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Library  Room  to  any  other  place  than  to  some  court  room  of  a 
Court  of  Record,  State  or  Federal,  in  the  City  of  San  Francisco, 
or  to  the  Chambers  of  a  Judge  of  such  Court  of  Record,  and 
then  only  upon  the  accountable  receipt  of  some  person  entitled 
to  the  use  of  the  Library.  Every  such  book  so  taken  from  the 
Library,  shall  be  returned  on  the  same  day,  and  in  default  of 
such  return  the  party  taking  the  same  shall  be  suspended  from 
all  use  and  privileges  of  the  Library  until  the  return  of  the  book 
or  full  compensation  is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down,  or  be 
marked,  dog-eared,  or  otherwise  soiled,  defaced  or  injured.  Any 
party  violating  this  provision,  shall  be  liable  to  pay  a  sum  not 
exceeding  the  value  of  the  book,  or  to  replace  the  volume  by  a 
new  one,  at  the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  be  liable  to  he  suspended  from  all  use  of  the 
Library  till  any  order  of  the  Trustees  or  Executive  Committee 
in  the  premises  shall  be  fully  complied  with  to  the  satisfaction 
of  such   Trustees  or  Executive  Committee. 
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2  Contractors,  Pacific  Air  Bases 

In  the  District  Court  of  the  United  States, 

Northern  District  of  California, 

Southern  Division. 

No.  23225-S 

CONTRACTORS,  PACIFIC  NAVAL  AIR 
BASES,  and  LIBERTY  MUTUAL  INSUR- 
ANCE COMPANY,  a  corporation. 

Complainants, 
vs. 

WARREN  H.  PILLSBURY,  DEPUTY  COM- 
MISSIONER, UNITED  STATES  EMPLOY- 
ERS^ COMPENSATION  COMMISSION 
FOR  THE  THIRTEENTH  COMPENSA- 
TION DISTRICT,  and  WILLIAM  DONOHO, 

Respondents. 

COMPLAINT  FOR  INJUNCTION 

Complainants  complain  of  Respondents  above 
named  and  allege  as  follows: 

I. 

That  complainant  Contractors,  Pacific  Naval  Air 
Bases,  are,  and  at  all  the  times  herein  mentioned 
have  been  joint  venturers  consisting  of  Hawaiian 
Dredging  Company,  Ltd.,  a  corporation,  Raymond 
Concrete  Pile  Company,  a  ocrporation,  I'urner 
Construction  Company,  a  corporation,  Morrison- 
Knudsen  Company,  Inc.,  a  corporation,  J.  H.  Pom- 
eroy  &  Company,  Inc.,  a  corporation,  W.  A.  Bechtel 
Company,  inc.,  a  corporation,  Utah  Construction 
Company,  Inc.,  a  corporation,  and  John  E.  Byrne, 
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doing-  business  as  Byrne  Organization,  all  doing 
business  under  the  firm  name  and  style  of  Con- 
tractors, Pacific  Naval  Air  Bases.  (Said  joint  ven- 
turers will  hereinafter  be  referred,  collectively,  as 
"Contractors,  Pacific  Naval  Air  Bases".) 

II. 

That  the  Liberty  Mutual  Insurance  Company,  a 
corporation,  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  Massa- 
chusetts, with  offices  in  Los  [1*]  Angeles,  Cali- 
fornia. 

III. 

That  Respondent  Warren  H.  Pillsbury  is,  and 
at  all  the  times  herein  mentioned  has  been.  Deputy 
Commissioner  of  the  United  States  Employees' 
Compensation  Commission  for  the  Thirteenth  Com- 
pensation District,  which  includes  the  State  of  Cali- 
fornia, and  as  such  has  been,  and  is,  administering 
the  provisions  of  the  Longshoremen's  and  Harbor 
Workers'  Compensation  act,  (Public  803 — 69th 
Congress)  and  Acts  amendatory  thereto  extending 
the  application  of  said  Longshoremen's  and  Harbor 
Workers'  Act  to  accidents  occurring  to  persons  em- 
ployed at  or  in  connection  with  air,  military  and/or 
naval  bases  outside  the  continental  limits  of  the 
United  States. 

IV. 

That  commencing  with  the  month  of  February  to 
and  including  the  month  of  September,  1942,  the 
Respondent   William   Donoho   was   in   the   employ 
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of  complainant  Contractors,  Pacific  Naval  Air 
Bases  as  a  male  nurse  on  a  construction  job  on 
Pacific  Islands  outside  of  the  continental  limits  of 
the  United  States. 

V. 

That  at  said  time  and  place  said  employer  was 
insured  against  liability  under  said  Compensation 
Act  and  amendments  thereto  by  complainant  Lib- 
erty Mutual  Insurance  Company,  a  corporation. 

VI. 

That  on  or  about  September  17,  1943  Respondent 
William  Donoho  filed  his  claim  for  compensation 
with  Respondent  Pillsbury,  as  Deputy  Commis- 
sioner, claiming  to  have  contracted  tuberculosis  re- 
sulting from  conditions  of  employment  including 
infectiousness  of  fellow- workers  while  Respondent 
Donoho  was  employed  as  male  nurse  and  steward 
with  Contractors,  Pacific  Naval  Air  Bases  on  the 
Island  of  Samoa.  [2] 

That  said  matter,  being  placed  in  issue  by  the 
Answer  of  Complainants  herein,  was  thereafter 
heard  before  said  Pillsbury,  as  Deputy  Commis- 
sioner, and  said  Pillsbury  on  the  24th  day  of  Feb- 
ruary, 1944  made  an  order  awarding  Respondent 
Donoho  compensation  and  filed  his  decision  entitled 
"Compensation  Order  Award  of  Compensation"  in 
words  and  figures  as  follows;  to-wit: 

Claim  for  compensation  having  been  filed  herein 
under  the  Act  of  Congress  of  August  16,  1941,  for 
an  injury  occurring  in  the  course  of  employment  on 
a  military,  air  or  naval  base  of  the  United  States 
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outside  the  continental  United  States,  in  the  Pacific 
Compensation  District,  in  the  Territory  of  Hawaii, 
and  said  claim  having  been  transferred  to  the 
undersigned  Deputy  Commissioner,  13th  Compen- 
sation District,  by  the  Deputy  Commissioner  of  said 
Pacific  Compensation  District,  with  the  approval  of 
the  United  States  Employees'  Compensation  Com- 
mission, and  such  investigation  iii  respect  to  the 
above  entitled  claim  having  been  made  as  is  con- 
sidered necessary  and  a  hearing  having  been  duly 
held  in  comformity  with  law,  the  Deputy  Coimnis- 
sioner  makes  the  following. 

FINDINGS  OF  FACT 

That  between  March  and  September,  1942,  the 
claimant  above  named  was  in  the  employ  of  the 
employer  above  named  for  the  performance  of  serv- 
ice at  a  military  base  in  a  possession  of  the  United 
States  in  the  South  Pacific  region,  in  the  Pacific 
Compensation  District,  established  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act  as  extended  by  siad  Act  of 
Congress  of  August  16,  1941,  and  that  the  liability 
of  the  employer  for  compensation  under  said  Acts 
was  insured  by  Liberty  Mutual  Insurance  Company, 

[3] 

That  while  employed  on  said  base  claimant  con- 
tracted an  active  pulmonary  tuberculosis  as  a  result 
of  conditions  of  his  employment  as  follows:  Upon 
arriving  at  the  base  in  March  19,  1942,  claimant 
worked  a  short  time  as  a  male  nurse.     When  the 
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work  was  taken  over  by  military  authorities  claim- 
ant worked  for  some  weeks  driving  a  truck.  In  the 
course  of  this  work  during  the  rainy  season  which 
prevailed  at  that  time,  he  was  wet  through  four  or 
five  times  a  day  by  rain.  After  some  weeks  he  was 
assigned  to  work  as  a  steward  of  the  mess  hall  and 
continued  in  such  capacity  until  he  left  the  base  in 
September.  During  this  time  he  worked  at  least 
12  hours  a  day  and  at  times  sixteen  to  eighteen 
hours  a  day.  The  temperature  at  said  base  was 
between  90  and  100  degrees  with  high  humidity 
most  of  the  time.  After  working  at  said  base  two 
or  three  months  he  commenced  to  feel  great  fatigue 
which  has  continued  from  that  time.  He  arrived 
at  California  after  completion  of  this  contract  on 
September  25,  1942  and  has  done  no  work  since 
because  of  said  fatigue.  In  the  Spring  of  1943  he 
was  examined  for  military  service  at  which  time  he 
was  found  to  be  suifering  from  active  pulmonary 
tuberculosis  and  was  put  in  a  liospital  shortly  after- 
wards. He  is  still  hospitalized  at  the  present  time. 
That  said  active  tuberculosis  was  caused  to  develoj) 
and  become  disabling  either  by  contraction  of 
original  infection  from  unknown  sources  or  by  re- 
activation of  a  previous  undiscovered  and  arrested 
pulmonary  tuberculosis,  by  conditions  of  his  em- 
ployment above  mentioned,  principally  overwork 
and  exposure; 

That  defendants  had  notice  of  claimant's  con- 
tention within  proper  time;  [4] 

That  the  employer  did  not  furnish  claimant  with 
medical  treatment,  etc.,  in  accordance  with  Section 
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7(a)  of  the  said  Act,  after  being  notified  of  its  dis- 
covery ; 

That  claimant  was  thereafter  hospitalized  in  the 
Los  Angeles  County  tuberculosis  hospital  at  Olive 
View  ; 

That  defendants  are  liable  for  the  reasonable 
cost  of  said  care,  if  charge  be  made  therefor,  the 
amount  to  be  fixed  by  further  proceedings  if  the 
parties  are  unable  to  agree  thereon; 

That  the  averaoe  annual  earninsrs  of  the  claimant 
herein  at  the  time  of  his  injury  exceeded  the  maxi- 
muhi  sum  prescribed  by  said  Act  of  $1950.00,  his 
actual  earnings  in  said  employment  being  $85.00 
a  week; 

That  as  the  result  of  the  injury  sustained  the 
claimant  was  wholly  disabled  from  September  25, 
1942  indefinitely,  and  he  is  entitled  to  compensation 
at  $25.00  a  week  for  such  disability  to  and  includ- 
ing the  date  of  tlie  hearing,  October  6,  1943,  53  6/7 
weeks,  amounting  to  $1346.42,  and  thereafter  at 
said  rate  until  the  termination  of  his  disability  or 
other  further  order  of  the  Deputy  Commissioner. 
That  no  compensation  has  been  paid; 

Upon  the  foregoing  facts,  the  Deputy  Commis- 
sion makes  the  following: 

AWARD 

That  the  employer.  Contractors,  Pacific  Naval 
Air  Bases,  and  the  insurance  carrier,  Liberty  Mu- 
tual Insurance  Company,  shall  pay  to  the  claimant 
compensation  as  follows:  The  sum  of  $1346.42 
forthwith,  as  of  October  6,  1943,  and  the  further 


8  Contractors,  Pacific  Air  Bases 

sum  to  claimant  of  $25.00  a  week  thereafter,  pay- 
able in  installments  each  two  weeks  until  the  fur- 
ther order  of  the  Deputy  Commissioner.  [5] 

Given  under  my  hand  at  San  Francisco,  Cali- 
fornia, this  24th  day  of  February,  1942. 

WARREN  H.  PILLSBURY 
Deputy  Commisisoner 
13th  Compensation  District." 

VII. 

That  no  proceedings  for  the  suspension  of  set- 
ting aside  of  said  Compensation  Order  filed  Febru- 
ary 24,  1944  have  ever  been  instituted  as  provided 
in  subdivision  (b)  of  Section  921  of  said  Act,  or 
elsewhere  or  at  all.  That  under  the  provisions  of 
said  Act  the  said  Order  became  effective  when  filed 
on  February  24,  1944  and  except  for  these  pro- 
ceedings to  suspend  or  set  aside  said  Order  would 
become  final  at  the  expiration  of  thirty  days  after 
said  February  24,  1944. 

VIII. 

That  said  Compensation  Order  is  not  in  accord 
with  law  in  the  following  particidars: 

(a)  That  there  was  no  substantial  evidence  to 
warrant  the  Findings  of  Fact  in  said  order  that 
said  respondent  Donoho  while  employed,  as  in  said 
Compensation  Order  alleged,  contracted  pidmonary 
tuberculosis  as  a  result  of  conditions  of  his  em- 
ployment. 

(b)  That  there  is  no  substantial  evidence  to  sup- 
port the  Findings  of  Fact  that  claimant  is  entitled 
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to  compensation  at  the  rate  of  $25.00  per  week  or 
any  other  rate. 

(c)  That  said  Finding  of  Fact,  and  particularly 
those  portions  thereof  which  read:  "That  said  ac- 
tive tuberculosis  was  caused  to  develop  and  became 
disabling  either  by  contraction  of  original  infection 
from  unknown  sources  or  by  reactivation  of  a  pre- 
vious undiscovered  and  arrested  pulmonary  tuber- 
culosis, by  conditions  of  his  employment  above  men- 
tioned, [6]  principally  overwork  and  exposure"  do 
not  support  the  Aw^ard  of  Compensation  made  in 
said  Compensation  Order. 

Complainants  are  informed  and  believe  and  on 
such  information  and  belief  allege  that  Respondent 
Donoho  will  be  unable  to  pay  to  complainants  herein 
the  amounts  which  complainants  are  required  to 
pay  by  reason  of  said  award  and  that  unless  the 
enforcement  of  said  Award  be  stayed  by  injunc- 
tion herein  complainants  will  suffer  irreparable 
damage  and  injury. 

IX. 

That  the  complainants  have  no  adequate  nor  any 
remedy  other  than  b}^  these  proceedings  which  are 
brought  pursuant  to  the  provisions  of  Section  921 
of  said  Act  and  Section  1653,  Subdivision  (b)  of 
the  Defense  Bases  Act,  which  provide  that  if  not 
in  accordance  with  law  a  compensation  order  may 
be  suspended  or  set  aside  in  whole  or  in  part 
through  injunction  proceedings  brought  by  any 
party  in  interest  against  the  Deputy  Commissioner 
making   the   order   and   instituted   in   the   District 
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Court  of  the  judicial  district  wherein  is  located  the 
office  of  the  Deputy  Commissioner  whose  compen- 
sation order  is  involved  if  his  office  is  located  in  a 
judicial  District  and  that  proceedings  for  suspend- 
ing or  setting  aside  of  compensation  orders  whether 
revoking  a  claim  or  making  an  award  shall  not  be 
instituted  otherwise  than  as  provided  in  said  Sec- 
tion 921  and  1653,  subdivision  (b). 

X. 

That  all  of  said  proceedings  before  the  said  Dep- 
uty Pillsbury  are  contained  in  a  file  of  said  Deputy 
Commissioner  mider  Claim  Number  DB-P-1-8359, 
together  with  the  testimony  of  all  witnesses  taken 
before  the  said  Deputy  Commissioner  in  connection 
with  said  alleged  injury  of  said  Donoho.  [7] 

That  the  Deputy  Commissioner  should  be  required 
to  file  with  the  clerk  of  this  court,  at  a  time  to  be 
fixed  by  the  court,  a  certified  copy  of  all  i)roceed- 
ings  had  before  him,  together  with  ail  exhibits, 
transcripts  of  testimony,  letters  and  documents  of 
every  nature  and  description  received  hy  said  Dep- 
uty Conunissioner  in  consideration  of  said  claim. 

Wherefore,  complainants  pray  that  process  in 
due  form  of  law  according  to  the  course  of  this 
Honorable  Court  may  issue  and  that  respondents 
may  be  cited  to  appear  and  answer  all  and  singular 
the  matters  hereinbefore  set  forth  and  that  the 
order  of  said  Deputy  Commissioner  filed  February 
24,  1944  be  set  aside  and  declared  a  nullity  and  that 
a  mandatory  injunction  be  issued  herein — setting 
aside  and  restraining  enforcement  of  said  purported 
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order  dated  February  24,  1944,  and  that  the  resjion- 
dents  be  permanently  enjoined  from  making  or  at- 
tempting to  make  any  further  orders  with  respect 
to  iiaid  proceeding ;  tliat  pending  the  hearing  of 
the  cause  or  in  less  than  three  days  notice  to  the 
parties  interested  and  the  Deputy  Commissioner, 
this  Honorable  Court  issue  an  interlocutory  in- 
jmiction  allowing  the  stay  of  such  payments  pend- 
ing the  determination  of  this  cause;  and  for  such 
other  further  and  different  relief  as  to  the  Court 
may  seem  justified,  and  for-  costs  incurred  herein. 
CLAUDE  F.  WEINGAND 
Attorney  for  Complainants. 

[8] 

State  of  California, 
Comity  of  Los  Angeles — ss. 

Claude  F.  Weingand  being  first  duly  sworn,  on 
behalf  of  the  above  named  complainants,  deposes 
and  says:  That  he  is  attorney  for  the  above  named 
complainants;  that  he  has  read  the  foregoing  com- 
plaint for  injunction  and  knows  the  contents  there- 
of, and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated 
on  information  and  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  true; 

That  the  reason  this  verification  is  made  by  this 
affiant  instead  of  an  officer  of  said  complainants  is 
that  there  is  no  officer  present  within  the  County 
of  Los  Angeles  of  either  of  said  complainants  to 
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make  the   verification   for   and   on   behalf   of   said 
complainants. 

CLAUDE  F.  WEINGAND 

Subscribed  and  svvom  to  before  me  this  22nd  day 
of  March,  1944. 

(Notarial  Seal)  BETTY  JANE  SMOCK 
Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  July  8,  1947. 

[Endorsed] :     Filed  Mar  24,  1944.  [9] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  BILL  OF 
COMPLAINT 

Comes  now  Frank  J.  Hennessy,  United  States 
Attorney,  on  behalf  of  respondent  Deputy  Commis- 
sioner Warren  H.  Pillsbury,  and  moves  the  court 
to  dismiss  the  Bill  of  Complaint  on  file  herein  on 
the  following  grounds: 

I. 

That  the  Bill  of  Complaint  herein  filed  be  dis- 
missed for  want  of  allegations  showing  that  com- 
plainants are  entitled  to  the  relief  prayed  for; 

XL 

That  the  Bill  of  Complaint  on  file  herein  be  dis- 
missed in  that 

(1)  It  does  not  appear  from  the  face  of  said 
Bill  of  Complaint  in  what  manner  the  Findings  of 
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Fact  heretofore  made  by  Respondent  Pillsbiiry  ai-e 
not  supported  by  substantial  evidence ; 

(2)  It  does  not  appear  from  the  face  of  said 
Bill  of  Complaint  in  what  manner  the  Compensa- 
tion Award  made  by  Respondent  Pillsbury  is  not 
supported  by  substantial  evidence ; 

(3)  It  does  not  appear  from  the  face  of  said 
Bill  of  Complaint  in  what  manner  the  Compensa- 
tion Order  made  by  Respondent  Pillsbury  is  con- 
trary to  law. 

Wherefore,  Respondent  Pillsbury  prays  that  his 

Motion  to  Dismiss  be  granted  and  that  said  Bill  of 

Complaint  be  dismissed  and  for  such  other  relief 

that  he  may  be  entitled  to  receive  in  the  premises. 

FRANK  J.  HENNESSY 

United  States  Attorney 

(Acknowledgment  of  receipt  of  copy.) 

[Endorsed] :     Filed  Jul  6  1944  [10] 
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In  the  United  States  District  Court,  for  the  North- 
ern District  of  California,  Southern  Division. 

No.  23,225-S 

CONTRACTORS,  PACIFIC  NAVAL  AIR- 
BASES  and  LIBERTY  MUTUAL  INSUR- 
ANCE COMPANY,  a  corporation, 

Complainants, 

vs. 

WARREN  H.  PILLSBURY,  Deputy  Commis- 
sioner, United  States  Employees  Compen- 
sation Commission  for  the  Thirteenth  Compen- 
sation District,  and  WILLIAM  DONOHO, 

Respondents. 

ORDER  DISMISSING  BILL 
Ordered: 

1.  The  prayer  of  complainants'  complaint  for  in- 
junction is  denied. 

2.  Respondents'   motion   to    dismiss    the   bill    of 
complaint  is  granted. 

Dated :  September  13,  1944. 

A.  F.  ST.  SURE 

United  States  District  Judge. 

[Endorsed]:     Filed  Sep  13  1944.  [11] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Respondents,  Warren  H.  Pillsbury,  Deputy 
Commissioner,  United  States  Employees  Com- 
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pensation  Commission  for  the  Thirteenth  Dis- 
trict, William  Donoho  and  Frank  J.  Hennessy, 
Attorney  for  Respondent,  Warren  H.  Pills- 
bury  : 

Notice  Is  Hereby  Given  that  Contractors,  Pacific 
Naval  Air  Bases  and  Liberty  Mutual  Insurance 
Company,  a  corporation,  complainants  in  the  above 
entitled  action  in  the  above  entitled  cause,  do  hereby 
appeal  to  the  United  States  Circuit  Court  of  [12] 
Appeal  for  the  Ninth  Circuit  from  the  Order  and 
Judgment  of  Dismissal  entered  in  the  within  action 
on  or  about  the  13th  day  of  September,  1944. 

Dated  this  25th  day  of  October,  1944. 

CLAUDE  F.  WEINGAND 
Attorney  for  Complainants. 

[Endorsed] :     Filed  Nov  16  1944.  [13] 


[Title  of  District  Court  and  Cause.] 

Premium  charged  for  this  bond  is  $10.00  Dollars 
per  annum. 

UNDERTAKING  FOR  COSTS  ON  APPEAL 

Know  All  Men  By  These  Presents,  that  the  Fidel- 
ity and  Deposit  Company  of  Maryland,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  Maryland,  and  duly  licensed  to  transact 
business  in  the  State  of  California,  is  held  and 
firmly  bound  unto  Warren  H.  Pillsbury,  Deputy 
Commissioner,  United  States  Employees  Compen- 
sation Commission  for  the   Thirteenth  Compensa- 
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lion  District,  and  William  Donoho,  Respondents  in 
the  above  entitled  matter,  in  the  penal  sum  of  Two 

Hundred  Fifty  and  No/100 Dollars  ($250.00), 

to  be  paid  to  the  said  Warren  H.  Pillsbury,  Deputy 
Commissioner,  United  States  Employees  Compensa- 
tion Commission  for  the  Thirteenth  Compensation 
District,  and  William  Donoho,  their  successors  or 
assigns,  or  legal  representatives,  for  which  pa^nnent 
well  and  truly  to  be  made,  the  Fidelity  and  Deposit 
Company  of  Maryland  binds  itself,  its  successors 
and  assigns,  firmly  by  these  presents. 

The  Condition  of  the  Above  Obligation  Is  Such, 
that  Whereas,  Contractors,  Pacific  Naval  Air  Bases, 
and  Liberty  Mutual  Insurance  Company,  a  corpora- 
tion, have  appealed  or  are  about  to  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  from  a  judgment  dismissing  the 
Complainants'  Complaint  in  said  Action,  and  en- 
tered on  September  13th,  1944,  by  the  United  States 
[14]  District  Court  of  the  Northern  District  of 
California,  Southern  Division,  in  the  above  entitled 
action. 

Now,  Therefore,  if  the  above  named  Comi)lain- 
ants,  Contractors,  Pacific  Naval  Air  Bases  and 
Liberty  Mutual  Insurance  Company,  a  corpora- 
tion, shall  prosecute  said  appeal  to  effect  and  an- 
swer all  costs  which  may  be  adjudged  against  them 
if  the  appeal  is  dismissed  or  the  judgment  affirmed, 
or  such  costs  as  the  Appellate  Court  ma.y  award  if 
the  judgment  is  modified,  then  this  obligation  shall 
be  void ;  otherwise  to  remain  in  full  force  and  effect. 

It  Is  Hereby  Agreed  by  the  Surety  that  in  case 
of  default  or  contumacy  on  the  part  of  the  Princi- 
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pal  or  Surety,  the  Court  may,  upon  notice  to  them 
of  not  less  than  ten  days,  proceed  summarily  and 
render  judgment  against  them,  or  either  of  them, 
in  accordance  with  their  obligation,  and  award  exe- 
cution thereon. 

Signed,  sealed  and  dated  this  8th  day  of  Novem- 
ber, 1944. 

(Seal)  FIDELITY  AND  DEPOSIT 

COMPANY  OF  MARYLAND 
By  W.  M.  WALKER 

Attorney  in  Fact 
Attest : 

S.  M.  SMITH 
Agent 

Examined    and    recommended    for    approval    as 
provided  in  Rule  13. 

Attorney 
Approved  this  ....  day  of ,  1944. 


State  of  California, 
County  of  Los  Angeles — ss. 

On  this  8th  day  of  November,  1944,  before  me, 
Theresa  Fitzgibbons,  a  Notary  Public,  in  and  for 
the  said  County  of  Los  Angeles,  State  of  California, 
residing  therein,  duly  commissioned  and  sworn, 
personally  appeared  W.  M.  Walker  known  to  me 
to  be  the  Attorney-in-Fact,  and  S.  M.  Smith  known 
to  me  to  be  the  Agent  of  the  Fidelity  and  Deposit 
Company  of  Maryland,  the  Corporation  that  exe- 
cuted the  within  instrument,  and  acknowledged  to 
me  that  they  subscribed  the  name  of  the  Fidelity 
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and  Deposit  Company  of  Maryland  thereto  and 
their  own  names  as  Attorney-in-Fact  and  Agent, 
respectively. 

(Seal)  THERESA  FITZGIBBONS 

Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 

My  Commission  Expires  May  3,  1946. 

[Endorsed] :     Filed  Nov  16  1944.  [15] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANTS  INTEND  TO  RELY  ON 
THEIR  APPEAL 

I. 

That  the  evidence  is  insufficient  as  a  matter  of 
law  to  support  the  findings  of  fact  made  by  Respon- 
dent, Warren  H.  Pillsbury,  Deputy  Commissioner, 
and  in  favor  of  William  Donoho. 

IL 

That  that  portion  of  the  findings  of  fact  which 
reads 

''That  said  inactive  tuberculosis  was  caused 
to  develop  and  become  disabling,  either  by 
contraction  of  original  infection  from  unknown 
sources,  or  by  reactivation  [36]  of  a  previously 
undiscovered  and  arrested  pulmonary  tubercu- 
losis, by  conditions  of  his  employment  above 
mentioned,    particularly    overwork    and    expo- 
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does  not  support  the  award  of  compensation  made 
in  favor  of  the  Respondent,  William  Donoho,  by 
the  Respondent,  Warren  H.  Pillsbury. 

III. 

The  United  States  District  Court  erred  in  grant- 
ing Respondent's  Motion  to  Dismiss  Complainants' 
and  Appellants '  Bill  of  Complaint. 

Dated  this  25th  day  of  October,  1944. 

CLAUDE  F.  WEINGAND 

Attorney  for  Complainants. 

[Endorsed]  :     Filed  Nov  16  1944.  [17] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON 
APPEAL 

To  the  Clerk  of  the  United  States  District  Court 
for  the  Northern  District  of  California,  South- 
ern Division: 

You  will  please  prepare  a  transcript  of  the  rec- 
ord in  this  cause  to  be  used  upon  appeal  in  the 
above  entitled  cause,  embodying  the  following : 

1.  Complaint. 

2.  Motion  to  Dismiss  Bill  of  Complaint. 

3.  Transcript  of  testimony  at  heariug  before 
United  States  Employees  Compensation  Commis- 
sion, before  Warren  H.  [18]  Pillsbury,  Deputy 
Commissioner,  Thirteenth  Compensation  District, 
held  October  6,  1943. 
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4.  Order  of  Dismissal,  dated  September  13,  1944. 

5.  Notice  of  Appeal. 

6.  Supersedeas  and  Cost  Bond  on  Appeal. 

7.  Designation  of  Record  on  Appeal. 

8.  Statement  of  Points  upon  which   Appellants 
Intend  to  Rely  in  the  appeal  in  this  case. 

9.  Clerk's  Certificate. 

Dated  this  25th  day  of  October,  1944. 

CLAUDE  F.  WEINGAND 

Attorney     for     Complainants 
and  Appellants. 

[Endorsed] :     Filed  Nov  16,  1944.  [19] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
19  pages,  numbered  from  1  to  19,  inclusive,  contain 
a  full,  true,  and  coirect  transcript  of  the  records 
and  proceedings  in  the  case  of  Contractors,  Pacific 
Naval  Air  Bases,  and  Lil:)erty  Mutual  Insurance 
Company,  a  corporation.  Complainants,  vs.  Warren 
H.  Pillsbury,  Deputy  Commissioner,  United  States 
Employees'  Compensation  Commission  for  the 
Thirteenth    Compensation    District,    and    William 
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Donoho,  Respondents,  No.  :23225  S,  as  the  same  now 
remain  on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  Five  Dollars  and  Seventy-five 
Cents  ($5.75)  and  that  the  said  amount  has  been 
paid  to  me  by  the  Attorney  for  the  appellant  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  20th  day  of  December, 
A.  D.  1944. 

(Seal)  C.  W.  CALBREATH, 

Clerk 
By    M.  E.  VAN  BUREN 
Deputy  Clerk.  [20] 
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United  States  Employees'  Compensation 

Commission 

13th  Compensation  District 

In  the  matter  of  the  claim  for  compensation  under 
the  Act  of  Congress  of  August  16,  1941  extending 
the  Longshoremen's  and  Harbor  Workers'  Compen- 
sation Act  to  employments  on  certain  military,  air 
and  naval  bases  of  the  United  States. 

Case  No.  DB-P-1-8359 

WILLIAM  DONOHO, 

Claimant, 
against 

CONTRACTORS,  PACIFIC  NAVAL  AIR 
BASES, 

Employer. 

LIBERTY  MUTUAL  INSURANCE  COMPANY, 

Insurance  Carrier. 

CERTIFICATION 

This  is  to  certify  that  I  am  the  duly  appointed, 
qualified  and  acting  Deputy  Commissioner  of  the 
United  States  Employees'  Compensation  Commis- 
sion under  the  Longshoremen's  and  Harbor  AVork- 
ers'  Compensation  and  the  Defense  Bases  Compen- 
sation Act  (Act  of  Congress  of  August  16,  1941) 
for  the  Thirteenth  Compensation  District,  compris- 
ing the  State  of  California  and  other  portions  of 
the  United  States; 


vs.  Warren  H.  PiUshiiry,  et  at.  23 

That  there  has  recently  been  pending  before  me 
as  said  Deputy  Commissioner,  a  chiim  for  compen- 
sation transferred  to  me  under  said  Acts  of  Wil- 
liam Donoho  against  Contractors,  Pacific  Naval 
Bases,  employers,  and  Liberty  Mutual  Insurance 
Company,  insurance  carrier,  my  File  No.  DB-P-1- 
8359. 

That  the  attached  are  originals  or  true  and  cor- 
rect copies  of  pleadings,  transcript  of  testimony,  and 
exhibits  in  said  file,  as  listed  below,  being  a  copy 
of  the  entire  file  therein  so  far  as  relevant  to  a  re- 
view of  the  above  proceedings: 

1.  U.  S.  203,  Employee's  Claim  for  Compensa- 
tion. 

2.  Transcript  of  Testimony  of  October  6,  1943, 
with  attached  Exhibit : 

Exhibit    ''A"    Letter    of    William    Donoho, 
dated  April  15,  1943. 

3.  Copy  of  report  of  Dr.  Frank  Porter  Miller  of 
April  23,  1943. 

4.  Copy  of  Compensation  Order  of  February  24, 
1944. 

Given  under  my  hand  at  San  Francisco,  Calif., 
this  3d  day  of  April,  1944. 

WARREN  H.  PILLSBITRY 
Deputy  Commissioner 
Thirteenth  Compensation 
District 
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To  be  filed  in  triplicate 
Form  US-203 

United  States  Employees'  Compensation 

Commission 

Office  of  Deputy  Commissioner 

Warren  H.  Pillsbury,  13th  District 

Case  No.  DB-P-1-8359 

Administering  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  as  Extended  by  Act 
of  Congress  of  August  16,  1941 — Defense  Bases 
Act. 

EMPLOYEE'S  CLAIM  FOR 
COMPENSATION 

(To  be  filed  with  the  Deputy  Commissioner  in 
accordance  with  sections  13  and  19  of  the  law) 

INJURED  PERSON 

1.  Name   of   employee  Donoho,   William.      Em- 
ployee's check  No 

2.  Address:   Street  and   No.  Olive  View   Sana- 
torium    City  or  town  Olive  View,  Calif. 

3.  Sex  Male.       Age  29.       Married,  single,  wid- 
owed Married. 

4.  Do    you    speak    English?  Yes.      Nationality 
American. 

5.  State    regular    occupation  Male    nurse,    and 
steward. 

6.  What  were  3^ou  doing  when  injured?  Engag- 
ing in  regular  employment. 

7.  (a)    Wages    or    average    earnings    per    day, 
$10.00   plus   full   maintenance.    (Include   overtime. 
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board,  rent,  and  other  allowances.)    (b)  Per  week, 

$ (e)   Were  you  employed  elsewhere   during 

week  in  which  you  were  injured?  No.    (d)    If  so, 
state  where  and  when 

8.  Were  you  paid  full  wages  for  day  of  acci- 
dent? Yes. 

EMPLOYER 

9.  Employer  Pacific  Naval  Air  Bases,  Alameda, 
Calif. 

10.  Office  address :  Street  and  No.  PO  Drawer  F. 
City  or  town  Alameda. 

11.  Nature  of  business  Construction. 

THE  INJURY 

12.  Place  where  injury  occurred  Samoa.  (Give 
place,  and  name  of  vessel) 

13.  Name  of  foreman  William  Miller. 

14.  Date  of  accident  or  first  ilhiess,  the  %  day  of 
%  192.  .,  at  ....  o'clock M. 

15.  How^  did  accident  happen  or  how  was  occu- 
pational disease  caused?  Worked  with  at  least  two 
persons  w  ho  had  active  tuberculosis ;  extremely  high 
temperatures  to  work  under. 

NATURE  AND  EXTENT  OF  INJURY 

16.  State  fully  nature  of  injury  or  occupational 
disease:  Tuberculosis  resulting  from  conditions  of 
emjDloyment,  including  infectiousness  of  fellow 
workers. 

17.  On  what  date  did  you  stop  work  because  of 
injury?  Condition  discovered  by  Army  Draft  after 
completing  work  with  above  company. 
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18.  Have  you  returned  to  work?   (Yes  or  No.) 
No.     If  "yes, "  on  what  date  ? ,  192 .  . . 

19.  Does  injury  keep  you  from  work?   (Yes  or 
No.)  Yes. 

20.  Have  you  done  any  work  in  period  of  disabil- 
ity? No. 

21.  Have  you  received  any  wages  since  injury? 
No.     If  so,  from  and  to  what  date  ? 

22.  Has  injury  resulted  in  ampriitation  ?  No.     If 
so,  describe  same 

23.  Did  you   request   your   employer   to   provide 
medical  attendance?  Yes.     Has  he  done  so?  No. 

24.  Attending  physician :  Name Address 


25.  Hospital :  Name Address 

NOTICE 

26.  Have  you  given  your  employer  notice  of  in- 
jury? (Yes  or  No.)  Yes.     When?  4-8-43. 

27.  If  such  notice  was  given,  to  whom?  W.  H. 
Walthall,  Pacific  Naval  Air  Bases,  PO  Drawer  F, 
Alameda,  Calif. 

28.  Was  it  given  orally  or  in  writing  ?  In  writing. 

I  hereby  present  my  claim  to  the  Deputy  Com- 
missioner for  compensation  for  disability  resulting 
from  an  injury  arising  out  of  and  in  the  course  of 
my  employment  and  not  occasioned  solely  by  intoxi- 
cation, or  by  my  willful  intention,  and  in  support 
of  it  1  make  the  foregoing  statement  of  facts. 
Signed  by  WILLIAM  DONOHO 
Claimant. 
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Dated  September  15,  1943. 

Mail  address  Olive  View  Sanatorinm,  Olive  View, 
Calif. 

[Stamped] :     Received  Sept.  7,  1943.  District  No. 
13. 

[Stamped] :     U.  S.  Employees  Comp.  Comm,  Pa- 
cific District.  Received  Sep  22  1943. 


United  States  Employees'  Compensation 

Commission 

Before  Warren  H.  Pillsbury, 

Deputy  Commissioner 

13th  Compensation  District 

Case  No.  DB-P-1-8359 

WILLIAM  DONOHO, 

Claimant, 

vs. 

CONTRACTORS,  PACIFIC  NAVAL  AIR 
BASES, 

Employer. 

LIBERTY  MUTUAL  INSURANCE  COMPANY, 

Insurance  Carrier. 

TRANSCRIPT  OF  TESTIMONY 
AT  HEARING 

Pursuant  to  notice,  this  matter  was  heard  before 
Warren  H.  Pillsbury,  Deputy  Commissioner, 
United  States  Employees'  Compensation  Commis- 
sion at  Olive  View  Sanitarium,  Olive  View    Cali- 
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fornia,  on  Wednesday,  tlie  6tb  day  of*  October,  1943, 
at  11:00  o'clock  a.m. 

Appearances : 

Claimant  present  in  person. 

Defendants   represented   by   Claude   F.   Wein- 

gand,  Attorney  at  Law. 
Helen  Schulke,  reporter.  [1*] 

Mr.  Pillsbury:  Hearing  on  claim  for  compen- 
sation, hearing  held  at  Olive  View  Sanitarium, 
Olive  View,  California.  Claimant  present  in  per- 
son; defendants  represented  by  Mr.  Weingand. 

This  claim  arises  under  the  Defense  Bases  Act, 
Act  of  Congress  of  August  16,  1941,  extending  the 
provisions  of  the  federal  Longshoremen's  and  Har- 
bor Workers'  Compensation  Act  to  employees  on 
air,  military  and  naval  bases  of  the  United  States 
outside  the  continental  United  States. 

The  claim  alleges  contraction  of  pulmonary  tu- 
berculosis at  a  defense  base  of  the  United  States  at 
an  island  in  the  Pacific  Ocean,  named  in  the  claim. 
The  claim  is  within  the  primary  jurisdiction  of 
the  Deputy  Commissioner  of  the  Pacific  Compensa- 
tion District,  but  has  been  transferred  hy  him  to 
me  for  hearing  and  decision,  with  the  approval  of 
the    Employees'    Compensation    Commission. 

Mr.  Weingand,  what  is  the  defendants'  posi- 
tion? 

Mr.  Weingand:  That  if  Mr.  Donoho  suffers 
from  tuberculosis  he  did  not  receive  it  in  the  course 
of  Ins  employment  for  the  Contractors  PNAB,  nor 


*  Page  numbering  appearing  at  foot  of  page  of  original  Report;er's 
Transcript. 
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did  his  tuberculosis  arise  out  of  his  employment. 
Mr.  Pillsbury:     The  following  facts  are  agreed 
to  by  the  parties: 

1.  Claimant,  \Villiam  Donoho  was  in  the  employ 
of  defendant,  Contractors,  Pacific  Naval  Air  Bases, 
at  the  [2]  island  above  referred  to  throughout  the 
period  covered  by  the  claim,  and  that  liability  of  the 
employer  for  compensation  under  the  Act  was  se- 
cured by  defendant,  Liberty  Mutual  Insurance 
Company. 

2.  The  claim  is  within  the  provisions  of  said 
Defense  Bases  Act  and  the  jurisdiction  of  the  ap- 
propriate Deputy  Commissioners. 

3.  No  claim  is  made  of  intoxication  or  wilfully 
self-inflicted  injury. 

4.  Notice  or  knowledge  of  claimant's  conten- 
tion within  the  proper  time  is  admitted. 

5.  Claimant's  average  earnings  at  said  time  may 
be  taken  for  the  purposes  of  this  proceeding  at 
$85  a  week,   including  maintenance. 

6.  No  compensation  has  been  paid. 

7.  Claimant  has  been  to  no  expense  for  medical 
treatment.  Claimant  is  now  hospitalized  at  the 
tubercular  hospital  of  the  County  of  Los  Angeles  at 
Olive  View. 

The  only  issues  are : 

1.  Whether  claimant's  tuberculosis  is  the  result 
in  whole  or  in  part  of  any  occupational  exposure 
in  the  course  of  his  work  sufficient  to  constitute  an 
injury,  as  said  term  is  defined  in  said  Act. 

2.  Whether  such  injury  occurred  in  the  course 
of  or  arose  out  of  his  employment.  [3] 


30  Contractors,  Pacific  Air  Bases 

3.     Extent  and  duration  of  disability. 

Anything  else? 

Mr.  Weingand:  Tentatively  until  we  get  some 
testimony,  the  statute  of  limitations.  If  the  testi- 
mony develops  as  I  believe  it  will,  then  I  will  with- 
draw the  issue. 

Mr.  Pillsbury:     Will  you  be  sworn? 

WILLIAM  DONOHO, 

claimant,  being  first  duly  sworn,  testified  as  follows : 

Mr.  Pillsbury:  Q.  Your  name  is  William 
Donoho  ?  A.     Yes. 

Q.  During  what  period  of  time  were  you  em- 
ployed at  this  island  base? 

A.     September — I  mean  February  to  September. 

Q.     Of  what  year?  A.     Of  '42. 

Q.     1942?  A.     Yes. 

Q.     You  arrived  there  in  February,  1942? 

A.  No,  it  was  March,  around  the  first  part  of 
March. 

Q.     And  when  did  you  leave? 

A.     The  States? 

Q.     No,  when  did  you  leave  the  base? 

A.     In  September,  the  first  part  of  September. 

Q.     What  kind  of  work  did  you  do? 

A.  Well,  I  signed  a  contract  as  a  male  nurse. 
When  [4]  I  arrived  there  was  no  doctor,  and  the 
Navy  people  took  it  over,  our  medical  care,  and  then 
I  went  to  work  driving  a  truck. 

Q.     You  did  not  work  as  a  mirse  ? 

A.     No,  just  a  little  first  aid  station,  and  it  was — 


vs.  Warren  H.  Pillshury,  et  at.  31 

(Testimony  of  William  Donoho.) 

really  you  could  not  call  it  a  first  aid  station,  just 

a  first  aid  container,  for  cuts  and  bruises, 

Q.     Then  you  drove  a  truck?  A.     Yes. 

Q.     And  what  was  the  truck  used  for? 

A.     Construction,  hauling  dirt. 

Q.  Have  you  ever  had  tuberculosis  before  that 
you  know  of? 

A.     Not  to  my  knowledge. 

Q.  When  did  you  first  commence  to  feel  ill  after 
your  arrival  there? 

A.  Oh,  I  will  say  two  or  three  months,  approxi- 
mately that  time.  You  know  how  it  is,  maybe  one 
day  you  feel  bad,  and  the  next  day  pretty  good. 

Q.     And  what  did  you  first  notice? 

A.  Fatigue,  constant  fatigue,  and  although  we 
were  working  long  hours  in  a  tropical  climate,  hot 
weather,  rainy  season,  all  of  us  felt  that  way,  so 
we  did  not  pay  much  attention  to  it.  1  did  not  pay 
much  attention  to  it  until  I  came  home.  [5] 

Q.     When  was  the  first  diagnosis  made? 
When  they  started  to  draft  me. 
When? 

Some  time  the  first  part  of  the  year. 
Can  you  fix  the  date  ? 
No,  not  exactly. 

Mr.  Weingand :  Can  you  fix  the  month,  possibly 
with  reference  to  the  holidays  ? 

The  Witness:  That  was  what  I  was  thinking 
of.  I  think  it  was  in  February,  if  I  am  not  mis- 
taken. 

Mr.   Pillsbury:     Q.     1943? 
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A.  '3,  yes.  I  could  not  be  sure  because  I  was 
in  such  confusion  after  I  found  out. 

Q.     Why  did  you  leave  the  work "? 

A.     Completion  of  the  work. 

Q.     Did  you  work  after  you  returned'? 

A.     No,  I  spent  my  tme  building  myself  up. 

Q.  When  did  you  arrive  on  the  mainland  on 
your  return?  A.     In   September. 

Q.  Did  you  do  any  work  in  Honolulu  on  the 
way  back? 

A.     No,  we  came  directly  from  the  island. 

Q.     Where  did  you  come  to  on  the  mainland? 

A.     San   Diego. 

Q.     Is  your  home  there  ? 

A.     No,  it  is  in  Los  Angeles.  [6] 

Q.     What  did  you  do  in  San  Diego? 

A.  San  Diego?  We  went  through  the  customs 
ofiice  and  boarded  a  train  for  San  Francisco. 

Q.     Were  you  in  San  Francisco? 

A.     No,  I  got  off  in  Los  Angeles. 

Q.  And  then  where  did  you  live  until  Septem- 
ber? A.     1512  West  27th. 

Q.     Is  that  your  home? 

A.     No,  I  have  no  home — an  aj)artment. 

Q.     Did  you  do  any  work  during  that  time  ? 

A.     No. 

Q.     How  did  you  feel  during  that  period? 

A.  Well,  y(ni  know,  outside  of  fatigue  I  felt 
fairly  good,  and  I  gained  in  weight. 

Q.     Were  you  able  to  work  during  that  time? 
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A.     No,  I  don't  think  I  would  have  been,  I  don't 
think  I  could  have  given  a  man  a  full  day's  work. 
Q.     Tell  me  more  about  your  first  discovery  of 
your  condition,  w^hen  3^ou  first  got  a  diagnosis. 

A.  When  I  first  got  a  diagnosis  was  through  the 
Army,  and  they  referred  me  to  the  City  Health 
branch,  and  the  next  day  I  went  up  and  they  ex- 
amined me  and  stated  the  same  tuberculosis  as  the 
Army,  and  I  vv^as  fluoroscoped  and  sent  to  the 
General  Hospital  for  x-rays,  and  they  run  sputum 
tests  and  found  it  positive.  [7] 

Mr.  Weingand:  Q.  Is  that  the  first  time  you 
knew  you  had  tuberculosis'?  A.     Yes. 

Mr.  Weingand:     I  will  withdraw  the  statute. 
Mr.  Pillsbury :     Q.     Going  back  to  your  work  on 
the  island,  do  you  attribute  your  development  of 
tuberculosis  to  anything  connected  with  your  work 
there  ? 

A.  Yes,  I  do,  because  I  was  examined  by  the 
Navy  in  Long  Beach  before  I  left,  and  they  found 
me   free   of  tuberculosis;    and   w^hen   I   went   over 

there 

Q.     How  do  you  know^? 
A.     I  have  their  medical. 
Q.     Have  you  it  here?  A.     Yes. 

Q.  May  I  see  it,  please?  Did  they  make  an^^ 
sputum  test  for  tuberculosis,  or  was  it  a  routine 
physical  examination  ? 

A.  No,  when  I  had  my  blood  test  they  flouro- 
scoped  me.  These  are  the  instructions  for  the  No. 
8  examination. 
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Q.  Produces  document,  certificate  of  medical 
examination,  dated  February  22,  1942,  signed  by 
B.  C.  Shackford,  Lt.  Commander,  M.C.,  U.S.N.R. 
Line  8  relating  to  lungs  reads:  "Lungs:  Right, 
normal;  left,  normal.  History  of  tuberculosis, 
denied. ' ' 

A.  Instruction  for  examination  is  on  the  back 
in  paragraph  8.  [8] 

Mr.  Pillsbury:  The  clause  reads:  "8.  Lungs: 
It  is  necessary  that  the  ausculatory  cough  be  used. 
If  tuberculosis  is  present  state  whether  active,  or 
arrested;  if  arrested  state  your  opinion  as  to  how 
long  it  has  been  quiescent.  Sputum  to  be  examined 
for  tubercle  bacilli  on  suspected  cases." 

Document  returned  to  claimant. 

Q.     You  say  the  fluoroscope  test  was  used? 

A.  Yes,  they  examined  me  on  one  floor,  and 
sent  me  to  another  floor  to  have  my  blood  tested. 

Q.  Is  that  a  routine  test,  or  especially  for  your 
benefit!  A.     I  could  not  say. 

Q.     Was  any  sputum  test  made?  A.     No. 

Q.  What  in  the  nature  of  your  work  on  the  Is- 
land do  you  connect  with  your  condition? 

A.  Well,  Mr.  Pillsbury,  the  first  thing  is  cli- 
matic, conditions  there  were  very  bad  in  the  rainy 
season,  it  rains  approximately  190  inches  a  year  in 
the  rainy  season. 

Mr.  Weingand:     How  much? 

A.  Around  190  inches,  which  makes  working 
conditions  on  the  outside  (lisairr(H^a))l{\  no  matter 
how  much  f)rotection  is  worn  against  it.  Then 
when  I  was  driving  a  truck  the  equipment  was  so 
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that  we  got  soaked  every  time  it  rained,  four  oi* 
five  times  a  day.  And  then  after  I  drove  a  truck  for 
a  time,  [9]  one  of  the  stewards  left  and  I  took  his 
place  because  I  had  a  little  information  on  food,  and 
from  then  on,  why,  I  worked  a  considerable  number 
of  hours  a  day. 

Mr.  Pillsbury:     Q.     How  long? 

A.  Well,  some  months  I  was  paid  for  12  hours 
a  day. 

Q.     Did  you  work  12  hours  a  day? 

A.  Sometimes  I  worked  longer  than  that,  other 
days  I  could  swear  16  to  18  hours  a  day. 

Q.     What  kind  of  work?  A.     Steward. 

Q.     What  did  you  do  ? 

A.     Running  the  mess  hall. 

Q.  You  did  not  do  any  hospital  work  while 
there  ? 

A.  No.  There  was  one  patient  that  had  the 
measles  and  they  had  him  isolated  and  I  would  go 
over  once  a  day  and  check  with  him  to  see  if  he 
wanted   anything. 

Q.     That  was  measles. 

A.     That  was  all — nothing  to  that. 

Q.  How  long  would  you  say  you  worked  over 
12  hours  a  day? 

A.     Oh,  I  will  say  four  months. 

Q.     And  that  was  towards  the  beginning  or  end? 

A.     Toward  the  end. 

Q.  Was  it  during  that  time  that  you  became 
more  fatigued?  [10]  A.     Yes. 

Q.     What  was  the  temperature  there? 
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A.  Well,  the  temperature,  I  would  say,  which 
we  never  did  check  very  often,  I  would  say  was 
around  90  and  100,  with  humidity  very  high.  That  is 
my  feeling  or  belief.  I  could  not  say  if  it  is  correct 
or  not. 

But  there  is  another  fact  I  would  like  to  bring 
out,  is  that  we  were  employing  natives  there.  They 
were  working  in  the  mess  hall,  and  these  native 
food  handlers,  we  nevei*  could  get  them  to  give  the 
natives  a  physical  examination,  and  I  think  tuber- 
culosis among  the  natives  in  the  island  might  be 
common. 

Q.  Do  you  know  if  any  of  the  natives  who 
worked  there  had  tuberculosis  ? 

A.  No,  because  we  never  could  get  physical  ex- 
aminations. 

Q.     Did  any  of  them  cough*?  A.     No. 

Q.     Were  any  taken  ill,  that  you  know  of? 

A.  Yes,  but  I  could  not  say  with  tuberculosis, 
because  they  would  say  "We  are  going  to  quit," 
and  you  flud  they  were  sick,  or  just  tired  of  work- 
ing. 

Q.  You  have  no  definite  information  then  or 
observation  that  any  of  the  natives  who  worked 
with  you  either  had  tuberculosis,  or  were  sick  with 
a  condition  resembling  tuberculosis'?  [11] 

A.  No,  but  I  have  heard  some  of  the  other  em- 
ployees— there  is  another  man  by  the  name  of  Bob 
Breman,  and  he  is  a  patient  at  Acton,  now 

Q.     Where  is  that"? 

A.     It  is  up  toward 
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Mr.  Weingand:     Toward  Mojave,  is  if? 

A.     Yes,  near  Lancaster. 

Mr.  Pillsbury:     Is  that  a  tuberculosis  hospital? 

Dr.  Ford:  It  is  associated  with  Olive  View,  I 
believe. 

Mr.  Pillsbury :  Q.  Do  you  know  whether  he  has 
been  diagnosed  as  having  tuberculosis? 

A.     Yes. 

Q.     What  was  your  contact  with  him  on  the  job? 

A.  Well,  going  over  on  the  boat.  While  in — he 
drove  a  truck  the  same  as  I  did,  and  w^hile  working 
in  the  mess  hall,  and  he  is  a  friend  of  mine,  and 
casual  visits. 

Q.     Was  he  known  to  be  ill  before  you  left  ? 

A.  I  could  not  say.  I  do  not  think  so  because 
he  went  through  the  Navy  examination  like  I  did. 

Q.     I  mean  before  you  returned. 

A.  No,  the  only  thing,  he  showed  fatigue  con- 
stantly and  loss  of  weight,  as  I  did,  and  as  I  say 
all  of  us  did  that.  I  have  heard  since  I  have  been 
here,  a  man  by  the  name  of  Forbes 

Q.     Mr.  Breman,  was  he  coughing  on  the  job? 

[12] 

A.     I  could  not  state.    I  did  not  hear  him. 

Q.     Were  you  unusually  close  to  him? 

A.  Well,  just  like  under  any  working  conditions. 
Sometimes  yes  and  sometimes  no. 

Q.     He  did  not  cough  in  your  face? 

A.  That  is  more  or  less  something  that  happened 
a  year  ago.    It  is  hard  to  say  yes  or  no. 
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Q.     You  mentioned  another  man. 

A.     Forbes. 

Q.     Forbes.    What  about  him"? 

A.  His  address  is  PNAB,  but  he  came  back  on 
an  earlier  boat ;  and  I  understand  the  Navy  author- 
ities diagnosed  his  condition  as  tuberculosis,  but 
did  not  confine  him. 

Q.     Do  you  know  where  he  is  now? 

A.     No.     PNAB  would  have  his  address. 

Q.  Do  you  know  definitely  whether  he  has  tuber- 
culosis or  not? 

A.  No,  I  can't  say.  It  is  only  from  what  I  have 
heard,  and  that  was  talked  about  while  we  were  on 
the  island. 

Q.     Did  you  have  any  close  contact  with  him? 

A.  The  only  contact,  I  was  over  his  cabin.  He 
was  in  there  when  I  would  check  up,  and  I  saw  him 
in  the  mess  hall. 

Q.     Was  he  coughing? 

A.     Not  to  my  knowledge. 

Q.  You  do  not  recall  any  time  he  coughed  or 
hemorrhaged  [13]  when  you  were  close? 

A.     No. 

Q.     Do  you  know  of  any  other  possible  exposure  ? 

A.  No,  although  I  have  heard  several  of  the 
boys  state  that  several  of  them  has  broke  down. 
I  do  not  know  whether  it  is  tuberculosis  or  some- 
thing else. 

Mr.   Pillsbury:     Any  questions,  Mr.  Weingand? 

Mr.    Weingand:       Q.      Mr.     Donoho,     approxi- 
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mately  how  many  persons  were  on  the  island  while 

you  were  there? 

A.     You  mean  the  natives? 

Q.     The  contractors'? 

A.  Well,  say  half  of  them,  or  about  100,  came 
home  before  I  did.  There  was  maybe  approximate- 
ly 300.  This  is  approximately,  because  I  could 
not  say. 

Q.  When  you  said  you  served  250  meals  a  day, 
you  mean  that  is  per  meal? 

A.     No,  it  is  per  day. 

Q.  When  does  the  rainy  season  begin  on  the 
island  ? 

A.  If  I  remember  right — I  could  not  say,  it  is 
like  our  winter  months,  and  it  comes  off — let  me  get 
this  right.  I  will  have  to  tell  you  how  it  happened. 
I  arrived  the  first  part  of  March,  and  the  winter 
months  was  coming  on,  so  it  w^ould  be  the  opposite 
of  here  because  it  is  below  the  equator. 

Q.     Was  it  the  rainy  season  when  you  arrived  ? 

A.  No,  it  was  about  a  month  before  the  rainy 
season  [14]  started,  approximately  that,  and  it 
lasted  up  until  approximately  a  month  before  we 
came  home. 

Q.     That  would  be  April  to  August? 

A.     Approximately. 

Q.  Living  accommodations,  Mr.  Donoho,  had 
they  been  prepared  for  you  when  you  arrived? 

A.     Yes. 

Q.  Will  you  describe  the  type  of  accommoda- 
tions ? 

A.    'Well,  the  type  of  accommodations  varied. 
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Q.     What  did  you  have? 

A.  Well,  first,  I  had  a  room  with  another  man,  a 
carpenter  foreman.  It  was  a  small  room,  about  half 
the  size  of  this,  w^th  a  little  wash  basin.  Before  we 
left  to  come  home,  when  the  Seabees  took  over,  we 

went  back  to ,  about  two  weeks  before  we  come 

home,  and  in  those  tw^o  wrecks  we  slept  four  to  the 
room,  in  double  deck  beds. 

Q.  With  the  exception  of  that  last  two  weeks, 
you  shared  a  room  with  another  employee? 

A.     That  is  right. 

Q.  Did  that  employee  to  your  knowledge  have 
tuberculosis  ? 

A.  No,  not  to  my  knowledge.  At  first  I  lived 
with — his  name  was — he  is  a  carpenter  foreman, 
and  his  name  is  Strub — no,  Shuberg,  and  he  did 
run  down  like  the  rest  of  us,  and  he  went  to  see  the 

Navy  doctor  and  they  sent  him  to  [15]  to  have 

his  teeth  extracted,  and  when  he  came  back  he  was 
feeling  better,  and  from  then  on  he  kept  at  his  work. 

Q.  As  far  as  you  know  he  did  not  have  tuber- 
culosis I 

A.  No,  that  is  the  only  sickness  I  know  Shuberg 
— I  can't  remember  his  name. 

Q.  Was  the  construction  of  the  living  accommo- 
dations, was  it  of  new  construction?  A.     Yes. 

Q.     It  was  not  a  native 

A.     It  was  not  a  native  dwelling. 

Q.     And  how  high  oft'  the  ground  was  its  floor? 

A.     Three  or  four  feet. 


vs.  Warren  H.  Pillshury,  et  ai.  41 

(Testimoii}'  of  William  Donolio.) 

Q.     How  long  were  you  driving  a  truck  f 

A.  Let's  see.  Oh,  I  will  say  two  to  three  months. 
I  never  did  keep  much  track  of  time  dow^n  there, 
and  we  worked  seven  days  a  week,  and  one  month 
came  and  went. 

Q.     Did  the  truck  have  a  cab? 

A.     Yes,  but  no  doors. 

Q.     Did  you  have  a  raincoat?  A.     Yes. 

Q.  Mr.  Donoho,  when  you  went  to  work  as  a 
steward,  I  take  it  you  had  charge  of  procuring  nec- 
essary sir])plies? 

A.     Under  a  man  named  Miller,  chief  steward. 

Q.     Did  you  make  out  menus  ?  A.     Yes.  [16] 

Q.     Did  you  do  any  actual  cooking  ?  A.     No. 

Q.  Did  you  do  any  of  the  manual  work  of  pre- 
paring the  food? 

A.     No,  I  never  touched  the  food  at  all. 

Q.  I  take  it  then  that  your  w^ork  was  in  a  super- 
visory capacity?  A.     Yes. 

Q.  Did  your  work  keep  you  inside  or  outside 
most  of  the  time? 

A.     About  half  and  half. 

Q.  What  type  of  stewarding  would  require  you 
to  be  outside  at  least  six  hours  or  seven  hours  a  day  ? 

A.  Carrying  food  supplies  and  overseeing  the 
upkeep  of  the  outside  living  quarters. 

Q.  Do  you  remember,  Mr.  Donoho,  in  the  month 
of  April  of  this  year  when  your  statement  of  this 
experience  was  taken  by  a  representative  of  the 
insurance  company  ? 

A.     Yes,  some  young  lady  took  it. 
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Q.  That  was  taken  in  the  office  of  the  insurance 
company  in  Los  Angeles?  A.     Yes. 

Q.  Did  you  tell  the  girl  that  you  had  been  ex- 
posed to  possible  tuberculosis  infection  from  these 
tAvo  fellow  employees  whose  names  you  have  given 
us?  [17]  A.     Yes. 

Q.  And  w^as  that  put  in  the  statement  ? 
A.  I  do  not  know  if  she  put  it  in  or  not.  It 
was  a  four  or  five  page  statement,  and  I  had  to 
mark  initials  on  any  mistakes  in  her  statement,  and 
signed  it  also,  and  I  never  read  it  over  completely 
from  top  to  bottom  or  start  to  finish,  and  I  could 
not  say  if  she  put  it  in  the  statement  or  not. 

Q.  At  that  time  was  it  your  belief  that  your 
condition  was  probably  due  to  contact  or  an  infec- 
tion from  these  other  fellow  employees? 

A.  From  exposure  of  work  and  living  condi- 
tions. 

Q.  Mr.  Donoho,  is  that  your  signature  at  the 
bottom  of  page  1?  A.     Yes. 

Q.  Will  you  look  at  the  last  page?  Will  you 
please  say  if  that  is  your  signature? 

A.    Yes. 

Q.  Read  the  sentence  which  immediately  pre- 
cedes your  signature. 

A.  You  mean  I  have  read  the  four  pages  and  it 
is  true  ?    Yes. 

Q.     You  did  read  it?  A.     Glancingly. 

Q.     I  asked  you  whether  you  read  it? 

A.     Glancingly  I  did.  [18] 
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Q.  Did  you  tell  lier  at  that  time  that  you  had  this 
possible  infection? 

A,     Well,  we  talked  about  it. 

Q.  Will  you  read  the  statement  and  see  if  there 
is  any  mention  made  of  that  phase  of  your  claim? 

A.     From  top  to  bottom  of  the  letter? 

Mr.  Pillsbury:     The  letter  will  speak  for  itself. 

The  Witness  (After  reading)  :  No,  it  is  not  in 
there. 

Mr.  Weingand:     I  oifer  it  in  evidence. 

Mr.  Pillsbury:     Received  as  Exhibit  1. 

Otherwise  does  this  statement  seem  to  be  a  fair 
report  of  what  you  told  the  lady? 

A.     As  well  as  I  can  remember. 

Q.  Did  you  discover  anything  that  seems  spe- 
cifically incorrect  or  that  you  did  not  say  or  that 
is  not  true?  A.     No. 

Mr.  Pillsbury:     Any  other  questions? 

Mr.  Weingand :     Q.    Are  you  a  registered  nurse  ? 

A.     No. 

Q.     Practical  nurse? 

A.  That  is  right :  I  received  my  training  in  the 
Army. 

Q.  Had  you  handled  or  taken  care  of  any  tuber- 
culosis patients  prior  to  your  employment  on  the 
island  ? 

A.  No,  I  never  have  to  my  information,  or  to 
any  doctor's  information,  because  we  were  told  that 
if  a  doctor  can  make  a  [19]  diagnosis  while  on  the 
case  it  is  wise  to  ask,  and  he  generally  lets  you  know 
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before    you    go    on    a    case    so    you    can    use    all 

precautions. 

Q.  You  never  lived  with  this  employee  Bob 
Breman,  did  you?  A.     No. 

Q.     Did  you  live  with  Forbes?  A.     No. 

Q.  So  that  your  only  contact  with  these  two 
individuals  was  the  same  kind  of  contact  that  you 
had  with  the  remainder  of  the  300  men,  you  would 
see  them  at  work,  at  the  mess  hall,  and  at  other 
places  ? 

A.     That  is  right,  in  our  daily  contact  at  work. 

Q.  While  you  were  on  the  island  did  you  have 
night  sweats?  A.     No. 

Q.  Did  you  ever  have  any  P.M.  or  afternoon 
temperature?  A.     Not  that  I  know  of. 

Q.     Your  only  complaint  was  fatigue? 

A.    After  I  was  on  the  job,  yes. 

Q.  When  you  returned  to  Los  Angeles,  I  take  it 
you  lived  here  in  Los  Angeles  from  September  of 
1942  until  you  came  to  Olive  View? 

A.     That  is  right. 

Q.     When  did  you  enter  this  institution? 

Dr.  Ford :     April  21st.  [20] 

Mr.  Weingand:  What  did  you  do  from  Sep- 
tember of  1942  until  April  21st? 

A.  Well,  I  came  back  like  I  said,  and  I  rested 
as  much  as  I  could,  and  I  took  a  trip  back  east. 

Q.     Where  ? 

A.  Leavenworth,  Kansas,  and  Columbia,  Ten- 
nessee. 

Q.     How  did  you  go?  A.     By  train. 
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Q.     Return  by  the  same  method? 

A.     Yes,  partly. 

Q.     How  did  you  come  back? 

A.  I  rode  with  a  friend  from  Columbia,  Ten- 
nessee, to  Oklahoma,  an  Army  officer  at  Fort  Sill. 

Q.  During  the  period  of  time  you  lived  in  Los 
Angeles  after  your  return  from  the  island,  did  you 
engage  in  any  form  of  recreation? 

A.     No — well,  like  say  a  walk. 

Q.     Picture  shows'? 

A.  No,  because  I  didn't — I  just  didn't  feel  like— 
you  know,  you  don't  feel  like  it. 

Q.     Did  you  go  to  church?  A.     No. 

Q.     Just  sta3^ed  around  the  house? 

A.  And  rested,  and  then  after  I  found  out  I  had 
tuberculosis,  after  the  Army  turned  me  do\\7i,  I 
went  to  the  [21]  clinics. 

Q.     Are  you  married?  A.     Yes. 


Q 

Q 

A 

Q 
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A 
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Q 

Q 

A 
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Any  children?  A.     No,  sir. 

Are  your  mother  and  father  living? 

Yes. 

Any  brothers  or  sisters?  A.     Yes. 

How^  many? 

One  brother  and  two  sisters. 

Any  sisters  dead?  A.     No. 

Any  brothers  dead?  A.     Yes,  one. 

Older  or  younger?  A.     Older. 

What  was  the  cause  of  his  death? 

Cancel-  of  the  throat. 

Your  father  and  mother  are  still  living? 

Yes. 
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Q.  Do  you  know  of  any  members  of  your  fam- 
ily other  than  those  I  have  just  mentioned  who 
have  had  tuberculosis'?  A.     No. 

Q.     Did  you  understand  my  question'?  [22] 

Mr.  Pillsbury :  Have  any  members  of  the  family 
had  tuberculosis'? 

A.     No,  not  that  I  know  of. 

Mr.  Weingand :  Q.  Now  going  back  to  this  pre- 
employment  physical  examination,  it  was  made  at 
Long  Beach  ?  A.     Yes,  at  the  Navy  there. 

Q.     You  know  what  a  fluoroscope  is"? 

A.     Yes. 

Q.  And  will  you  state  if  the  doctor  in  attend- 
ance fluoroscoped  you"? 

A.  Not  the  doctor  named  in  this  report,  but 
another  man  upstairs. 

Q.     You  have  seen  a  fluoroscope"? 

A.  Yes,  I  have  been  examined  by  one  every 
week. 

Q.  And  the  fluoroscope  was  similar  to  the  kind 
Dr.  Ford  uses?  A.     Yes. 

Q.     And  I  believe  you  said  you  had  a  blood  test? 

A.     Yes. 

Q.     That  was  a  Wasserman  for  syphilis? 

A.     I  don't  know  whether  Wasserman  or  Kahn. 

Q.     You  didn't  have  a  skin  patch  test,  did  you? 

A.     No. 

Q.  I  believe  that  you  didn't  have  an  examination 
made  of  your  sputum?  [23] 

A.     No,  that  is  stated  on  the  back  of  the  medical. 

Q.     Have  you  ever  had  any  respiratory  trouble? 

A.     No.    I  have  had  my  nose  broken. 
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Q.     Pneumonia?  A,     No. 

Q.     Intiuenza?  A.     Not  to  my  knowledge. 

Q.     Any  trouble  with  your  lungs  before? 

A.  The  only  thing  I  ever  had  is  childhood  dis- 
eases and  I  don't  remember  which  ones  I  had. 

Q.  You  don 't  know  of  any  particular  reason  why 
your  chest  should  be  fluoroscoped? 

A.     No,  not  unless  it  was  a  routine  check. 


Mr.  Pillsbury:  Doctor,  may  we  take  your 
testimony  'i 

DK.  JAMES  B.  FORD,  JR., 

having  been  first  duly  sworn,  testitied  as  follows : 

Mr.  Pillsbury:     Q.     Your  full  name,  please? 

A.    James  B.  Ford,  Jr. 

Q.     And  you  are  a  physician  and  surgeon? 

A.     Physician  and  surgeon  licensed  in  California. 

Q.     Of  what  school,  Doctor? 

A.     Duke  University. 

Q.     And  you  are  an  intern? 

A.     Resident  physician. 

Q.     What  is  the  diagnosis  for  Mr.  Donoho?  [24] 

A.     Far  advanced  pulmonary  tuberculosis. 

Q.  And  can  you  state,  Doctor,  an  estimate  from 
your  X-rays  and  examination  as  to  its  possible 
duration  ? 

A.  You  can't.  There  is  no  film  to  compare 
previous  to  infection.  You  can't  state  from  our 
present  X-rays. 
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Q.  Can  you  state  whether  the  condition  as  you 
find  it  could  reasonably  have  developed  since  March, 
1942,  or  whether  it  is  necessarily  older? 

A.  I  could  definitely  state  that  it  could  have 
developed  since  March  1942. 

Q.  And  is  it  consistent  with  his  fatigue  begin- 
ning at  that  time  that  he  has  testified  to  in  the 
summer  of  1942? 

A.  That  is  a  very  common  symptom  of  early 
tuberculosis. 

Q.  And  is  it  consistent  with  the  medical  infor- 
mation you  have  that  it  could  have  started  then? 

A.     Yes. 

Q.  Is  there  any  indication  in  the  X-rays  or 
evidence  you  have  that  there  may  have  been  an 
earlier  or  arrested  or  inactive  condition? 

A.  It  is  not  possible  to  state  that.  The  X-ray 
showed  that  he  had  a  mixed  type,  which  we  speak 
of,  as  showing  some  active  and  some  healed  tubercu- 
losis together,  but  we  cannot  state  that  that  healed 
lesion  has  been  there  for  a  long  time.  The  process 
of  tuberculosis  is  progressive  and  healing,  and  all 
steps  can  occur  at  the  same  time,  and  having  had  a 
certain  [25]  amount  of  rest  he  could  have  healed 
some. 

Q.  Can  you  express  an  opmion  as  to  whether 
his  case  is  one  of  primary  tuberculosis  starting 
about  the  summer  of  1942,  or  whether  it  might  be  a 
reactivation  or  acceleration  of  an  earlier  condition? 

A.     I  could  not  state  now. 
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Q.  With  reference  to  the  conditions  that  he  has 
discussed  of  his  employment,  the  nature  of  his  work 
during  the  rainy  season,  working  12  to  18  hours  a 
day  during  the  time  the  fatigue  started,  exposure 
to  rains,  temperature  between  90  to  100,  working 
in  the  tropics,  whether  any  of  those  conditions 
would  have  any  substantial  influence  in  his  develop- 
ing tuberculosis  at  the  time  we  assume  he  did? 
That  is,  was  there  any  specific  or  greater  exposure 
by  reason  of  those  conditions  than  ordinary? 

A.  Of  course,  it  is  not  possible  to  develop  tuber- 
culosis without  exposure  to  the  tubercle  bacillus. 
However,  with  exposure  to  the  disease,  I  think  that 
working  long  hours  and  in  bad  weather,  it  would 
tend  to  lower  the  general  physical  condition  of  the 
patient  and  would  have  influence  on  that. 

Q.  How  about  frequent  exposure  to  rains  and 
getting  wet? 

A.  I  think  that  would  tend  to  lower  his  general 
physical  condition. 

Q.  You  have  heard  his  testimony  about  two  or 
more  men  on  the  job  coming  back  here  with  tuber- 
culosis. Would  his  [26]  contact  with  them  as  he 
described  it  be  a  possible  cause  of  his  getting  the 
disease  ? 

A.  His  contact  with  these  two  individuals  was 
not  very  close  as  he  described  it.  However,  it  is  pos- 
sible to  contract  tuberculosis  through  casual  contact 
with  individuals.  However,  I  could  not  say  that 
this  was  his  exposure.    It  could  have  been  elsewhere. 
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Q.  How  accurate  do  you  think  a  fluoroscope  ex- 
amination at  the  time  he  entered  the  employment 
would  be  in  determining  whether  he  had  tubercu- 
losis '? 

A.  It  is  not  as  accurate  as  an  X-ray.  You  can 
pick  it  up  by  a  fluoroscoi3e  examination,  but  you 
can't  definitely  rule  it  out. 

Mr.  Weingand:  Q.  Doctor,  as  I  understand 
your  testimony  you  stated  that  Mi\  Donoho  might 
have  contracted  this  disease  since  the  summer  of 
1942.  Isn't  it  equally  possible  that  he  might  have 
contracted  the  disease  prior  to  the  summer  of  1942? 

A.     Yes. 

Q.  In  other  words,  it  seems  a  matter  of  guess 
work  to  try  to  determine  the  date  of  onset  of  this 
condition  ? 

A.     The  date  of  onset  cannot  be  determined. 

Q.  Is  it  a  respecter  of  a  particular  race  or  class 
of  individuals? 

A.  Tuberculosis  is  no  respecter  of  races.  Some 
races  seem  to  be  more  susceptible.  [27] 

Q.     Is  it  a  respecter  of  sex?  A.     No. 

Q.     Or  of  age?  A.     No. 

Q.  And  in  your  experience.  Doctor,  you  have 
seen  hundreds  of  patients  who  have  tuberculosis? 

A.     Yes. 

Q.  And  many  of  them  who  have  had  no  exposure 
to  the  tropics?  A.     Oh,  yes. 

Q.  And  who  have  not  been  subjected  to  a  wetting 
in  tropical  rains?  A.     Yes. 
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Q.     And  who  have  led  sedentary  lives'? 

A.     Yes. 

Q.     And  persons  who  have  not  overworked? 

A.     Yes. 

Mr.  Pillsbury:  Q.  Doctor,  I  think  you  stated 
that  it  w^as  equally  possible  that  he  had  had  the 
tuberculosis  before.  Is  there  any  preponderance  of 
probability  one  way  or  the  other,  considering  the 
history  given?  In  other  words,  might  not  his  testi- 
mony that  he  felt  his  first  acute  fatigue  during  the 
period  of  this  long  work  and  of  exposure,  and  the 
absence  of  any  finding  of  tuberculosis  at  an  earlier 
date,  make  it  more  possible  that  he  contracted  it  in 
the  fall  or  summer  of  [28]  1942  than  at  any  other 
time? 

A.  Well,  that  is  the  first  subjective  symptom. 
That  is  the  first  thing  he  noticed,  his  fatigue,  and 
that  is  a  conmion  symptom  of  active  tuberculosis.  I 
cannot  say  that  the  disease  started  at  this  time,  al- 
though it  is  quite  possible  that  it  did. 

Q.  In  view  of  the  whole  history  it  is  not  a  little 
more  likely  that  it  started  at  the  time  this  fatigue 
started?  A.     I  would  think  so. 

Mr.  Weingand :  Q.  You  cannot  make  that  state- 
ment with  any  assurance  of  certainty? 

A.     No,  I  can't  make  it  a  definite  statement. 

Q.  Doctor,  this  tuberculosis  is  a  slow  process 
in  its  development,  isn't  it? 

A.     That  depends  on  the  individual  case. 

Q.  And  I  believe  you  said  that  Mr.  Donoho's 
condition  is 
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A.  Far  advanced.  That  was  the  diagnosis  on 
admission. 

Mr.   Pillsbury:     Q.     liilateran 

A.     Yes. 

Mr.  Weingand:  Q.  That  would  normally  indi- 
cate that  it  had  been  there  for  a  considerable  period 
of  time? 

A.     I  don't  know  what  you  mean  by  a  long  time. 

Q.  Longer  than  a  month.  Can  we  have  this  con- 
dition within  a  month  of  a  primary  infection? 

A.     I  would  not  say  as  a  rule.  [29] 

Mr.  Pillsbury:     A  month  is  a  short  time. 

Mr.  Weingand:  I  was  going  to  say  next  six 
months  or  a  year. 

Q.  In  other  words,  Doctor,  isn't  it  a  fact  that  the 
farther  advanced  the  particular  case  may  be,  gen- 
erally the  longer  it  has  been  in  existence  ? 

A.  Well,  I  want  to  make  a  statement  here  that 
is  fair.  You  know  the  development  of  tuberculosis 
depends  on  a  number  of  different  factors,  and  I 
would  say  that  with  far  advanced  tuberculosis  you 
would  expect  that  it  had  not  developed  in  a  period 
of  a  month,  but  it  is  quite  possible  for  that  much 
to  develop  in  a  period  of  six  months. 

Q.  That  is  the  same  quantity  of  disease  which 
Mr.  Bonoho  has?  A.     Yes. 

■  Q.     How  long  have  you  specialized  in  diseases  of 
the  chest?  A.     Almost  three  years. 

Q.     And  prior  to  that  time  what? 
'■A.     I  grafhuited  from  medical  school  in  Decem- 
ber, 1939. 

Q.     Interned  ? 
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A.  My  general  internship  was  taken  at  Grady 
Hospital  from  July  1,  1942  to  July  1,  1943.  I  began 
my  tuberculosis  work  in  January  1940,  and  con- 
tinued for  a  period  of  two  and  one-lialf  years  up  to 
July  1,  1942,  and  I  have  been  employed  [30]  at 
Olive  View  since  July,  1943. 

Q.  Doctor,  during  that  period  of  time  have  you 
taken  care  of  or  observed  or  examined  patients 
from  the  tropics  other  than  Mr.  Donoho*? 

A.     No. 

Q.  Do  you  have  any  literature.  Doctor,  to  sup- 
port your  statement  that  in  your  opinion  exposure 
to  tropical  rain,  such  as  described 

Mr.  Pillsbury:     Repeated  exposure. 

Mr.  Weingand:  Q.  could  aggravate  or  ac- 
celerate the  growth  of  the  disease? 

A.  Yes.  However,  I  think  that  if  he  is  exposed 
to  bad  weather  the  effect  would  be  the  same  here 
as  in  the  tropics. 

Q.  Do  you  have  any  literature  to  support  you 
in  this  statement  ?  A.     Not  that  I  can  recall. 

Q.  Of  course,  when  a  patient  has  tuberculosis 
any  type  of  endeavor  is  contraindicated,  is  that 
true  ?  A.     Yes. 

Q.  That  is  why  we  have  the  sanitarium  and  we 
put  Mr.  Donoho  to  bed. 

Mr.  Pillsbury:  Q.  Doctor,  may  tuberculosis 
move  more  rapidly  in  tropical  climates  than  in  tem- 
perate climates'? 

Mr.  Weingand:     If  you  know. 
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A.  I  don't  know  according  to  the  white  race.  I 
know  [31]  there  are  natives  of  tropical  climates 
that  seem  to  develop  rapidly. 

Q.     Does  the  progress  move  faster? 

A.  It  seems  to  be  a  more  virulent  type  of 
tuberculosis. 

Mr.  Pillsbury:     That  is  among  the  natives. 

Mr.  Weingand :     Q.     You  are  talking 

A.  I  could  not  state  as  to  the  white  race  in  a 
tropical  climate. 

Q.     Doctor,  I  take  it  the  prognosis  is  guarded? 

A.     It  is. 

Mr.  Pillsbury:  Mr.  Donoho,  do  you  want  to  ask 
the  doctor  any  questions'? 

Mr.  Donoho :  Q.  In  the  setup  of  sterilization  of 
the  dishes  and  stuff  in  this  mess  hall,  and  different 
equipment  used  to  eat  out  of,  could  tuberculosis 
bacillus  be  transferred  say  from  person  to  plate  and 
from  plate  to  another  person  ■? 

A.  Oh,  yes,  it  could.  You  mean  after  it  has  been 
sterilized  1 

Q.     No,  just  plain  washing  without  sterilization. 

A.  It  is  possible  that  it  could  be  carried  from 
one  person  to  another. 

Q.  The  facilities  for  washino;  the  utensils  and 
dishes,  there  was  no  sterilization  and  no  disinfectant 
except  the  soap  used  in  the  water. 

Mr.  Pillsbury:     The  work  was  done  by  natives? 

[32] 

Mr.  Donoho :     Q.     And  if  there  was  an  infection 
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among  the  natives  it  would  be  very  possible  that  it 
could  ]je  t]'ansferred  from  a  diseased  person  to  a 
well  person? 

A.  It  can  be  transferred  to  a  well  person  without 
there  being  actual  contact  between  the  two. 

Q.  You  said  there  is  a  slow  and  a  rapid  case 
of  tuberculosis?  A.     That  is  true. 

Q.  And  then  in  the  rapid  case  of  tuberculosis 
you  said  inside  of  six  months  it  could  advance  to 
my  state?  A.     Yes. 

Q.     That  I  am  advanced  to  now  ?  A.     Yes. 

Q.  And  if  it  advanced  to  tuberculosis,  I  mean 
to  the  place  where  they  could  tell  if  I  had  tubercu- 
losis or  not,  even  the  first  steps,  it  is  possible  that 
I  could  show  fatigue  then  just  as  well  as  after  I 
was  far  advanced?  A.     Yes. 

Q.  In  other  words,  when  I  first  started  showing 
fatigue  I  could  have  had  tuberculosis  in  the  first 
steps?  A.     Yes. 

Q.  And  later  on  after  I  came  back  and  worked 
harder  it  could  have  gotten  to  where  it  was  more 
rapidly  advancing  on  me?  A.     Yes.  [33] 

Q.  In  other  words  then,  I  could  have  had  tuber- 
culosis  in  a  far  advanced  stage  and  still  gained  and 
picked  up  weight  to  the  place  I  am  now  although 
I  have  taken  rest?  After  I  got  back  from  down 
there  I  could  have  showed  improvement  and  still 
had  it  in  far  advanced  stages?  A.     Yes. 

Mr.  Weingand :  Q.  Doctor,  could  Mr.  Donoho 
have  contracted  this  after  his  return  in  September 
of  1942?  A.     Yes,  he  could  have. 
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(Testimouy  of  Dr.  James  B.  Ford,  Jr.) 

Q.  You  have  heard  his  testimony  that  he  was  in 
Los  Angeles  from  September  until  the  following 
April  ?  A.     Yes. 

Q.  You  do  not  know  of  course  the  source  of  the 
infection  f  A.     No. 

Q.  Nor  can  you  determine  that  with  any  cer- 
tainty? A.     That  is  correct. 

Mr.  Donoho:  That  is  what  I  was  trying  to  say, 
is  that  my  stage  could  have  been  far  advanced  when 
I  got  back  just  as  well  as  now  even  though  T  have 
taken  rest. 

Mr.  Pillsbury:  Does  either  side  have  anything 
more  to  offer  or  suggest? 

Mr.  Weingand:  Mr.  Pillsbury,  I  ask  for  a  rea- 
sonable length  of  time  within  which  to  contact  this 
Breman  at  Acton,  and  I  think  Dr.  Frank  Porter 
Miller  examined  you,  didn't  he?  [34] 

]VIi\  Donoho:  I  couldn't  state  his  name.  He  ex- 
amined and  at  that  time  he  stated,  with  just  a 
stethoscope  examination,  at  the  time  he  said  that  it 
was  a  childhood  ty|)e  of  tuberculosis.  I  don't  think 
that  could  be  diagnosed  with  just  a  stethoscope 
examination. 

Mr.  Pillsbury:     Did  he  have  any  X-rays  taken? 

Mr.  Donoho:  Later,  after  he  told  me  that,  he 
had  an  X-ray  made,  and  then  my  wife  called  the 
insurance  company  and  they  said,  why,  I  was  de- 
veloping sugar  diabetes.  Dr.  Hoken  run  a  test 
on  me. 

Mr.  Weingand:  Has  Mr.  Donoho  sllo^vn  any  evi- 
dence of  diabetes  since  being  here? 
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Dr.  Ford:     No. 

Mr.  Weiiigand :  I  Lave  never  seen  the  report  of 
Dr.  Miller. 

Mr.  Pillsbury:  Do  you  desire  to  file  the  report 
now? 

Mr.  Weingand:     I  do. 

Mr.  Pillsbury:     Granted. 

Was  any  sugar  test  taken? 

Dr.  Ford:     90.3. 

Mr.  Pillsbury:     Small. 

Dr.  Ford:     Within  normal. 

Mr.  Weingand:     Thank  you,  Doctor. 

Mr.  Pillsbury:  Either  side  is  given  30  days  in 
which  to  request  further  proceedings  if  further 
evidence  should  come  to  light.  [35] 

Mr.  Weingand:  Do  you  have  any  sickness 
insurance  ? 

Mr.  Donoho:  Yes — no;  no,  I  have  a  life  insur- 
ance policy. 

Mr.  Weingand :     Does  it  pay  any  health  benefits  ? 

Mr.  Donoho:     No,  not  that  I  know  of. 

Mr.  A¥eingand:  Are  you  receiving  any  money 
from  any  insurance  company  by  reason  of  your 
condition  ? 

Mr.  Donoho:     None  whatsoever. 

***  ***** 

I  hereby  certify  that  the  foregoing  is  a  correct 
transcript  of  the  testimony  and  proceedings  taken 
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in  the  above  matter  at  tlie  hearing  held  on  October 
6,  1943. 

HELEN  SCHULKE 
Reporter.  [36] 

EXHIBIT  A 

Los  Angeles,  Calif. 
April  15,  1943 

This  is  the  report  of  William  Donoho,  age  28, 
born  July  24,  1914,  at  Leavenworth,  Kansas.  I  am 
married,  and  living  with  my  wife,  Rachel,  at  1512 
W.  27th  St.,  Los  Angeles,  California.  I  have  no 
children.  This  above  address  has  been  my  home 
address  since  approximately  Sept.  1,  1942.  I  was 
hired  by  Mr.  Jamison  of  Contractors,  Pacific  Naval 
Air  Bases,  on  February  27th,  1942,  in  Los  Angeles, 
California.  Prior  to  accepting  this  position  I  was 
engaged  in  nursiiig  private  cases  for  about  four 
years.  I  am  not  a  registered  nurse.  I  worked 
steadily  during  that  time,  and  went  from  one  case 
to  another.  In  that  four  year  period  I  was  not 
unemployed  more  than  two  weeks  at  any  one  time. 
I  specialized  in  mental  and  alcoholic  cases  exclu- 
sively. When  I  was  on  a  case,  I  worked  8  hours 
at  a  time.  The  shifts  I  worked  varied  with  the 
cases.  Sometimes  day,  sometimes  night  work.  Be- 
fore nursing  private  cases  I  was  in  the  U.  S. 
Army  Medical  Corps,  a  private.  I  was  in  the  Serv- 
ice three  years.  I  was  stationed  at  Fort  Leaven- 
worth, Kansas  and  Barksdale  Field,  La.  After 
signing  the  contract  of  hire  on  February  27th,  1942, 
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I  stayed  in  San  Francisco  a  week.    I  left  the  United 

States  on  March  4th,  1942,  destination  Samoa.     I 

signed  the  contract  of  hire  with  the  knowledge  that 

I  was  to  work  in  Samoa,  T.  H.     I  was  hired  as  a 

male  nurse.    It  was  my  understanding  that  a  doctor 

W.D. 
was  to  go  to  Samoa  wnth  mo  right  after  I  did,  but 

he  never  came,   so  the   Navy  took  over  the  cases 

requiring  medical  treatment  there,  and  I  became  a 

steward  in  the  Mess  Hall  for  P.N.A.B.     I  arrived 

in  Samoa  about  March  15.     There  were  quarters 

ready  for  us  when  we  arrived,  two  men  to  a  room. 

The  barracks  were  newly  built,  about  two  feet  from 

the  ground.     The  climate  in  Samoa  is  sultry.     It 

has  intermittent  cloudbursts,  every  half  hour  or  so 

during  the  rainy  season.    Between  showers  the  sun 

shines  and  you  can  see  the  steam  come  from  the 

ground.    When  it  doesn't  rain,  it  is  sultry  and  hot. 

It   is  very  humid   atmosphere.     I  worked   in   the 

Mess  Hall  every  day  I  was  in  Samoa — i.e.  7  days 

per  week.     I  worked  from  10  to  12  hrs.  per  day, 

and  on  some  days  16  hours.     My  contract  called 

for  a  flat  salary  of  $150.00  per  month.     When  I 

became  a  steward  my  pay  rate  was  changed  to  $1.25 

per  hour,  with  time  and  a  half  for  any  time  worked 

in  excess  of  8  hours  per  day.    My  average  monthly 

earnings  varied  from  $325.00  to  $375.00  per  month. 

My  duties  consisted  of  managing  the  Mess  Hall  at 

Taufer,  a  small  village.    I  was  overseer  of  barracks 

and    small    cottages    occupied    by    employees    of 

P.N.A.B.     At  the  Mess  Hall,  we  served  about  250 
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meals  per  day.  We  had  cooks  from  the  States,  but 
natives  did  all  the  service,  &  cleaning  up,  etc.  I 
did  not  come  iii  contact  with  the  food  at  all.  I  did 
all  the  procurement  work  for  food  &  barracks  sup- 
plies. I  got  up  at  4:00  A.M.  every  day,  and  didn't 
get  to  bed  until  9:00  or  10:00  P.M.  Due  to  the 
heat  and  humidity,  I  found  sleep  not  very  restful, 
and  too,  I  was  often  awakened  by  members  of  the 
night  shift  with  problems  they  wished  to  discuss.  I 
noticed,  of  course,  a  certain  amount  of  fatigue,  but 
considered  this  to  be  a  normal  result  of  the  climate 
and  hard  work.  Everyone  else  felt  the  same  way. 
I  was  so  busy  every  day  all  day  that  I  had  no  time 
to  analyze  my  feelings  one  way  or  the  other.  I 
never  did  reach  a  point  of  exhaustion,  or  what  I 
would  term  abnormally  tired.  I  suffered  no  faint- 
ing spells,  dizziness,  nausea,  nor  illness  of  any  kind 
while  I  was  in  Samoa.  I  stayed  in  Samoa  until 
about  the  middle  of  September.  About  four  weeks 
before  we  sailed,  the  Naval  Construction  Battalion 
persomiel  moved  in  and  took  over  our  l)arracks,  so 
for  the  last  month,  we  had  to  double  up  and  sleej) 
four  in  a  room.  The  C-Bees  took  over  our  work 
there,  and  we  were  relieved.  On  around  Sept.  15, 
1942,  I  sailed  for  the  States.  We  arrived  home  & 
were  paid  off  around  the  25th  of  Sept.  1942.  We 
disembarked  in  San  Diego  &  came  to  Los  Angeles 
by  train.  I  went  directly  to  my  home.  After  I  got 
home  I  suffered  constantly  from  a  general  fatigue. 
I  just  never  did  have  the  energy  to  line  up  any  work 
foi-  myself.     I  never  had  any  physical  discomfort 
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other  than  fatigue.  I  had  no  symptoms  of  any  kind. 
I  decided  this  tired  feeling  was  a  result  of  over- 
work in  Samoa.  I  ate  the  best  food  I  could  get, 
and  rested  all  the  time,  and  I  gained  27  lbs.  since  I 
returned  from  Samoa,  but  I  can't  get  rid  of  this 

W.D. 

constant  fatigue.     I  didn't  work  at  all,  and  -e«-  the 

last, part  of  February  I  received  my  notice  to  ap- 
pear   for    Physical    Examination    from    the    draft 
board.    When  I  was  examined  by  the  Army  doctor, 
I   was   informed   that   I   was   suffering   from   pul- 
monary tuberculosis  in  the  active  stage.     On  this 
basis  I  was  placed  in  4-F  classification  &  deferred. 
I  then  went  to  the  City  Health   Dept.  &  was  ex- 
amined and  X-rayed.    They  told  me  the  same  thing, 
and  recommended  that  I  apply  for  admission  to  a 
sanitorium.    The  City  doctor  who  examined  me.  Dr. 
Vera  Waegel,  M.D.,  stated  that  there  is  a  possi- 
bility that  this  condition  may  arise  from  my  em- 
ployment in  Samoa,  and  the  representative  of  Olive 
View  Sanitorium  where  I  have  applied  for  admis- 
sion, said  I  couldn't  be  admitted  there  until  I  had 
made  claim  &  settled  the  matter  one  way  or  the 
other,  because  once  treatment  is  commenced  in  their 
institution,  they  do  not  want  me  disturbed  by  out- 
side influences  or  business  cares.    I  was  told  I  could 
make  claim  under  Compensation  by  Mrs.  Edith  H. 
League,  a  social  worker,  who  visited  me  at  my  home. 
I  have  today  made  claim,  and  will  await  its  disposi- 
tion before  taking  any  further  steps.     I  still  feel 
fine,  &  I  have  only  the  one  symptom  of  constant 
fatigue.    I  have  no  cough,  &  have  never  spit  blood. 
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I  am  ready  for  sanitarium  placement  now,  and  \Yill 
be  admitted  as  soon  as  disposition  is  made.  I  have 
never  had  any  sickness  other  than  common  child- 
hood diseases  &  have  never  been  under  the  care  of 
a  physician  in  my  life  until  now. 

I  have  read  this  report  on  four  pages  and  it  is 
true. 

WILLIAM  DONOHO 


(Copy) 

Frank  Porter  Miller,  M.  D. 

939  Pacific  Mutual  Building 

Los  Angeles,  California 

April  23,  1943 

Liberty  Mutual  Ins.  Co., 
714  S.  Hill  St. 
Los  Angeles,  Calif. 
Ee:  W.  Donoho 

Emp:  Pacific  Naval  Air  Base 
Date  of  Inj.  Feb.  1943 

Gentlemen : 

As  per  your  request,  the  above  named  applicant 
appeared  at  our  office  for  an  examination  4-19-43, 
He  gives  his  home  address  as  1512  W.  27th  St.,  Los 
Angeles.  He  is  28  years  of  age,  born  in  Kansas  in 
1914.  His  normal  weight  is  155  pounds.  Present 
and  greatest  weight  172.  He  gives  his  occupation 
as  that  of  a  male  nurse  and  steward. 
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Family  History:  His  fatlier,  W.  J.  Donoho,  was 
bom  in  Kansas,  is  54  years  of  age  and  well.  His 
mother,  X.  Bishop,  was  born  in  Kansas,  is  53  years 
of  age  and  well.  No  brothers  living.  One  brother 
dead  from  cancer  of  the  throat.  Two  sisters  living 
and  well,  none  dead. 

Previous  Diseases:  Usual  diseases  of  childhood, 
but  cannot  recollect  the  exact  cnes,  but  he  is  cer- 
tain that  the  convalescence  was  uneventful.  No 
pneumonia,  influenza,  pleurisy  or  blood  spitting. 
No  operative  work  of  any  character.  Had  his  right 
arm  broken  as  a  youngster.    No  other  accidents. 

Occupational  History:  Graduated  from  high 
school  in  1934.  He  then  went  into  the  Army  Medi- 
cal Corjjs  in  1935  at  Fort  Leavenworth,  Kansas,  as 
a  clerk  in  the  out-patient  department.  Remained 
in  the  Army  for  3  years.  Discharged  as  physically 
fit  in  1938.  Came  to  Los  Angeles  in  1938  and  began 
male  nursing  on  alcoholics  and  mental  cases.  Nursed 
until  he  went  to  Samoa  in  February,  1942.  He 
was  hired  as  a  nurse  by  Pacific  Naval  Air  Base, 
but  due  to  the  fact  that  the  Navy  took  over  the 
medical  end,  he  was  transferred  as  a  steward  in  the 
mess  hall.  Was  in  their  employ  from  February 
to  September,  1942.  Returned  to  the  Mainland  in 
September  1942.    Has  done  no  work  since  this  time. 

Present  History:  In  February  1943  he  was  ex- 
amined by  the  Navy  at  Long  Beach  and  pronounced 
fit  for  foreign  service.  No  x-ray  was  taken  at  this 
time.  In  February  1943  was  examined  by  the 
Army  for  induction  purposes  and  rejected,  because 
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of  tuberculosis.  He  reported  to  the  City  Health 
Clinic  and  they  confirmed  the  diagnosis.  Was  sent 
to  Los  Angeles  Coinity  General  Hosjjital  for  an 
x-ray.  For  the  past  six  months  he  has  not  a  I  tempted 
to  work.  Has  not  felt  badJy  except  a  bit  "run  down''. 
Does  not  cough  or  expectorate  any  sputum.  Sputum 
was  positive  at  the  City  Health  Clinic. 

Physical  Examination:  Scalp  negative.  Eyes 
react  normally  both  to  light  and  acconmiodation. 
There  is  a  slight  nasal  obstruction  with  a  deviation 
of  the  septum  to  the  left.  Complete  absence  of  any 
cervical  glands.  Thyroid  is  normal  as  regards  size, 
shape  and  consistency.  Teeth  are  in  fair  dental 
repair.  There  is  an  absentee  bicuspid  and  first 
inolar  on  the  right  below.  Pharynx  is  maikedly  in- 
jected.   Tonsils  are  only  slightly  visible. 

Chest:  There  is  some  tension  in  the  shoulder 
girdle  group  of  muscles  on  the  left  side.  The  mo- 
bilitj^  at  all  four  poles  is  more  or  less  equal.  The 
degeneration  of  the  skin  and  subcutaneous  tissue  is 
only  noticeable  above  the  spine  of  the  scapula  pos- 
teriorly and  a  marked  degeneration  through  the 
interhiler  area  upon  either  side.  The  breath  sounds 
upon  the  right  are  characterized  by  harshness  and 
a  slight  amount  of  roughness,  both  anteriorly  and 
posteriorly.  Upon  the  left  side  roughness  is  the 
predominant  note  and  posteriori}^  we  find  a  few 
rales  at  the  apex  following  an  expiratory  cough. 
The  infiltration  is  largely  above  the  second  rib 
anteriorly  and  the  midscapular  area  posteriorly 
upon  either  side.  Heart  soimds  are  rather  rapid  but 
free  from  anv  evidence  of  adventitious  murmurs. 
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Blood  prevssure  146-86.  Pulse  rate  90.  The  patient 
is  very  apprehensive  and  the  abdomen  is  very  taut. 
Liver,  kidneys  and  spleen  are  not  palpable.  There 
were  no  areas  or  masses  discernable  in  the  abdo- 
men. Genito-urinary  negative.  Reflexes  physio- 
logic. An  inventory  of  the  remaining  systems  failed 
to  reveal  any  additional  pathology. 

Laboratory  Findings: 

Blood  Count: 

Hemoglobin:     104%  Poly:    68%  Base:    1% 

Erythrocytes:    4,850,000  Lymph:    27%, 

Color  Index:    1.0  Mono:    3% 
Leukocytes :     7,350 

Urinalysis : 

Color :    straw  Albumen :    negative 

Reac. :    pH  5.0  Sugar:     +  +  +  +  (2%) 

Sp.  Grav. :     1.029  Micro  :    occasional  pus  cell 

X-Ray  Findings :  An  x-ray  picture  taken  4-19-43 
shows  the  cardiac  shadows  more  or  less  perpendicu- 
lar. The  contous  of  the  diaphragm  appears  to  be 
normal  and  the  angles  are  unobliterated.  There  is 
a  marked  sized  hilus  infiltration  with  some  calcified 
plaques  within  its  confines.  Above  the  third  rib 
anteriorly  on  the  left  we  find  a  scattered  infection 
with  very  little  breaking  down  of  the  tissues,  al- 
though there  is  some  suggestion  of  excavation  above 
the  left  clavicle.  Above  the  second  rib  on  the  right 
we  also  have  this  scattered  infection  which  is  charac- 
terized by  infiltration  plus  a  certain  amount  of 
fibrosis.  From  an  x-ray  viewpoint,  this  man  is  defi- 
nitely suffering  from  an  active  type  of  tuberculosis 
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at  this  time,  although  it  has  the  ear  marks  of  some 
chronicity. 

Conckisions :  Here  is  an  individual  who  was  sent 
to  Samoa  as  a  male  nurse  but  due  to  the  fact  that 
doctors  were  very  scarce,  it  became  necessary  that 
the  Navy  take  over  the  medical  supervision.  Due 
to  this  fact,  he  was  transferred  as  a  steward  in  the 
mess  hall  and  that  was  his  employment  while  with 
the  Pacific  Naval  Air  Base.  It  seems  superflous  to 
discuss  at  length  the  mere  fact  that  a  man  develops 
tuberculosis  because  he  becomes  a  resident  in  the 
tropics  and  I  doubt  whether  that  has  any  bearing 
upon  the  case.  This  case  has  been  held  in  abeyance 
due  to  the  fact  that  we  wished  to  study  the  tran- 
script. By  the  admission  of  the  applicant,  he  states 
that  he  began  feeling  badly  two  or  three  months 
after  arrival  upon  the  islands.  This  in  itself  indi- 
cates the  presence  of  the  disease  prior  to  his  work 
at  this  defense  base.  A  chronic  form  of  tuberculosis 
is  very  slow  and  incidious  in  its  onset  and  it  is  gen- 
erally an  accej)ted  fact  that  these  cases  are  ill  at 
least  twelve  to  18  months  prior  to  consulting  a 
physician.  He  also  makes  mention  of  the  fact  that 
there  were  other  men  who  later  developed  tubercu- 
losis but  one  of  these  we  might  add,  was  uncon- 
firmed. This  form  of  contact  with  an  ambulant 
case,  is  delving  into  the  possibility  which  is  most 
remote.  For  a  long  time  I  have  attempted  to  show 
that  a  marked  differentiation  should  be  made  be- 
tween casual  and  intense  exposure.  By  the  latter  I 
moan  hospital  personnel  or  one  Avorkini;-  in  a  tuber- 
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culosis  ward.  The  casual  exposure  to  which  this 
man  was  subjected  is  the  same  type  of  exposure 
which  each  of  us  experiences  practically  every  week 
of  our  life.  It  is  my  opinion  that  this  is  an  old 
reactivated  type  of  tuberculosis.  There  is  nothing 
in  medical  literature  which  states  that  the  rainy 
season  in  the  tropics  or  elsewhere  predisposes  to 
the  development  of  any  upper  respiratory  or  deep 
respiratory  disease.  If  the  rains  and  the  wetting 
are  to  be  attributed  as  causative  factors,  there 
should  be  an  associated  pneumonia  or  repeated 
colds,  something  which  would  act  as  ajA  decided 
contributing  factor.  There  is  one  other  factor  which 
is  important  and  which  I  would  like  to  stress.  That 
is  the  type  of  infiltration  which  involves  the  upper 
portion  of  either  chest.  There  is  a  definite  granular 
appearance  in  both  the  right  and  left  chest  which 
is  characterized  by  chronicity  and  it  is  my  l^elief 
that  this  condition  antedates  many  months  his  em- 
ployment at  Pacific  Naval  Air  Base.  After 
thoroughly  scrutinizing  all  the  facts  incident  with 
the  case,  I  believe  an  unbiased  opinion  would  be 
that  industry  had  no  connection  with  the  man's  un- 
fortunate and  present  incapacity. 
Very  truly  yours, 

(Signed)  FRANK  PORTER  MILLER 
Frank  Porter  Miller,  M.D. 

FPM  :RU 
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United    States    Employees'    Compensation 

Commission 

13tli  Compensation  District 

DB-P-1-8359 

In  the  matter  of  the  claim  for  compensation  under 
the  Act  of  Congress  of  August  16,  1941.  De- 
fense Bases  Act) 

WILLIAM  DONOHO, 

Claimant, 
against 

CONTRACTORS,  PACIFIC  NAVAL  AIR 
BASES, 

Employer. 

LIBERTY  MUTUAL  INSURANCE  COMPANY, 

Insurance  Carrier. 

COMPENSATION  ORDER 
AWARD   OF    COMPENSATION 

Claim  for  compensation  having  been  filed  herein 
under  the  Act  of  Congress  of  August  16,  1941,  for 
an  injury  occurring  in  the  course  of  an  employment 
on  a  military,  air  or  naval  base  of  the  United  States 
outside  the  continental  United  States,  in  the  Pacific 
Compensation  District,  in  the  Territory  of  Hawaii, 
and  said  claim  having  been  transferred  to  the  under- 
signed Deputy  Commissioner,  13th  Compensation 
District,  by  the  Deputy  Commissioner  of  said  Pa- 
cific Compensation  District,  with  the  approval  of 
the  United  States  Employees'  Compensation  Com- 
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mission,  and  such  investigation  in  resi)ect  to  the 
above  entitled  claim  having  been  made  as  is  consid- 
ered necessary  and  a  hearing  having  been  duly  held 
in  conformity  with  law,  the  Deputy  Commissioner 
makes  the  following: 

FINDINGS  OF  FACT 

That  between  March  and  September,  1942,  the 
claimant  above  named  was  in  the  employ  of  the 
employer  above  named  for  the  performance  of  serv- 
ice at  a  military  base  in  a  possession  of  the  United 
States  in  the  South  Pacific  region,  in  the  Pacific 
Compensation  District,  established  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act  as  extended  by  said  Act  of 
Congress  of  August  16,  1941,  and  that  the  liability 
of  the  employer  for  compensation  under  said  Acts 
was  insured  by  Liberty  Mutual  Insurance  Company ; 

That  while  employed  on  said  base  claimant  con- 
tracted an  active  pulmonary  tuberculosis  as  a  I'e- 
sult  of  conditions  of  his  employment  as  follows: 
Upon  arriving  at  the  base  in  March  19,  1942,  claim- 
ant worked  a  short  time  as  a  male  nurse.  When  the 
work  was  taken  over  by  military  authorities  claim- 
ant worked  for  some  weeks  driving  a  truck.  In  the 
course  of  this  work  during  the  rainy  season  which 
prevailed  at  that  time,  he  was  wet  through  four  or 
five  times  a  day  by  rain.  After  some  weeks  he  was 
assigned  to  work  as  a  steward  of  the  mess  hall  and 
continued  in  such  capacity  until  he  left  the  base 
in  September.  During  this  time  he  worked  at 
least  12  hours  a  day  and  at  times  sixteen  to  eighteen 
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hours  a  day.  The  temperature  at  said  base  was 
between  90  and  100  degrees  with  high  humidity 
most  of  the  time.  After  working  at  said  base  two 
or  three  months  he  commenced  to  feel  great  fatigue 
which  has  continued  from  that  time.  He  arrived  at 
California  after  completion  of  his  contract  on  Sep- 
tember 25,  1942  and  has  done  no  work  since  be- 
cause of  said  fatigue.  In  the  Spring  of  1943  he 
was  examined  for  military  service  at  which  time 
he  was  found  to  be  suffering  from  active  pulmonary 
tuberculosis  and  was  put  in  a  hospital  shortly  after- 
wards. He  is  still  hospitalized  at  the  present  time. 
That  said  active  tuberculosis  was  caused  to  develop 
and  become  disablmg  either  by  contraction  of  origi- 
nal infection  from  unknown  sources  or  by  reactiva- 
tion of  a  previous  undiscovered  and  arrested  pul 
monary  tuberculosis,  by  conditions  of  his  employ- 
ment above  mentioned,  x^rincipally  overwork  and 
exposure ; 

That  defendants  had  notice  of  claimant's  con- 
tention within  proper  time ; 

That  the  employer  did  not  furnish  claimant  with 
medical  treatment,  etc.,  in  accordance  with  Section 
7(a)  of  the  said  Act,  after  being  notified  of  its  dis- 
covery; That  claimant  was  thereafter  hospitalized 
in  the  Los  Angeles  County  tuberculosis  hospital  at 
Olive  View ;  That  defendants  are  liable  for  the  rea- 
sonable cost  of  said  care,  if  charge  be  made  there- 
for, the  amount  to  be  fixed  by  further  proceedings 
if  the  parties  are  unable  to  agree  thereon. 

That  the  average  annual  earnings  of  the  claimant 
herein  at  the  time  of  his  injury  exceeded  the  maxi- 


vs.  Warren  H.  PiJlshiiry^  et  ai.  71 

mum  sum  proscribed  by  said  Act  of  $1950.00,  bis 
actual  earnings  in  said  employment  being  $85.00 
a  week; 

That  as  tlie  result  of  the  injury  sustained  the 
claimant  was  wholly  disabled  from  September  25, 
1942  indefuiitely,  and  he  is  entitled  to  compensation 
at  $25.00  a  week  for  such  disability  to  and  including 
the  date  of  the  hearing.  October  6,  1943,  53  6/7 
weeks,  amounting  to  $1346.42,  and  thereafter  at  said 
rate  until  the  termination  of  his  disability  or  the 
further  order  of  the  Deputy  Commissioner.  Thai; 
no  compensation  has  been  paid ; 

Upon  the  foregoing  facts,  the  Deputy  Commis- 
sioner make  the  following: 

AWARD 

That  the  employer,  Contractors,  Pacific  Naval 
Air  Bases,  and  the  insurance  carrier,  Liberty  Mu- 
tual Insurance  Company,  shall  pay  to  the  claim- 
ant compensation  as  follows:  The  sum  of  $1346.42 
forthwith,  as  of  October  6,  1943,  and  the  further 
sum  to  claimant  of  $25.00  a  week  thereafter,  payable 
in  installments  each  two  weeks  until  the  further 
order  of  the  Deputy  Commissioner. 

Given  under  my  hand  at  San  Francisco,  Cali- 
fornia, this  24th  day  of  February,  1944. 

WARREN  H.  PILLSBURY 
Deputy  Commissioner 
13th  Compensation  District. 
WH.P:pr 


72  Contractors,  Pacific  Air  Bases 

PROOF  OF  SERVICE 

I  hereby  certify  that  a  copy  of  the  foregoing  Com- 
pensation Order — Award  of  Compensation  was  sent 
by  registered  mail  to  the  claimant,  the  employer 
and  the  insurance  carrier  at  the  last  known  address 
of  each  as  follows: 

Mr.  William  Donoho,  Olive  View  Sanitarium,  San 
Fernando,  Cal. 

Contractors,  P.N.A.B.,  2129  Grove  St.,  Oakland, 
4,  Calif. 

Liberty  Mutual  Ins.  Co.,  714  S.  Hill  St.,  Los 
Angeles,  Calif. 

By  regular  mail  to: 

Mr.  Claude  F.  Weingand,  Attorney,  939  Rowan 
Bldg.,  Los  Angeles,  California. 

Mr.  C.  B.  Morris,  Attorney,  Mills  Bldg.,  San 
Francisco,  Calif. 

Mr.  A.  J.  Cyr,  Acting  Deputy  Commissioner, 
U.S.E.C.C,  407  Hawaiian  Trust  Building,  Hono- 
lulu, 48,  T.  H. 

United  States  Employees'  Compensation  Com- 
mission, Attention:  Mr.  W.  D.  Driscoll,  Asst.  Sec, 
285  Madison  Avenue,  New  York,  17,  N.  Y. 

Mailed   


Deputy  Commissioner 
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[Endorsed]:  No.  10950.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Contrac- 
tors, Pacific  Naval  Air  Bases  and  Liberty  Mutual 
Insurance  Company,  a  corporation,  Appellants,  vs. 
Warren  H.  Pillsbury,  Deputy  Conmiissioner,  United 
States  Employees'  Compensation  Commission  for 
the  Thirteenth  Compensation  District  and  William 
Donoho,  Appellees.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  Southern 
Division. 

Filed  December  20,  1944. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10950 

CONTRACTORS,  PACIFIC  NAVAL  AIR 
BASES  and  LIBERTY  MUTUAL  INSUR- 
ANCE COMPANY,  a  corporation, 

Complainants, 

vs. 

WARREN  H.  PILLSBURY,  Deputy  Commis- 
sioner, United  States  Employees  Compensa- 
tion Commission  for  the  Thirteenth  Compen- 
sation District,  and  WILLIAM  DONOHO, 

Respondents. 

STATEMENT  OF  POINTS  ON  APPEAL 

Appellants  Contractors  Pacific  Naval  Air  Bases 
and  Liberty  Mutual  Insurance  Company,  a  corpora- 
tion, do  hereby  formally  adopt  the  Statement  of 
Points  upon  which  Appellants  Intend  to  Rely  in 
the  appeal  of  this  case  filed  by  them  in  the  above 
entitled  case  with  the  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  as  appellants'  Statement 
of  Points  upon  this  appeal. 

Dated  December  28,  1944. 

CLAUDE  F.  WEINGAND 
By   [ILLEGIBLE] 

Attorney  for  Appellants 

[Endorsed]:  Filed  Dec.  29,  1944.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PARTS  OF  RECORD 
TO  BE  PRINTED 

To  the  Clerk  of  the  Uuited  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 

Appellants  hereby  designate  for  the  printed  rec- 
ord the  following  parts  of  the  certified  transcript 
of  the  record  on  appeal  in  the  above  entitled 
matter : 

1.  Complaint  for  Injimction. 

2.  Motion  to  Dismiss  Bill  of  Complaint. 

3.  Order  of  Dismissal  dated  September  13,  1944. 

4.  Transcript  of  Testimony  in  above  cause  and 
at  hearing  before  United  States  Employees  Com- 
pensation Commissioner  Warren  H.  Pillsbury, 
Deputy  Commissioner,  Thirteenth  Compensation 
District  held  October  6,  1943. 

5.  Notice  of  Appeal. 

6.  Supersedeas  and  Cost  Bond  on  Appeal. 

7.  Designation  of  Record  on  Appeal. 

8.  Statement  of  Points  Upon  Which  Appellants 
intend  to  Rely  in  the  appeal  in  this  case. 

9.  Clerk's  Certificate. 

10.  Statement  of  Points  on  Appeal  After  Filing 
in  Circuit  Court  of  Appeals. 

11.  This  Designation  of  Part  of  Record  to  be 
Printed  and  Filed  in  Circuit  Court  of  Appeals. 

Dated  this  28th  day  of  December,  1944. 

CLAUDE  F.  WEINGAND, 

Attorney  for  Appellants 

[Endorsed]:  Filed  Dec.  29,  1944.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ADDITIONAL     DESIGNATION     OF     PARTS 
OF    RECORD    TO    BE    PRINTED 

Respondents  hereby  designate  for  the  printed 
record,  in  addition  to  all  designations  requested  by 
the  Complainants,  the  complete  file  of  the  United 
States  Employees'  Compensation  Commissioner  on 
file  herein,  including  the  Findings  of  Fact  and 
Award  of  Compensation. 

Dated:     This  6th  day  of  January,  1945. 
FRANK  J.  HENNESSY 
United  States  Attorney. 

[Endorsed]:  Filed  Jan.  6,  1945.  Paul  P. 
O'Brien,  Clerk. 
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Statement  of  the  Case. 

Between  March  and  September  of  1942,  appellee  Wil- 
liam Donoho,  was  employed  at  a  military  base  outside  of 
the  United  States,  to-wit :  Samoa.  He  claims  to  have 
contracted  pulmonary  tuberculosis  while  working  there 
for  appellant.  Contractors,  Pacific  Naval  Air  Bases.  For 
this  illness  he  sought  compensation  on  his  return  to  the 
Continental  United  States. 

His  application  resulted  in  a  compensation  order  made 
on  Feb.  24,  1944,  by  Warren  H.  Pillsbury,  Deputy  Com- 
missioner,  United   States   Compensation   Commission   for 
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the  Thirteenth  Compensation  Commission  District  (here- 
inafter referred  to  as  the  "Deputy  Commissioner"). 

Appellants  being  dissatisfied  with  the  compensation  or- 
der and  deeming  it  to  be  contrary  to  law,  thereupon  filed 
their  Complaint  for  Injunction  in  the  District  Court  of 
the  United  States,  Northern  District  of  California,  South- 
ern Division,  on  July  6,  1944,  as  authorized  by  42  IJ .  S. 
C.  A.  1651  to  1654  and  U.  S.  C.  A.  33,  par.  921,  claim- 
ing that  the  order  was  contrary  to  law  in  the  following- 
particulars  : 

"(a)  That  there  was  no  substantial  evidence  to 
warrant  the  Findings  of  Fact  in  said  order  that  said 
respondent  Donoho  while  employed,  as  in  said  Com- 
pensation Order  alleged,  contracted  pulmonary  tuber- 
culosis as  a  result  of  conditions  of  his  employment. 

"(b)  That  there  is  no  substantial  evidence  to  sup- 
port the  Findings  of  Fact  that  claimant  is  entitled 
to  compensation  at  the  rate  of  $25.00  per  week  or 
any  other  rate. 

"(c)  That  said  Finding  of  Fact,  and  particularly 
those  portions  thereof  which  read :  'That  said  active 
tuberculosis  was  caused  to  develop  and  became  dis- 
abling either  by  contraction  of  original  infection 
from  unknown  sources  or  by  reactivation  of  a  previ- 
ous undiscovered  and  arrested  pulmonary  tubercu- 
losis, by  conditions  of  his  employment  above  men- 
tioned, (6)  principally  overwork  and  exposure'  do 
not  support  the  Award  of  Compensation  made  in  said 
Compensation  Order."     [R.  8-9.] 

To  this  complaint  the  Deputy  Commissioner  interposed 
a  Motion  to  Dismiss  Bill  of  Complaint  [R.  12-13]  which 
was  granted  in  an  Order  Dismissing  Bill  [R.  14]  after 
Points  and  Authorities,  together  with  a  Transcript  of  the 
Testimony  taken  at  the  hearing  before  the  Deputy  Com- 
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missioner  had  been  furnished  to  the  United  States  Dis- 
trict Court  in  San  Francisco.  The  case  is  before  this 
Honorable  Court  following  the  Order  Dismissing  Bill 
filed  September  13,  1944,  which  is  in  the  nature  of  a  final 
judgment. 

Jurisdictional  Statement. 

1.  Compensation  orders  made  pursuant  to  the  De- 
fense Bases  Act  of  August  16,  1941,  as  amended  Decem- 
ber 2,  1942  (42  U.  S.  Code  1651  to  1654)  may  be  judi- 
cially reviewed  in  the  same  manner  as  awards  made  under 
the  Longshoremen's  and  Harbor  Workers  Compensation 
Act. 

42  U.  S.  Code  1653,  subdivision  b. 

2.  Therefore  a  complaint  for  injunction  is  the  proper 
method  to  seek  a  judicial  review  of  compensation  orders 
made  by  a  Deputy  Commissioner  of  the  United  States 
Employees'  Compensation  Commission  under  the  pro- 
visions of  the  Defense  Bases  Act;  and  a  compensation 
order  made  by  the  Deputy  Commissioner  may  be  set  aside 
if  it  is  "not  in  accordance  with  law." 

U.  S.  C.  A.  ?>2>,  par.  921. 

3.  This  Honorable  Court  has  jurisdiction  to  review 
the  judgment  of  dismissal  of  the  United  States  District 
Court  under  Section  225(a)   providing: 

"The  Circuit  Court  of  Appeal  shall  have  appellate 
jurisdiction  to  review  by  appeal  final  decisions — 
First :  In  the  District  Courts,  in  all  cases  save  where 
a  direct  review  of  the  decision  may  be  had  in  the  Su- 
preme Court  under  Section  345  of  this  title.'" 

U.  S.  C.  A.  28,  par.  225(a). 
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Assignment  of  Errors. 

1.  The  District  Court  erred  in  making,  signing  and 
filing  its  order  denying  complainants'  request  for  an  in- 
junction. 

2.  The  District  Court  erred  in  making,  signing  and 
filing  its  order  granting  respondents'  motion  to  dismiss 
the  Bill  of  Complaint. 

Questions  Presented  on  Appeal. 

1.  Is  there  sufficient  substantial  evidence  in  the  record 
to  warrant  the  Deputy  Commissioner's  Finding  of  Fact 
that  Appellee  Donoho,  while  employed  on  the  Island  of 
Samoa,  sustained  injury  by  reason  and  in  the  course  of 
his  employment  consisting  of  pulmonary  tuberculosis? 

2.  Is  a  Finding-  of  Fact  in  the  alternative  and  specu- 
lative in  its  nature,  reading  as  follows: 

"That  said  active  tuberculosis  was  caused  to  de- 
velop and  became  disabling  either  by  contraction  of 
original  infection  from  unknown  sources  or  by  re- 
activation of  a  previous  undiscovered  and  arrested 
pulmonary  tuberculosis,  by  conditions  of  his  employ- 
ment above  mentioned,  principally  overwork  and  ex- 
posure" 

sufficient  to  support  a  compensation  award  giving  the  ap- 
plicant compensation  for  his  condition? 
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ARGUMENT. 

It  is  the  position  of  appellants  that  the  evidence  before 
the  Deputy  Commissioner  as  reflected  in  the  record  before 
this  Court  [R.  27-67]  does  not  contain  substantial  evi- 
dence to  warrant  the  findings  that  Appellee  Donoho  sus- 
tained industrial  injury  entitling  him  to  an  award  of  com- 
pensation. Appellants  claim  that  while  findings  of  fact 
by  the  deputy  commissioner  are  conclusive  when  based  on 
evidence,  an  award  is  a  nullity  and  must  be  set  aside  as  a 
matter  of  law  if  there  is  no  substantial  evidence  to  sup- 
port or  warrant  the  findings  of  fact  made. 

It  is  likewise  the  position  of  appellants  that  findings  of 
fact  in  the  alternative  leaving  us  in  the  dark  as  to  the 
time  and  manner  of  contracting  a  disease  and  as  to  the 
time  of  its  manifestation  is  the  outcome  of  speculation, 
defective,  and  insufficient  in  law  to  sustain  an  award  of 
compensation. 

I. 

A   Compensation   Order   Must   Be   Supported   by 
Substantial  Evidence. 

While  it  is  the  law  that  findings  of  fact  of  the  Deputv 
Commissioner  are  binding  upon  the  Appellate  Court  when 
supported  by  evidence,  it  is  likewise  the  law  that  a  com- 
pensation order  is  not  in  accordance  with  the  law  if  it  is 
not  supported  by  substantial  evidence. 

We  shall  not  cite  from  the  numerous  cases  which  hold 
that  the  Longshoremen's  and  Harbor  Workers'  Compen- 
sation Act  shall  be  liberally  construed  in  favor  of  the 
employee,  nor  shall  we  refer  to  cases  which  hold  that  the 


compensation  order  will  be  sustained  as  long  as  it  is  sup- 
ported by  substantial  evidence,  because  these  principles 
have  become  well  established  in  administrative  law. 

It  is,  however,  equally  well  established  that  there  must 
be  more  than  a  scintilla  of  evidence  to  support  the  find- 
ings of  fact,  that  is  to  say,  it  is  well  settled  that  the  evi- 
dence must  he  substantial.  If  it  does  not  measure  up  to 
that  standard,  the  courts  in  reviewing  the  action  of  an  ad- 
ministrative tribunal  will  deem  the  findings  of  fact  to  be 
contrary  to  law.  This  rule  has  been  uniformly  adopted 
in  all  appellate  reviews  of  administrative  orders,  but  since 
we  are  bound  in  the  present  instance  by  the  law  applicable 
to  review  under  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act,  we  call  attention  only  to  cases 
which  involve  that  legislation. 

In  Speaks  v.  Hoage,  78  F.  (2d)  208,  involving  an  ap- 
peal from  such  a  compensation  order  the  court  said: 

"In  Powell  V.  Hoage,  61  App.  D.  C.  99,  57  F. 
(2d)  766,  767,  we  said:  'We  therefore  reach  the 
conclusion  that  the  cases  in  which  we  may  set  aside 
an  order  of  the  Commissioner  as  "not  in  accordance 
with  law"  are  only  those  in  which  it  appears  that 
there  is  an  error  of  law,  or  in  which  the  order  of  the 
Commissioner  is  not  supported  by  substantial  evi- 
dence, as  well,  of  course,  in  those  in  which  it  is  arbi- 
trary and  unreasonable.  If  the  finding,  however,  is 
supported  by  substantial  evidence,  it  is   final.'  " 

The  same  rule  was  stated  in  similar  language  in  New 
Amsterdam  Casualty  Co.  v.  Hoage,  47  F.  (2d)  ^i7 ,  and 
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in  Liberty  Mutual  Insurance  Co.  7'.  Hoage,  65  F.  (2d) 
822,  besides  many  others  to  which  there  is  no  need  to 
refer. 

The  power  of  the  Deputy  Commissioner  in  connection 
with  the  evidence  is  not  arbitrary.  While  orthodox  rules 
of  evidence  may  be  relaxed  and  while  he  is  entitled  to 
draw  all  legitimate  inferences  from  the  facts  proved,  he 
must  view  the  evidence  with  a  judicial  mind.  He  is  not 
allowed  to  indulge  either  in  conjecture  or  speculation,  and 
if  he  does  indulge  in  conjecture,  his  order  cannot  be  said 
to  be  in  accordance  with  law  and  must  be  set  aside.  This 
was  clearly  expressed  in  Neiv  Amsterdam  Casualty  Co.  v. 
Hoage,  46  F.  (2d)  837.  where  the  court  said: 

"To  infer  that,  when  he  sought  permission  to  go 
up  the  street  on  a  little  business,  he  meant  that  he 
was  going  out  to  make  an  emergency  purchase  for 
the  company,  that  he  cashed  the  check  for  the  pur- 
pose of  obtaining  money  to  pay  for  that  purchase, 
and,  when  killed,  was  on  his  way  to  make  the  pur- 
chase, is  to  indulge  in  pure  conjecture,  inconsistent 
with  the  established  facts.  An  award  based  upon 
conjecture  inconsistent  ivtih  established  facts  and  cir- 
cumstances is  manifestly  so  arbitrary  and  unreason- 
able as  to  be  'not  in  accordance  zvith  lazv.'  See  Wheel- 
ing Corrugating  Co.  v.  McManigal  (C.  C.  A.)  41 
F.  (2d)  593,  594;  Matter  of  Eldridge  v.  Endicott. 
Johnson  &  Co.,  228  N.  Y.  21,  25.  126  N.  E.  254,  20 
A.  L.  R.  1."     (Italics  ours.) 


II. 

No  Industrial  Accident  Being  Involved,  the  Order 
Cannot  Be  Sustained,  Unless  the  Record  Reveals 
"Such  Occupational  Disease  or  Infection  as 
Arises  Naturally  Out  of  Such  Employment." 
(33  U.  S.  C.  A.  Sec.  902(2).) 

The  appellee  in  the  case  before  the  Court  claimed  to 
have  contracted  tuberculosis  while  on  the  Island  of  Samoa. 
The  findings  are  not  clear,  containing  a  provision  in  the 
alternative,  that  a  dormant  condition  of  tuberculosis  may 
:have  been  reactivated  by  appellee's  occupational  labors 
while  on  the  island  in  question.  As  the  evidence  will  show, 
it  is  not  claimed  that  the  cause  of  the  tuberculosis  was 
traumatic  or  that  the  condition  was  brought  about  by  an 
industrial  injury  sustained  in  the  course  of  the  employ- 
ment. Appellee  is  not  entitled  to  an  award  therefor  unless 
he  brings  himself  within  the  language  of  the  statute  and 
shows  that  he  sustained  an  ''occupational  disease  or  infec- 
tion'' and  that  such  occupational  disease  or  infection  arose 
''naturally  out  of  such  employment." 

It  follows,  therefore,  logically  and  unavoidably  that  the 
disease  must  be  associated  with  the  employment,  such  as 
silicosis  with  work  in  a  mine,  plumbism  or  lead  poisoning 
or  glass  blower's  arm  in  the  various  occupations  to  which 
these  are  incident,  all  of  which  have  the  common  character- 
istic that  they  are  "pecidiar  to  the  occupation  engaged  in 
.b\  by  the  employee  and  *  *  *  dn^  fQ  causes  different 
from  the  ordinary  hasards  of  employment  as  such.  It 
arises  from  causes  inherent  in  the  nature  and  mode  of 
zt'ork  of  a  particular  profession  or  industry,  and  repre- 
sents the  usual  residt  or  concomitant  overwork  of  this 
nature."  Campbell  Workmens'  Compensation,  Vol.  1, 
Par.  350.     (Italics  ours.) 
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Recent  cases,  especially  in  the  State  of  California — and 
no  one  could  well  claim  that  the  Supreme  Court  of  the 
State  of  California  is  not  liberal  in  its  interpretation  of 
compensation  laws — have  evolved  the  test  that  there  must 
be  a  special  exposure  to  the  disease.  In  other  words,  the 
incidence  of  the  disease  must  be  greater  among  men  en- 
gaged in  the  particular  occupation  than  among  the  people 
in  general  in  the  commonalty  in  which  the  labor  is  per- 
formed. The  most  recent  of  these  cases  is  Bethlehem 
Steel  Co.  V.  Industrial  Aceident  Commission,  21  Cal.  (2d) 
742,  135  Pac.  (2d)  153,  in  which  it  is  said: 

'Tt  is  well  established  in  this  state  that  compensa- 
tion is  not  due  merely  for  injury  caused  by  disease 
contracted  by  an  employee  while  employed.  The  in- 
jury must  be  one  arising  out  of  the  employment,  and 
w^here  the  injury  is  by  disease,  there  must  exist  the 
relation  of  cause  and  effect  between  the  employment 
and  the  disease.  It  is  also  true  that  to  justify  an 
award  there  must  be  an  affirmative  showing  of  a 
case  within  the  statute  and  it  must  affirmatively  ap- 
pear that  there  exists  a  reasonable  probability  that 
the  employee  contracted  the  disease  because  of  his 
employment.  (San  Francisco  v.  Industrial  Ace.  Com., 
183  Cal.  273,  282  (191  P.  26).)  It  must  further  be 
shown  that  the  disease  contracted  was  not  merely  a 
hazard  of  the  community  but  that  the  employee  was 
subjected  to  some  special  exposure  in  excess  of  that 
of  the  commonalty.  In  the  absence  of  such  showing, 
the  illness  of  the  employee  cannot  be  said  to  have 
been  proximately  caused  by  an  injury  arising  out  of 
his  employment  or  by  reason  of  a  risk  or  condition 
incident  to  the  employment.  (Pattiani  v.  Industrial 
Ace.  Com.,  supra;  Pacific  Employers  Ins.  Co.  v.  In- 
dustrial Ace.  Com.,  supra.)  The  employee's  risk  of 
contracting  the  disease  by  virtue  of  the  employment 
must  be  materially  greater  than  that  of  the  general 
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public,  i.  e.,  the  injury  must  be  a  natural  or  a  reason- 
ably probable  result  of  the  employment  or  of  the  con- 
ditions thereof.  (Storm  v.  Industrial  Ace.  Com.,  191 
Cal.  4  (214  P.  874);  Hartford  Ace.  &  Ind.  Co.  v. 
Industrial  Ace.  Com.,  140  Cal.  App.  482  (35  P.  2d 
366);  Campbell's  Workmen's  Compensation,  vol.  1, 
p.  248,  sec.  247.)" 

Other  cases  to  the  same  effect   from  this  jurisdiction 


are 


Pac.  Employers  Ins.  Co.  v.  Industrial  Ace.  Com., 
19  Cal.  (2d)  622,  122  Pac.  (2d)  570; 

Childrens  Hospital  v.  Industrial  Aee.  Com.,  22 
Cal.  App.  (2d)  365,  71  Pac.  (2d)  83. 

This  need  of  a  special  exposure  is  particularly  ap- 
plicable to  cases  of  tuberculosis.  In  the  last  analysis  the 
question  of  whether  conditions  of  employment  produces  a 
greater  incidence  of  tuberculosis  among  workers  than  is 
found  among  the  commonalty  in  general  in  the  locality 
where  the  work  is  performed,  is  a  question  of  medical 
statistics. 

It  becomes  plain  from  the  undisputed  rules  concerning 
occupational  diseases  which  have  been  just  stated,  that 
while  tuberculosis  may  in  some  instances  be  held  to  be 
occupational  in  origin  and,  therefore,  compensable,  special 
conditions  must  be  proved  where  that  result  is  to  follow. 
Such  special  circumstances  were  shown  in  the  case  of 
Grain  Handling  Co.,  Inc.,  ct  al.  v.  Sweeny,  et  al.,  102  F. 
(2d)  464,  in  which  a  preexisting  condition  of  tuberculosis 
was  reactivated  by  the  inhalation  of  grain  dust,  a  condi- 
tion ])eculiar  to  that  employment.  In  the  majority  of 
cases,  however,  that  result  cannot  and  does  not  follow, 
especially  since  the  answer  to  the  question  whether  the 
tuberculosis    is    occupationally    caused    nuist    depend    on 
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speculation.  Thus  exposure  to  tropical  rain  and  heat, 
and  varying-  temperatures  do  not  produce  this  disease  any 
more  readily  in  a  steward  or  male  nurse  than  in  any 
other  occupation  carried  on  in  that  community.  A  good 
discussion  of  this  situation,  where  an  award  was  denied, 
is  found  in  Hartford  v.  Industrial  Ace.  Com.,  140  Cal. 
App.  432,  35  Pac.  (2d)  366,  in  which  it  was  claimed 
that: 

".  .  .  the  testimony  showed  that  employee  Houli- 
han began  working  for  the  company  in  October  of 
1929  and  continued  until  July,  1933,  his  title  being 
that  of  shipping  clerk,  and  included  work  in  the 
office,  cooler,  smoke  room  and  outside,  which  exposed 
him  to  extremes  of  heat  and  cold,  smoke,  ammonia 
gas  and  inclement  weather.  When  he  started  such 
work  he  was  healthy.  Two  years  afterward  he  was 
examined  for  insurance  and  there  is  no  evidence  that 
tuberculosis  was  discovered.  After  some  further 
time  he  started  to  lose  weight,  appetite  and  endur- 
ance, and  later  had  'pleurisy  trouble'  and  'colds.'  He 
first  knew  he  had  tuberculosis  on  June  20,  1933.  and 
was  obliged  to  stop  work  early  in  July.  There  is  no 
question  that  the  employee  was  suffering  from  pul- 
monary tuberculosis  which  rendered  him  temporarily 
totally  disabled.  The  evidence  does  not  show  that 
it  was  due  to  his  employment. 

"The  report  of  the  assistant  medical  director  for 
the  commission  was  as  follows:  'According  to  the 
record,  this  applicant  was  subjected  to  more  than  the 
usual  hazard  experienced  by  one  in  his  type  of  em- 
ployment. It  is  possible  that  continual  exposures  de- 
scribed would  have  predisposed  to  the  lighting  up  of 
an  inactive  pulmonary  tuberculosis.  Naturally,  such 
an  opinion  is  merely  surmise  and  conjecture.  How- 
ever, one  can  state  positively  that  the  duties  of  his 
employment  as  described  would  not  be  beneficial  to 
him  if  he  were  susceptible  to  a  tuberculosis  lesion.' 
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"Petitioners'  physician  examined  Houlihan  and  re- 
ported in  part  as  follows,  as  to  the  cause  of  the  tuber- 
culosis:     Dr.    Campbell:      'The   question    as    to   the 
cause  in  this  particular  case  is  blamed  on  the  hazard 
of  his  occupation  where  he  spends  an  average  of  8 
or  9  hours  daily  but  the  balance  of  the  time  is  free 
to  do  whatever  he  cares  to.     Why  penalize  the  place 
where  he  was  employed  8  or  9  hours  a  day  and  at- 
tach no  importance  to  his  home  life,  environment  and 
habits  during-  the  balance  of  the  day?    A  general  an- 
swer to  the  question  is  that  any  condition  that  lowers 
the  tone  of  the  general   system  renders   the   tissues 
susceptible  to  the  changes  produced  by  the  tubercle 
bacillus.     The  latter  is  of  course  the  direct  cause,  a 
susceptibility    to    its    influence   may    be    acquired    by 
heredity,  syphilis,  alcoholism,  occupations  such  as  the 
inhalation  of   foul  air  and  irritating  particles,   resi- 
dence in  damp  or  overcrowded  apartments,  catarrhal 
inflammation  of  the  respiratory  tract  or  debility  from 
any  infectious  disease,  etc'     Dr.  Smith :     'That  this 
man  is  tuberculous  is  proved  and  he  is  now  under- 
going the  proper  treatment  for  his  condition.     That 
this   condition   is   related   to   his   employment   in   in- 
dustry   is    extremely    questionable,    in    my    opinion. 
Tuberculosis  is  an  infectious  disease.     This  claimant 
does  not  set  forth  in  any  way  any  claim  or  any  evi- 
dence to  substantiate  any  claim  that  he  was  infected 
with  tubercle  bacilli  while  in  his  employment,  and  I 
know   of    nothing   in    such    employment    that    would 
cause  such  infection.     Just  where  he  picked  up  the 
infection  of  tubercle  bacilli  is  undoubtedly  unknown 
to  him  and  likewise  to  me;  therefore   I   am   of   the 
opinion  that  his  infection  causing  tuberculosis   can- 
not be  traced  to  his  employment  in  industry.  Whether 
or  not  his  occupation  contributed  to  his  present  con- 
dition in  so  far  as  it  may  be  claimed  that  employment 
in  a  "cooler"  may  have  brought  about  activity  of  a 
smoldering  tuberculous  infection,  must  be  considered. 
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I  know  of  no  evidence  to  support  such  claim,  and 
know  of  no  'reason  why  the  mere  presence  of  an  in- 
dividual in  a  room  of  this  character  should  be  more 
prone  to  develop  tuberculosis.  He  makes  no  claim 
of  any  injury  to  his  body  but  apparently  is  entirely 
dependent  on  the  fact  that  he  was  working  in  a 
"cooler"  in  a  packing  house.  At  best  a  patient  doing 
such  work  spends  much  less  .time  at  his  occupation 
than  he  does  outside  his  occupation,  which  hours  are 
spent  in  rest  and  amusements  which  could  just  as 
readily  be  a  factor  in  the  development  of  tuberculosis 
as  his  work.  I  am  therefore  of  the  opinion  that  there 
is  no  relationship  between  the  occupation  in  industry 
of  this  claimant  and  the  tuberculosis  from  which  he 
now  suffers.' 

".  .  .  An  injury,  in  order  to  be  compensable 
under  the  terms  of  the  Compensation  Act,  must  have 
been  sustained  by  the  employee  'arising  out  of  and  in 
the  course  of  the  employment,'  and  must  have  been 
'proximately  caused  by  the  employment.'  {Storm  v. 
Industrial  Act.  Cam.,  191  Cal.  4  (214  Pac.  875  j.  It 
is  not  suggested  in  this  case  that  any  accident  had 
occurred  which  had  caused  or  contributed  to  appli- 
cant's condition.  'While  the  word  "accident"  has 
been  eliminated  from  section  6  of  the  Workmen's 
Compensation  Act,  the  phrase  "arising  out  of  and 
in  the  cour-se  of  the  employment"  has  been  inter- 
preted to  mean  that  the  injury  must  result  by  rea- 
son of  the  employment  in  which  the  employee  is  en- 
gaged, and  not  by  reason  of  some  inherent  natural 
defect  which  simply  culminates  during  the  time  of 
employment.  .  .  .  There  is  no  presumption  as 
contended  by  respondents  that  because  an  injury  oc- 
curs in  the  course  of  the  employment  it  arises  out  of 
or  because  of  that  employment.'  {Newton  v.  Indus- 
trial Ace.  Comm.,  204  Cal.  185;  267  Pac.  542.  60  A. 
L.  R.  1279.)     'The  burden  is  upon  the  applicant  for 
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compensation  to  show  that  the  injury  arose  out  of  as 
well  as  in  the  course  of  the  employment.'  (East- 
man V.  Industrial  Ace.  Com.,  186  Cal.  587,  593;  200 
Pac.  17,  19.) 

"In  this  case  we  have  an  employee  suffering  from 
pulmonary  tuberculosis,  a  disease  which  for  years 
has  been  studied,  diagnosed  and  treated  by  those 
members  of  the  medical  profession  whose  research 
and  experience  have  qualified  them  for  that  service 
and  to  whose  judgment  as  experts  on  the  subject 
of  the  disease  their  fellow  practitioners  defer.  'The 
rule,'  as  stated  in  Simpson  v.  Industrial  Ace.  Com., 
74  Cal.  App.  239,  243;  240  Pac.  58),  'appears  to  be 
that  whenever  the  subject  under  consideration  is  one 
within  the  knowledge  of  experts,  only,  and  is  not 
within  the  common  knowledge  of  laymen,  the  expert 
evidence  is  conclusive  upon  the  question  in  issue.  It 
follows  that  in  such  cases  neither  the  court  nor  the 
jury  can  disregard  such  evidence  of  experts,  but  on 
the  other  hand  they  are  bound  by  such  evidence  even 
if  it  is  contradicted  by  nonexpert  witnesses.  The 
same  rule  would  of  course  apply  to  a  proceeding  be- 
fore the  industrial  accident  commission.'  Testimony 
of  probative  value  sufficient  to  support  applicant's 
claim  is  entirely  lacking.  No  expert  witness  has  ex- 
pressed an  opinion  that  it  is  even  reasonably  probable 
that  the  condition  of  applicant  was  due  to  his  em- 
ployment, and  an  award  may  not  be  predicated  upon 
a  possibility  which  is  'merely  surmise  and  conjecture.' 
It  is  not  sufficient  that  the  referee  or  commission  be 
satisfied  as  laymen  of  the  correctness  of  their  view, 
but  the  law  requires  that  they  shall  reach  their  con- 
clusion on  the  basis  of  legally  competent  evidence. 
A  mere  surmise  or  conjecture  does  not  constitute  'a 
foundation  sufficient  to  support  a  finding  of  fact.' 
(Simpson  v.  Industrial  Ace.  Comm.,  supra.) 

'The  award  is  annulled." 
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III. 

A  Review  of  the  Evidence  Available  to  the  Deputy 
Commissioner  Shows  That  There  Is  No  Substan- 
tial Evidence  to  Support  the  Conclusion  That 
Appellee's  Tuberculosis  Was  an  Occupational 
Disease  or  Infection  Arising  Naturally  Out  of  His 
Employment. 

It  remains  for  this  Honorable  Court  to  match  the  evi- 
dence contained  in  the  record  against  the  foregoing  well 
established  principles. 

There  were  only  two  witnesses  who  testified  on  behalf 
of  the  appellee.  It  is  true  that  a  report  was  filed  by  a 
medical  expert  on  behalf  of  appellants,  but  inasmuch  as 
this  report  is  favorable  to  appellants  and  since  the  case 
of  William  Donoho  derives  no  strength  from  it,  we  shall 
not  summarize  it  but  restrict  ourselves  only  to  such  testi- 
mony as  is  shown  from  the  record  to  have  been  given  by 
and  on  behalf  of  the  employee. 

The  applicant  testified  that  pursuant  to  contract  he 
went  to  an  Island  Defense  Base  in  the  Pacific  as  a  male 
nurse.  [R.  p.  5.]  When  he  got  there  he  went  to  work 
driving  a  truck.  After  approximately  three  months  he 
felt  constant  fatigue.  [R.  p.  5.]  He  had  a  physical  ex- 
amination before  he  left  and  his  lungs  were  found  to  be 
normal.  [R.  p.  8.]  After  his  return  he  was  fiuoro- 
scoped  and  X-rayed  and  sputum  tests  were  made,  all  of 
which  were  found  positive  for  tuberculosis.      [R.   p.   7.] 

At  the  Island,  applicant  was  subjected  to  excessive 
rain  (190  inches  a  year),  making  outside  working  con- 
ditions disagreeable,  so  that  he  became  soaked  four  or 
five  times  a  day  during  the  rainy  season.  After  he  drove 
the  truck  for  a  while  [R.  p.  9]  he  took  the  steward's 
place   and    was    in   charge   of   the    Mess    Hall,    working 
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twelve,  sometimes  sixteen  to  eighteen  hours,  a  day.  [R. 
p.  10.]  The  temperature  was  around  90  to  100  degrees, 
with  humidity  very  high.      [R.  p.   11.] 

With  respect  to  possible  sources  of  infection,  the  testi- 
mony of  the  applicant  was  vague.  He  testified  that  native 
employees  were  working  around  the  Mess  Hall,  who  got 
sick  and  ''I  think  tuberculosis  among  the  natives  in  the 
Island  might  be  common."  However,  he  knew  of  no 
natives  who  actually  had  tuberculosis.  [R.  p.  11.]  He 
testified  that  among  approximately  300  white  employees 
[R.  p.  14]  he  knew  of  one  whose  case  was  diagnosed  as 
tuberculosis  [R.  p.  12] ;  and  as  to  another,  the  witness 
said  "I  understand  the  Navy  authorities  diagnosed  his 
condition  as  tuberculosis,"  but  he  could  not  say  definitely 
whether  he  had  it  or  not.  [R.  p.  13.]  Neither  of  these 
individuals  coughed,  to  his  knowledge.  [R.  p.  13.]  How- 
ever, no  employee  that  had  tuberculosis  shared  a  room 
with  the  applicant  [R.  p.  15],  and  of  the  two  cases  just 
mentioned,  the  applicant  lived  with  neither  one,  nor  did 
he  have  close  contact  with  either  of  them.      [R.   p.  20.] 

Dr.  Ford  testified  that  the  applicant  was  suflFering  from 
advanced  pulmonary  tuberculosis,  which  could  have  devel- 
oped since  March,  1942.  [R.  p.  25.]  It  is  not  possible 
to  state  from  the  X-rays  or  evidence  whether  there  may 
have  been  an  earlier  or  arrested  inactive  condition.  [R. 
p.  25.]  The  witness  was  unable  to  express  an  opinion 
as  to  whether  the  case  was  one  of  primary  tuberculosis, 
starting  about  the  summer  of  1942,  or  whether  it  might 
be  a  reactivation  of  an  earlier  condition.  [R.  p.  26.]  He 
further  stated:  "Of  course,  it  is  not  possible  to  develop 
tuberculosis  without  exposure  to  the  tubercle  bacillus." 
fR.  p.  26,  lines  16  to  20.]  He  stated  further  that  it  was 
possible  to  contract  tuberculosis  through  casual  contact. 
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However,  he  could  not  say  that  this  was  the  case  here. 
[R.  p.  27.] 

When  asked  whether  the  onset  of  acute  fatigue  would 
make  it  more  possible  that  the  disease  was  contracted  in 
the  fall  or  summer  of  1942,  the  witness  answered: 

"A.  Well,  that  is  the  first  subjective  symptom. 
That  is  the  first  thing  he  noticed,  his  fatigue,  and 
that  is  a  common  symptom  of  active  tuberculosis.  I 
cannot  say  that  the  disease  started  at  this  time,  al- 
though it  is  quite  possible  that  it  did. 

Q.  In  view  of  the  whole  history  it  is  not  a  little 
more  likely  that  it  started  at  the  time  this  fatigue 
started?     A.     I  would  think  so." 

The  witness  further  stated  that  it  was  "quite  possible'' 
that  a  man  could  develop  as  much  tuberculosis  as  the  ap- 
plicant had  within  a  period  of  six  months.  [R.  p.  30.  J 
With  respect  to  the  exposure  to  bad  weather,  as  a  re- 
sponsible factor,  the  witness  stated:  'T  think  that  if  he 
is  exposed  to  bad  weather  the  efTect  would  be  the  same 
here  as  in  the  Tropics."     [R.  p.  31.] 

In  no  respect  can  the  foregoing  testimony  be  said  to 
rise  above  the  level  of  speculation  and  conjecture.  Cer- 
tainly there  is  no  evidence  whatever  that  the  exposure  to 
tuberculosis  on  the  part  of  Mr.  Donoho  was  greater  than 
that  of  the  people  on  the  island  of  Samoa  in  general. 
Tuberculosis  is  not  a  tropical  disease  and  not  confined  to 
the  regions  in  which  Mr.  Donoho  was  working.  The 
risk  to  which  he  was  exposed  is  not  shown  to  be  any 
different  or  any  greater  than  that  to  which  he  would  have 
been  exjDOsed  had  he  driven  a  truck  or  run  a  mess  hall 
anywhere  in  the  United  States.  Exhaustion  and  over- 
work are  not  conditions  peculiar  to  his  employment,  but 
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are  incidents  of  all  occupations  in  which  physical  work  or 
long  hours,  or  both,  are  demanded  of  the  employees. 

It  is  well  known,  as  the  report  of  appellants'  expert 
shows,  that  tuberculosis  is  no  respecter  of  age,  occupa- 
tion, sex  or  clime.  We  respectfully  submit,  therefore, 
that  the  compensation  order,  whether  it  is  construed  to 
mean  that  the  appellee  contracted  tuberculosis  on  the 
Island  of  Samoa,  or  whether  it  is  said  to  mean  that  he 
had  an  arrested  case  of  tuberculosis  which'  flared  up  in 
Samoa  is  not  supported  by  substantial  evidence  and  that 
therefore,  as  a  matter  of  law,  the  award  must  be  set  aside. 

IV. 

A  Finding  of  Fact  Showing  the  Cause  of  the  Injury 
in  the  Alternative  Does  Not  Support  a  Compen- 
sation Order. 

The  deficient  state  of  the  evidence  and  the  confusion 
in  which  one's  mind — including  the  mind  of  the  Deputy 
Commissioner — is  left  thereby,  is  best  illustrated  by  his 
finding,  reading  as  follows: 

"That  said  inactive  tuberculosis  was  caused  to 
develop  and  become  disabling  either  by  contraction 
of  an  original  infection  from  unknown  sources  or  by 
reactivation  of  a  previously  undiscovered  and  arrested 
pulmonary  tuberculosis,  by  conditions  of  his  employ- 
ment above  mentioned,  particularly  overwork  and  ex- 
posure." 

This  is  a  finding  in  the  alternative  and,  as  such,  is 
objectionable.  If  nothing  further  were  done  the  case 
should    be    remanded    to    the    Commissioner    in    order    to 
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make  a   finding  electing  between   the  alternatives  quoted 
above. 

The  reference  in  the  finding  quoted  above  to  an  infec- 
tion "from  unknown  sources"  is  a  profession  of  the  Com- 
missioner's inability  of  the  fact  of  causation  and  is,  there- 
fore, not  a  finding  of  fact.     It  should  be  disregarded. 

This  leaves  as  an  alternative  only  the  Commissioner's 
reference  to  "reactivation  of  a  previously  undiscovered 
and  arrested  pulmonary  tuberculosis."  There  is  as  to  that 
finding  not  one  scintilla  of  evidence  to  sustain  it.  A 
fluoroscopic  physical  examination  was  given  to  the  ap- 
plicant prior  to  his  departure  for  the  island  and,  more- 
over, there  appears  on  page  8  of  the  Record  the  result 
of  a  medical  examination  on  February  22,  1942,  which 
was  based  on  a  complete  blood  test  and  fluoroscopic  ex- 
amination, to  the  eft'ect  that  the  lungs  are  normal  and 
that  there  was  no  previous  history  of  tuberculosis.  [R. 
p.  8,  lines  19  to  23.]  This  was  the  applicant's  evidence, 
which  was  further  substantiated  by  his  own  medical  ex- 
pert, to  the  effect  as  already  quoted,  that  from  the  medical 
standpoint  this  was  a  mixed  type  of  tuberculosis,  but  that 
it  was  impossible  to  state  whether  there  may  have  been 
an  earlier  or  arrested  or  inactive  condition.  [R.  p.  25, 
lines  17  f.] 

That  an  award  in  the  alternative  is  objectionable,  espe- 
cially since  neither  of  the  alternatives  bring  the  claim- 
ant's case  with  the  purview  of  the  act,  is  well  dem- 
onstrated in  the  case  of  Greenberg  v.  Greenberg,  193 
A])p.  Div.  574,  where  the  deceased  had  been  killed  in  an 
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elevator  which  he  was  using  to  bring  material  to  an  upper 
floor. 

'The  evidence  was  such  that  it  was  not  known 
whether  the  deceased  attempted  to  stop  the  elevator 
or  whether  the  mechanism  was  so  jarred  or  struck 
that  it  automatically  began  to  operate.  In  this 
dilemma  the  Industrial  Commission  made  the  alterna- 
tive finding  that : 

"  The  said  elevator  was  set  in  motion  either  by 
the  deceased  attempting  to  run  the  same  or  the 
mechanism  of  the  same  having  got  caught  in  the 
large  sheets  of  canvas  that  were  being  taken  to  the 
upper  floors.' " 

The  New  York  Court  said: 

"  'Having  made  no  decision  between  the  two  al- 
ternatives expressed,  the  commission  has  not  elimi- 
nated the  contingency  that  the  deceased  was  killed  by 
running  the  elevator  himself.  We  express  no  opin- 
ion as  to  whether  the  evidence  would  bear  the  con- 
struction that  the  elevator  started  automatically  pre- 
ferring as  the  wiser  course  the  remission  of  the 
case  to  the  commission,  not  only  for  corrected  find- 
ings but  for  the  taking  of  further  proof  if  the  same 
appeared  desirable.'  " 

Conclusion. 

It  is  respectfully  submitted  that  the  record  does  not 
support  a  finding  of  fact  that  the  misfortune  of  appellee 
William  Donoho  was  caused  by  a  special  hazard  or  ex- 
posure which  in  the  natural  course  of  events  produced 
tuberculosis  as  an  occupational  disease. 

It  is  further  respectfully  submitted  that  a  lack  of  evi- 
dence and  the  conjectural  nature  of  the  compensation  or- 
der are  reflected  in  the  Deputy  Commissioner's  finding  of 
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fact  in  the  alternative  leaving  the  cause  of  the  disease 
and  the  possibility  of  its  occupational  origin  entirely  in 
the  air,  and  that  therefore  said  finding  in  the  alternative 
does  not  support  an  award  in  favor  of  the  claimant. 

It  is  naturally  deplorable  that  a  man,  apparently  healthy 
when  leaving  the  mainland,  should  find  himself  in  this 
unfortunate  condition,  but  the  larger  aspects  of  the  situa- 
tion dictate  that  the  Defense  Bases  Act,  truly  an  indus- 
trial compensation  act,  comprising  accidental  injury  and 
occupational  disease,  should  not  be  converted  into  a  health 
insurance  measure.  Congress  obviously  did  not  have  that 
intention,  and  it  should  not  be  read  into  the  act  by  judi- 
cial interpretation. 

For  the  foregoing  reasons,  it  is  respectfully  submit- 
ted that  the  District  Court  erred  in  dismissing  the  com- 
plaint and  denying  injunction. 

Respectfully  submitted, 

Claude  F.  Weingand, 

Attorney  for  Appellants. 
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No.  10,950 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Contractors,  Pacific  Naval  Air  Bases  and 

Liberty  Mutual  Insurance  Company  (a 

corporation) , 

Appellants, 
vs. 

Warren  H.  Pillsbury,  Deputy  Commis- 
sioner, United  States  Employees'  Com- 
pensation Commission  for  the  Thirteenth 
Compensation    District,    and    William 

DONOHO, 

Appellees. 


Appeal  From  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 

BRIEF  FOR  APPELLEE  PILLSBURY,  DEPUTY  COMMISSIONER. 


STATEMENT  OF  CASE. 
This  is  an  appeal  from  the  action  of  the  District 
Court  upon  judicial  review  of  a  compensation  order 
filed  on  February  24,  1944,  by  the  Deputy  Commis- 
sioner Warren  H.  Pillsbury,  appellee  herein,  in  which 
he  awarded  compensation  to  William  Donoho  for  dis- 
ability from  tuberculosis  resulting  from  his  employ- 


ment  by  Contractors,  PNAB,  appellant,  in  the  Samoan 
Island.  The  compensation  liability  was  insured  by 
the  appellant.  Liberty  Mutual  Insurance  Company. 
The  said  compensation  order  was  issued  by  the  deputy 
commissioner  pursuant  to  the  provisions  of  the  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act 
of  March  4,  1927  (44  Stat.  1424;  U.S.C,  Title  33,  Ch. 
18,  sec.  901,  et  seq.),  as  made  applicable  to  persons 
employed  at  certain  defense  base  areas  and  other 
places  by  the  Act  of  August  16,  1941.  (55  Stat.  622; 
42  U.S.C. A.  sees.  1651-1654.) 

William  Donoho  (hereafter  called  *' claimant")  left 
the  United  States  in  February  1942,  for  the  Samoan 
Island  and  was  employed  there  from  March  1942,  to 
September  1942.  When  he  returned  to  the  United 
States  he  was  ill,  and  it  was  ascertained  that  he  suf- 
fered from  tuberculosis.  He  filed  claim  for  compensa- 
tion claiming  that  his  condition  was  due  to  his  em- 
ployment. The  employer  and  carrier  controverted  the 
claim  upon  the  ground  that  the  condition  did  not  arise 
out  of  and  in  the  course  of  the  emplojonent.  A  hear- 
ing was  held  before  the  deputy  commissioner  on 
October  6,  1943,  at  which  both  sides  offered  evidence 
with  respect  to  said  issue.  Upon  the  evidence  adduced 
before  him,  the  deputy  commissioner  issued  the  com- 
pensation order  of  February  24,  1944  (complained 
of),  in  which  he  found  that  the  condition  was  caused 
or  activated  by  the  employment. 

The  employer  and  carrier  thereupon  instituted  a 
proceeding  to  review  the  compensation  order  pursuant 
to  the  provisions  of  section  21  (b)  of  the  Longshore- 


men's  Act  (33  U.S.C.A.  sec.  921(b)),  alleging  in  sub- 
stance that  the  compensation  order  is  not  in  accord- 
ance with  law  because  there  was  no  evidence  to  sup- 
port the  finding  that  claimant  contracted  tuberculosis 
as  a  result  of  his  employment. 

A  motion  to  dismiss  the  complaint  was  filed  on  be- 
half of  the  deputy  commissioner.  The  cause  came  on 
for  a  hearing  before  Honorable  A.  F.  St.  Sure,  United 
States  District  Judge  for  the  Northern  District  of 
California,  Southern  Division,  who  by  order  and 
judgment  dated  and  filed  on  September  13,  1944, 
granted  the  motion  and  dismissed  the  complaint.  It 
is  from  this  order  that  the  present  appeal  is  taken. 


ARGUMENT. 
I. 

THE  FINDING  OF  FACT  OF  THE  DEPUTY  COMMISSIONEE  TO 
THE  EFFECT  THAT  THE  EMPLOYEE  SUSTAINED  A  COM- 
PENSABLE INJURY,  IS  SUPPORTED  BY  EVIDENCE,  AND 
THUS  SUPPORTED.  IS  FINAL  AND  CONCLUSIVE. 

(a)     General  Principles, 

Before  proceeding  to  indicate  the  evidence  which 
supports  the  finding  of  the  deputy  commissioner,  it 
may  not  be  inappropriate  to  invite  the  Court's  atten- 
tion to  the  following  well  established  principles  of 
compensation  law : 

The  Longshoremen's  Act  should  be  liberally  con- 
strued in  favor  of  the  injured  employee  or  his  depend- 
ent family:  Baltimore  c&  Philadelhpia  Steamboat  Co. 
V.  Norton,  deputy  commissioner,  284  U.  S.  408  (1932)  ; 


Fidelity  &  Casualty  Co.  of  New  York  v.  Burris,  61 
App.  D.  C.  228,  59  F.  (2d)  1042  (1932) ;  Associated 
General  Contractors  of  America,  Inc.,  et  al.  v.  Car- 
dillo,  deputy  commissioner,  70  App.  D.  C.  303,  106  F. 
(2d)  327  (1939)  ;  DeWald  v.  Baltimore  &  0.  R.  Co., 
71  F.  (2d)  810  (CCA.  4,  1934),  certiorari  denied 
October  8,  1934,  293  U.  S.  581. 

In  the  absence  of  substantial  evidence  to  the  con- 
trary the  presumption  is  "That  the  claim  comes 
within  the  provisions  of  this  Act";  section  20(a)  of 
the  Longshoremen's  Act. 

The  burden  is  on  the  plaintiff  to  show  that  there 
was  no  evidence  before  the  deputy  commissioner  to 
support,  the  compensation  order  complained  of  in  the 
bill:  Grant  v.  MarshaU,  deputy  commissioner,  56  F. 
(2d)  654  (D.  C  Wash.  1931);  TJ^iited  Employees 
Casualty  Co.  v.  Summerous,  151  S.  W.  (2d)  247  (Tex. 
1941)  ;  Nelson  v.  Marsliall,  deputy  commissioner,  56 
F.  (2d)  654  (D.  C  Wash.  1931)  ;  Gulf  Oil  Corpora- 
tion V.  McManigal,  deputy  coynmissioner,  49  F.  Supp. 
75  (D.  C  N.  D.  W.  Va.  1943). 

Logical  deductions  and  inferences  which  may  be 
and  are  drawn  by  the  deputy  commissioner  from  the 
evidence  should  be  taken  as  established  facts  and  are 
not  judicially  reviewable:  Liberty  Mutual  Ins.  Co.  v. 
Gray,  deputy  commissioner,  137  F.  (2d)  926  (CCA. 
9,  1943)  ;  Michigan  Transit  Corporation  v.  Brown, 
deputy  commissioner,  56  F.  (2d)  200  (D.  C  Mich. 
1929)  ;  Del  Vecchio  v.  Bowers,  296  U.  S.  280  (1935)  ; 
Eastern  Steamship  Lines,  Inc.  v.  Monahan,  deputy 


commissioner,  et  al.,  21  F.  Supp.  535  (D.  C.  Me.  1937)  ; 
Grain  Handling  Co.,  Inc.  v.  McManigal,  deputy  com- 
missioner, 23  F.  Supp.  748  (D.  C.  N.  Y.  1938) ;  Sim- 
mons V.  Marshall,  deputy  commissioner,  94  F.  (2(1) 
850  (CCA.  9,  1938)  ;  Lowe,  deputy  commissioner  v. 
Central  R.  Co.  of  New  Jersey,  113  F.  (2d)  413  (CCA. 
3,  1940) ;  Parker,  deputy  commissioner  v.  Motor  Boat 
Sales,  Inc.,  314  U.  S.  244  (1941). 

The  findings  of  fact  of  the  deputy  commissioner 
are  presumed  to  be  correct:  Anderson  v.  Hoage, 
deputy  commissioner,  63  App.  D.  C  169,  70  F.  (2d) 
773  (1934)  ;  Luckenhach  Steamship  Co.  v.  Norton, 
deputy  commissioner,  96  F.  (2d)  764  (CCA.  3,  1938)  ; 
Burley  Welding  Works,  lyic.  v.  Lawson,  deputy  com- 
missioner, 141  F.  (2d)  964  (CCA.  5,  1944). 

The  rights,  remedies  and  procedure  under  the  Long- 
shoremen's Act  are  governed  exchisively  by  the  stat- 
ute, and  the  powers  properly  to  be  exercised  by  the 
Court  are  those  only  which  are  expressly  conferred 
by  the  said  Act:  Associated  Indemnity  Corp.  v.  Mar- 
shall, deputy  commissioner,  71  F.  (2d)  235  (CCA. 
9,  1934)  ;  Shugard  v.  Hoage,  deputy  commissioyier,  67 
App.  D.  C  52,  89  F.  (2d)  796  (1937) ;  Luyk  v.  Hertel, 
242  Mich.  445,  219  N.  W.  721  (1928)  ;  Texas  Indemnity 
his.  Co.  V.  Pemherton,  9  S.  W.  (2d)  65  (Tex.  1928) ; 
Nierman  v.  Industrial  Comm.,  161  N.  E.  115,  329  111. 
623  (1928) ;  Town  of  Alhion  v.  Industrial  Commission, 
202  Wis.  15,  231  N.  W.  249  (1930).  Compare  also: 
Bassett,  deputy  commissioner  v.  Massman  Construc- 
tion Company,  120  F.  (2d)  230  (CCA.  8,  1941),  cert, 
denied  62  S.  Ct.  92. 


All  ''accidental  injury"  includes  an  injury  which 
is  unexpected  and  not  designed,  and  just  as  much  in- 
cludes injury  sustained  by  an  employee  subject  to 
physical  infirmities  as  injury  to  one  who  is  strong 
and  robust;  such  injury  may  occur  notwithstanding 
the  injured  employee  is  then  performing  his  usual 
and  ordinary  work:  Commercial  Casualty  Insurance 
Co.,  et  ah  V.  Hoage,  deputy  commissioner,  et  ah,  64 
App.  D.  C.  158,  75  F.  (2d)  677,  certiorari  denied  295 
U.  S.  733;  Hoage,  et  al.  v.  Employers^  Liability  Assur- 
ance Corp.,  Ltd.,  62  App.  D.  C.  77,  64  F.  (2d)  715, 
certiorari  denied  290  U.  S.  637;  Hoage,  deputy  com- 
missioner, et  al.  V.  Royal  Indemnity  Company,  et  al., 
67  App.  D.  C.  142,  90  F.  (2d)  387,  certiorari  denied 
302  U.  S.  736. 

Even  if  the  evidence  permits  conflicting  inferences, 
the  inference  drawn  by  the  deputy  commissioner  is  not 
subject  to  review  and  will  not  be  reweighed:  South 
Chicago  Coal  &  Dock  Co.,  et  al.  v.  Bassett,  deputy 
commissioner,  309  U.  S.  251  (1940) ;  Parker,  deputy 
commissioner  v.  Motor  Boat  Sales,  Inc.,  314  U.  S.  244 
(1941) ;  Liberty  Mutual  Insurance  Co.  v.  Gray,  deputy 
commissioner,  137  F.  (2d)  926  (CCA.  9, 1943) ;  Lowe, 
deputy  commissioner,  et  al.  v.  Central  R.  Co.  of  New 
Jersey,  113  F.  (2d)  413  (CCA.  3,  1940)  ;  Henderson, 
deputy  commissioner  v.  Pate  Stevedoring  Co.,  Inc., 
134  F.  (2d)  440  (CCA.  5, 1943). 

(b)     The  Material  Fmding  of  Fact  Is  Supported  by  Evidence. 

The  following  is  a  reference  to  so  much  of  the  tes- 
timony taken  at  the  hearing  before  the  deputy  com- 


missioner  as  is  considered  sufficient  to  show  that  the 
complained  of  finding  of  fact  of  the  deputy  commis- 
sioner is  supported  by  evidence.  This  reference  is  not 
intended  to  cover  all  the  testimony,  as  under  the  au- 
thorities it  is  necessary  only  to  show  that  there  is  evi- 
dence to  support  the  findings  of  fact  of  the  deputy 
commissioner. 

William  Donoho,  claimant,  whose  testimony  was 
taken  at  Olive  View  Sanitarium,  testified  in  part  as 
follows:  That  he  was  in  the  employ  of  Contractors, 
Pacific  Naval  x\ir  Bases,  at  the  island  base  from 
March,  1942  to  September,  1942 ;  that  he  first  worked 
as  a  male  nurse  at  the  first  aid  station  (R.  30),  and 
then  drove  a  truck  for  hauling  dirt ;  that  he  never  had 
tuberculosis  before  to  his  knowledge,  and  that  he  first 
began  to  feel  ill  about  two  or  three  months  after  his 
arrival ;  that  he  felt  fatigue,  constant  fatigue ;  that  his 
condition  was  first  diagnosed  as  tuberculosis  upon  his 
examination  by  the  draft  board,  February  2,  1943  (R. 
31) ;  that  he  arrived  back  in  the  States  in  September, 
1942;  that  he  did  not  do  any  work  between  the  time 
he  arrived  back  in  the  States  and  the  time  when  his 
condition  was  diagnosed  as  tuberculosis,  because  of  the 
fatigue  which  he  felt;  that  he  does  not  believe  he 
would  have  been  able  to  do  a  day's  work  in  that  period ; 
that  he  had  been  examined  by  the  Navy  before  he  left 
for  work  on  the  island  and  they  found  him  free  of 
tuberculosis;  that  the  Navy's  examination  included  a 
fluoroscope  examination  (R.  32,  33,  46) ;  that  the 
weather  conditions  on  the  island  were  very  bad  in 
the  rainy  season;  that  it  rained  four  or  five  times  a 


8 


day  and  when  he  was  driving  the  truck,  the  equipment 
was  such  that  he  got  soaked  every  time  it  rained ;  that 
after  his  job  of  driving  a  truck,  he  worked  as  steward 
and  that  he  worked  twelve  hours  a  day  and  sometimes 
sixteen  to  eighteen  hours  a  day;  that  his  work  as 
steward  included  going  over  to  the  hospital  once  a 
day  to  a  patient  who  was  isolated  with  the  measles 
to  see  if  he  wanted  anything;  that  he  worked  over  12 
hours  a  day  for  four  months,  towards  the  end,  and  it 
was  then  he  began  to  feel  more  fatigued  (R.  34,  35)  ; 
that  the  temperature  was  from  90  to  100  degrees  with 
very  liigh  humidity;  that  the  natives  on  the  island 
worked  in  the  mess  hall  handling  the  food;  that 
tuberculosis  among  the  natives  might  be  common  and 
some  of  them  were  taken  ill ;  that  one  of  the  other  em- 
ployees, Bob  Breman,  working  with  them,  is  now  in  a 
tuberculosis  hospital  with  a  condition  diagnozed  as 
tuberculosis;  that  he,  claimant,  came  in  contact  with 
him  going  over  on  the  boat,  and  that  Breman  drove 
a  truck  the  same  as  the  claimant,  and  that  he  also 
came  in  contact  with  him  in  the  mess  hall  and  on 
casual  visits  (R.  36,  37) ;  that  there  was  still  another 
employee,  whose  condition  claimant  understood  was 
diagnosed  as  tuberculosis,  by  the  name  of  Forbes; 
that  claimant  came  in  contact  with  him  in  his  cabin 
and  also  in  the  mess  hall;  that  claimant  heard  that 
several  others  broke  down  (R.  38) ;  that  the  rainy 
season  lasted  approximately  from  April  to  August  on 
the  island  (R.  39)  ;  that  the  truck  which  he  drove 
had  a  cab  but  no  doors  (R.  41) ;  that  none  of  his 
family  that  he  knows  of  has  had  tuberculosis.  (R.  46.) 


Dr.  James  B.  Ford,  Jr.,  testified  in  part  as  follows : 
That  he  is  a  physician  and  surgeon  licensed  in  Cali- 
fornia, a  graduate  of  Duke  University,  and  is  resident 
physician  at  the  Olive  View  Sanitarium;  that  claim- 
ant's diagnosis  is  far  advanced  pulmonary  tuberculosis 
(R.  47) ;  that  the  condition  could  definitely  have  de- 
veloped since  March,  1942,  and  that  fatigue  is  a  very 
common  symptom  of  tuberculosis;  that  the  x-ray 
showed  that  claimant  had  a  mixed  type,  showing  some 
active  and  some  healed  tuberculosis  together;  that  he 
is  miable  to  state  whether  it  is  a  condition  of  primary 
tuberculosis  starting  about  the  summer  of  1942,  or 
whether  it  is  a  reactivation  or  acceleration  of  an 
earlier  condition;  that  with  exposure  to  disease,  long 
working  hours  and  in  bad  weather  would  tend  to  lower 
the  general  physical  condition  of  a  patient  and  would 
have  influence  upon  the  development  of  the  disease; 
that  it  is  x^ossible  to  contract  tuberculosis  through 
casual  contact  with  individuals  (R.  48,  49) ;  that  in 
view  of  the  whole  history,  it  is  more  likely  that  the 
disease  started  at  the  time  his  fatigue  started  (R. 
51)  ;  that  it  is  quite  possible  for  the  disease  to  develop 
as  far  as  it  has  in  the  claimant  in  a  period  of  six 
months  (R.  52) ;  that  when  a  patient  has  tuberculosis 
any  type  of  endeavor  is  contraindicated  (R.  53)  ;  that 
tuberculosis  seems  to  be  of  a  more  virulent  type  in  the 
tropics ;  that  it  is  possible  for  the  tuberculosis  bacillus 
to  be  transferred  from  person  to  plate  and  from  plate 
to  another  person  in  the  mess  hall;  that  the  disease 
can  be  transferred  from  a  diseased  person  to  a  well 
person  without  actual  contact  between  the  two.  (R. 
54,  55). 


10 


(c)     Finality  of  the  Determination  of  Fact. 

It  will  be  seen  from  the  above  testimony  that  the 
finding  of  fact  of  the  deputy  commissioner  in  the  com- 
pensation order  complained  of  to  the  effect  that  claim- 
ant's disability  was  causally  related  to  his  emy)loyment 
is  supported  by  the  evidence,  and  thus  supported  is  final 
and  conclusive :  South  Chicago  Coal  <£*  Dock  Co.,  et  al. 
V.  Bassett,  deputy  commissioner,  309  U.  S.  251  (1940)  ; 
Del  Vecchio  v.  Boivers,  296  U.  S.  280  (1935)  ;  Voehl 
V.  Indemnity  Insurance  Co.  of  North  America,  288 
U.  S.  162  (1933) ;  Crowell,  deputy  commissioner  v. 
Benso7i,  285  U.  S.  22  (1932)  ;  Jules  C.  UHote,  et  al. 
V.  CrotveU,  deputy  commissioner,  286  U.  S.  528  (1932), 
71  C.  J.  1297,  sec.  1268;  Parker,  deputy  commissioner 
V.  Motor  Boat  Sales,  Inc.,  314  U.  S.  244  (1941); 
Marshall,  deputy  commissioner  v.  Pletz,  317  U.  S.  383 
(1943). 

The  deputy  commissioner  is  not  bound  to  accept  the 
opinion  or  theory  of  any  particular  medical  examiner. 
He  may  rely  upon  his  own  observation  and  judgment 
in  conjunction  with  the  evidence :  Liberty  Stevedoring 
Co.,  Inc.  V.  Cardillo,  deputy  commissioner,  18  F. 
Supp.  729  (D.C.  N.Y.  1937) ;  Joyce  v.  United  States 
Deputy  Commissioner,  33  F.  (2d)  218  (D.  C.  Me. 
1929) ;  Jarka  Corporation  of  Philadelphia  v.  Norton, 
deputy  commissioner,  56  F.  (2d)  287  (D.C.  Penn. 
1930)  ;  E.  S.  Booth  v.  Monahan,  deputy  commissioner, 
56  F.  (2d)  168  (D.  C.  Me.  1930) ;  Zurich  General  Ac- 
cident <&  Liability  Insurance  Co.  v.  Marshall,  deputy 
commissioner,  42  F.  (2d)  1010  (D.C.  Wash.  1930); 
Baltimore  <^  Ohio   7?.   /?.  Co.  v.  Clark,  deputy  com- 
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missioner,  ^^  F.  (2d)  212  (D.C.  Md.  1932) ;  Ryayi 
Stevedoring  Co.,  Inc.,  et  al.  v.  Norton,  deputy  commis- 
sioner, et  al,  50  F.  Siipp.  221  (D.C.  E.D.  Pa.  1943) ; 
Liberty  Mutual  Ins.  Co.  v.  Marshall,  deputy  commis- 
sioner, 57  F.  Supp.  177  (D.C.  W.D.  Wash  N.D.  1944). 

Evidence  of  casual  relationship  need  not  be  posi- 
tive and  unequivocal  to  support  an  award  of  compen- 
sation. Travelers  Insurance  Company  v.  Norton, 
deputy  commissioner,  43  F.  Supp.  531  (D.C.  E.D.  Pa. 
1942). 

Where  a  deputy  commissioner  has  determined  a  dis- 
puted question  of  fact  the  reviewing  court  will  not  sub- 
stitute its  judgment  for  that  of  the  deputy  commis- 
sioner nor  reweigh  the  evidence:  Lumber  Mutual 
'Casualty  hisurance  Company  v.  Locke,  deputy  com- 
missioner, 60  F.  (2d)  35  (CCA.  2,  1932)  ;  Steamship 
Terminal  Operating  Corp.  v.  Schwartz,  deputy  com- 
missioner, 140  F.  (2d)  7  (CCA.  2,  1944)  ;  Groom  v. 
Cardillo,  deputy  commissioyier,  119  F.  (2d)  697  (App. 
D.C  1941)  ;  Henderson,  deputy  commissioner  v.  Jones, 
110  F.  (2d)  952  (CCA.  5,  1940)  ;  Fidelity  and  Casu- 
alty Company  v.  Henderson,  deputy  commissioner, 
128  F.  (2d)  1019  (CCA.  5,  1942) ;  Southern  Steam- 
ship Co.  V.  Norton,  deputy  commissioner,  101  F.  (2d) 
825  (CCA.  3,  1939);  Luckenbach  Gulf  Stemnship 
Co.  V.  Henderson,  deputy  commissioner,  133  F.  (2d) 
305  (CCA.  5, 1943) ;  Henderson,  deputy  commissio7ier 
V.  Pate  Stevedoring  Co.,  134  F.  (2d)  440  (CCA.  5, 
1943) ;  Marshall,  deputy  commissioner  v.  Pletz,  317 
U.  S.  383  (1943)  ;  Nortoyi,  deputy  commissioner  v. 
Warner,  321  U.  S.  565  (1944). 
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(d)     Claimant  Sustained  "Injury"  Within  Meaning  of  Act. 

The  term  "injury"  is  defined  in  section  2  (2)  of  the 
Longshoremen's  Act  (33  U.S.C.A.  sec.  902  (2))  as 
follows : 

"The  term  'injury'  means  accidental  injury  or 
death  arising  out  of  and  in  the  course  of  employ- 
ment, and  such  occupational  disease  or  infection 
as  arises  naturally  out  of  such  employment  or  as 
naturally  or  unavoidably  results  from  such  acci- 
dental injury,  and  includes  an  injury  caused  by 
the  willful  act  of  a  third  person  directed  against 
an  employee  because  of  his  employment." 

The  Longshoremen's  Act  is  one  of  the  most  liberal 
compensation  laws  in  the  United  States  in  respect  to 
the  definition  of  the  term  "injury".  It  is  more  liberal 
in  this  respect  that  the  New  York  workmen's  compen- 
sation law  (prior  to  its  amendment)  upon  which  the 
Longshoremen's  Act  was  largely  modeled,  in  that  the 
tenn  "injury"  in  the  Longshoremen's  Act  includes 
"such  occupational  disease  or  infection  as  arises 
naturally  out  of  such  employment".  Todd  Dry  DockSf 
Inc.,  et  al.  v.  Marshall,  deputy  commissioner,  et  al., 
61  F.  (2d)  671  (CCA.  9,  1932).  In  the  present  case 
the  deputy  commissioner  found  in  effect  that  the  con- 
ditions which  claimant  encountered  in  the  course  of 
his  emplo^anent  caused  or  reactivated  the  condition  of 
tuberculosis.  Diseases,  whether  from  a  fresh  infection 
or  the  awakening  of  an  old  one,  resulting  from  con- 
ditions of  employment  are  considered  injuries  within 
the  meaning  of  the  law.  Lea  Mathetv  Shipping  Cor- 
poration, et  al.  V.  United  States  Employees'  Com- 
pensation Commission,  et  ah,  56  F.   (2d)   8(^0   (D.C 
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W.D.  Wash.  1930)  (bronchiestasis)  ;  Hoage,  deputy 
com  mis  si  07167%  et  at.  E)nployers'  Liability  Assnrcmce 
€orporatio7i,  Ltd.,  64  F.  (2d)  715  (App.  D.C.  1933), 
cert.  den.  54  S.  Ct.  54;  Hoage,  deputy  co7n77iissioner, 
et  al.  V.  Royal  I7idem7iity  Co.,  et  al.,  90  F.  (2d)  387 
(App.  D.C.  1937) ;  Bishop  v.  Co7ner  a7id  Pollock,  Inc., 
297  N.Y.S.  946,  251  App.  Div.  492  (1937)  (tubercu- 
losis) ;  Tiveten  v.  North  Dakota  Work7ne7i's  Compen- 
satio7i  Bureau,  69  N.  D.  369,  287  N.  W.  304  (1939) 
(pneumonia)  ;  A7idreason  v.  Utah  I7idust7^ial  Commis- 
sion, 98  Utah  551,  100  P.  (2d)  202  (1940)  (bacillus 
enteriditis) :  DeStefa7io  v.  Alpha  lAinch  Co.,  308 
Mass.  38,  30  N.  E.  (2d)  827  (1941)  (trichinosis); 
TJ7iio7i  Mi7mig  Co.  v.  Bla7ik  (not  reported  in  State 
reports),  28  A.  (2d)  568  (Md.  1943)  (t>T)hoid  fever)  ; 
Arqimi  v.  Industinal  Com7nission,  349  111.  220,  181 
N.  E.  613  (1932)  (epidemic  meningitis).  Even  the 
California  State  Courts  have  at  times  recognized  that 
the  term  ''injury"  may  include  disease.  In  the  case 
of  Casserly  v.  City  of  Oakland,  215  Cal.  600,  12  P. 
(2d)  425  (1932),  the  Court  said: 

"The  words  'injury'  and  'killed',  as  used  in 
the  charter,  and  similar  provisions  which  provide 
for  compensation  in  cases  of  this  character  are 
not  limited  in  their  interpretation  to  injuries 
caused  by  external  violence,  physical  force,  or  as 
a  result  of  accident  in  the  sense  that  the  words 
are  commonly  used  and  understood,  but  they  are 
given  a  much  broader  and  liberal  meaning.  So 
construed,  they  include  any  injury  or  disease  aris- 
ing out  of  and  in  the  course  of  employment, 
which  causes  incapacity  or  death.  The  word  'in- 
jury' has  reference  not  to  some  break  in  some 
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part  of  the  body  or  some  wound  thereon,  or  the 
like,  but  rather  to  consequences  or  disability  that 
result  therefrom.  Courts  are  practically  unani- 
mous in  holding  that  the  words  should  be  given 
a  broad  and  liberal  construction  in  order  that  the 
humane  purpose  of  the  enactment  may  be  real- 
ized. Such  legislation  should  be  applied  fairly 
and  broadly,  with  a  view  to  confer  the  benefits 
intended." 

In  the  case  of  Grain  Handling  Co.,  Inc.,  et  al.  v. 
McManigal,  et  al,  23  F.  Supp.  748  (D.C.  W.D.  N.Y. 
1938)  aff'd.  102  F.  (2d)  464,  cert.  den.  308  U.  S.  570, 
which  arose  under  the  Longshoremen's  Act  (the  same 
Act  involved  in  the  instant  case),  the  employee  sus- 
tained an  aggravation  of  a  preexisting  condition  of 
tuberculosis  from  the  inhalation  of  grain  dust.  From 
an  award  of  compensation  made  to  the  claimant,  the 
employer  appealed  to  the  United  States  District  Court 
and  from  the  decision  of  that  Court  affirming  the 
award,  to  the  United  States  Court  of  Appeals  for  the 
second  circuit.     The  court  stated: 

''The  undisputed  e^ddence  is  that  claimant  is 
suffering  from  pulmonary  tuberculosis.  The 
claimant  testified  to  physical  conditions  com- 
mencing in  June,  1934,  which  are  symptoms  of 
active  tuberculosis.  Three  physicians,  both  from 
physical  examinations  and  X-rays,  testified  to 
conditions  showing  a  probable  dormant  pulmo- 
nary tuberculosis  of  long  standing.  *  *  * 

"The  law  is  well  settled  that  the  word  'injury' 
as  used  in  the  statute  includes  any  aggravation  or 
activation  of  a  previous  condition,  providing  it 
can  be  said  that  such  aggravation  naturally  arose 
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out  of  the  employment.  Lea  Mathew  Shipping 
Corp.  V.  U.  S.  Employees'  Compensation  Com- 
mission, D.  C,  56  F.  2(i  860;  Hoage,  Comm'r  v. 
Employers'  Liability  Assur.  Corp.,  62  App.  D.  C. 
77,  64  F.  2d  715;  Southern  Shipping  Co.  v.  Law- 
son,  D.  C,  5  F.  Supp.  321. 
******* 

"Attention  has  been  called  to  several  cases  in 
the  federal  courts  in  which  awards  made  for  dis- 
abilities from  diseases  which  did  not  naturally 
arise  out  of  the  occupation  but  arose  during  the 
emplo}Tnent  were  sustained.  Types  of  these  are: 
Todd  Dry  Docks,  Inc.  v.  Marshall,  9  Cir.,  61  F. 
2d  671,  in  which  an  employee  on  shipboard  con- 
tracted meningitis  from  passengers  on  board; 
Hoage  V.  Royal  Indemnity  Co.,  67  App.  D.  C. 
142,  90  F.  2d  387,  391,  in  which  an  employee 
suffered  angina  pectora  caused  by  overwork; 
Hoage  V.  Employers'  Liability  Assur.  Corp., 
62  App.  D.  C.  77,^64  F.  2d  715,  in  which  ampu- 
tation of  leg  was  made  necessary  as  a  result  of 
exposure  to  intense  cold;  Commercial  Casualty 
Ins.  Co.  V.  Hoage,  64  App.  D.  C.  158,  75  F.  2d 
677,  in  which  disability  arose  from  heavY  work; 
Southern  Shipping  Co.  v.  Lawson,  D.  C.,  5  F. 
Supp.  321,  where  disability  resulted  from  a  rup- 
ture; and  Baltimore  &  O.  R.  Co.  v.  Clark,  Com'r, 
4  Cir.,  59  F.  2d  595,  599,  where  there  was  dis- 
ability from  heat  prostration.  Some  of  these 
awards  were  clearl}^  allowable  on  the  theory  of 
'accidental  injury.'  Todd  Dry  Docks,  Inc.  v. 
Marshall,  supra,  is  a  broad  interpretation  of  the 
statute.  It  was  there  held  that  infections  need 
not  be  'occupational'  provided  'disability'  arose 
naturally  out  of  the  employment." 
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In  the  case  of  Lockheed  Overseas  Corporation,  et 
al.  V.  PiUshury,  deputy  commissioner,  and  Robert  B. 
Strand,  52  F.  Supp.  997  (D.C.  S.D.  Cal.  1943),  it  was 
held  that  an  employee  who  became  disabled  by  the 
development  of  active  tuberculosis,  caused  or  exacer- 
bated into  activity  by  the  condition  of  his  employ- 
ment, w^as  entitled  to  compensation  mider  the  so- 
called  Defense  Bases  Act, — the  same  Act  as  was  ap- 
plied in  the  present  case. 

Appellants'  contention,  in  substance,  that  disability 
resulting  from  an  infection,  such  as  tuberculosis,  is  not 
compensable  under  the  Longshoremen's  Act  unless  the 
infection  is  peculiar  to  the  particular  occupation,  is 
not  supported  by  the  authorities  cited  in  the  above 
opinion,  particularly  the  case  of  Todd  Dry  Docks,  Inc. 
et  al.  V.  Marshall,  deputy  commissioner,  et  al.,  61  F. 
(2d)  671,  decided  by  this  Honorable  Court  on  Novem- 
ber 7,  1932.  In  that  case  the  employee  died  from 
spinal  meningitis  winch  the  deputy  commissioner 
found  had  been  contracted  while  the  employee  was 
working  on  board  a  vessel  where  there  were  several 
cases  of  that  disease.  With  reference  to  the  conten- 
tion of  the  employer  and  carrier,  this  Honorable  Court 
stated : 

''Their  contention  is  that  the  infection  must  be 
an  occupational  one;  that  is,  that  the  phrase  of 
the  section  (33  ITSCA  sec.  902,  subd.  (2)  dealing 
with  disease  should  be  construed  as  though  it 
read,  'and  such  occupational  diseases  or  [occu- 
pational] infection  as  arise  naturally  out  of  such 
employment.'  We  see  no  reason  for  thus  limiting 
the  plain  language  of  the  act,  nor  is  it  at  all  clear 


J 


11 


that  the  suggested  addition  of  the  qualifying  word 
*  occupational'  to  the  word  infection'  would  affect 
the  result.  Appellants  state,  'No  one  contends 
that  cerebrospinal  meningitis  is  an  occupational 
disease.'  This,  however,  does  not  meet  the  situa- 
tion at  all.  It  is  a  fundamental  canon  of  con- 
struction that  all  the  words  of  a  statute  should 
be  given  some  significance,  and  to  hold  that  'occu- 
pational disease'  and  'infection'  or  'occupational 
infection'  are  synonymous  would  in  effect  strike 
out  of  the  statute  the  words  'or  infection.'  It 
would  seem  clear  that  the  injury  which  resulted 
in  the  death  of  the  employee  was  either  an  'acci- 
dental' injury  as  defined  by  the  act,  or  an  infec- 
tion arising  naturally  out  of  the  emplojnnent. 

"The  Appellate  Court  of  Indiana,  in  dealing 
with  the  subject  of  disease  as  an  injury  by  acci- 
dent within  the  meaning  of  that  phrase  as  used  in 
the  Workmen's  Compensation  Laws,  in  the  case 
of  United  Paperboard  Co.  v.  Lewis,  65  Ind.  App. 
356,  117  N.  E.  276,  277,  said: 

"  'The  courts  have  also  differed  as  to  whether 
a  disease  following  an  employment  should  be  con- 
sidered an  injury  by  accident  within  the  meaning 
of  such  acts.  In  the  various  decisions  on  this 
subject  it  is  generally  recognized  that  diseases 
are  of  two  classes :  First,  the  so-called  industrial 
or  occupational  diseases,  which  are  the  natural 
and  reasonably  to  be  expected  results  of  a  work- 
man following  a  certain  occupation  for  a  con- 
siderable period  of  time;  second,  diseases  which 
are  the  result  of  some  unusual  condition  of  the 
employment.  The  first  class  is  illustrated  by  lead 
poisoning  and  the  second  by  pneumonia  following 
an  enforced  exposui'e.    As  a  rule  such  industrial 
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or  occupational  diseases  are  not  considered  as  in- 
juries by  accident  and  in  the  absence  of  special 
statutory  provision  compensation  is  not  allowed 
therefor.  On  the  other  hand,  it  is  generally  ac- 
cepted that  a  disease,  which  is  not  the  ordinary 
result  of  an  employee's  work,  reasonably  to  be 
anticipated  as  a  result  of  pursuing  the  same,  but 
contracted  as  a  direct  result  of  unusual  circum- 
stances connected  therewith,  is  to  be  considered 
an  injury  by  accident,  and  comes  within  the  pro- 
visions of  acts  providing  for  compensation  for  per- 
sonal injury  so  caused.' 

''If  we  accept  the  definitions  thus  suggested  by 
the  Appellate  Court  of  Indiana,  it  follows  that, 
if  the  'infection'  was  a  result  naturally  and  rea- 
sonably to  be  expected  from  the  decedent's  occu- 
pation, it  was  not  compensable  as  an  accidental 
injury,  but  it  would  follow  also  that  it  was  an 
'  occupational  infection '.  On  the  other  hand,  if  we 
assume  it  was  not  reasonably  and  naturally  to  be 
expected,  the  disease,  thus  resulting  from  'unusual 
circumstances',  would  be  an  'accidental'  injury 
within  the  meaning  of  that  term  as  defined  by  the 
Appellate  Court  of  Indiana  in  the  excerpt  above 
quoted.  We  do  not,  however,  wish  to  be  mider- 
stood  as  imj)lying  our  acceptance  of  appellants' 
contention  that  the  statute  limits  compensable  in- 
fection to  'occupational  infection',  except  to  the 
extent  that  such  limitation  is  contained  in  the 
qualifying  words  of  the  statute,  'infection  as 
arises  naturally  out  of  such  employment'.  We  are 
satisfied  that  the  death  of  the  employee  in  the 
case  at  bar  resulted  from  an  infection  arising 
naturally  out  of  such  employment,  and  that  Con- 
gress employed  the  phrase  under  discussion  to  set 
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at  rest  the  question  ivMch  had  been  considered  hy 
the  courts  as  to  whether  or  not  such  an  infection 
was  the  result  of  an  accident  or  tvas  an  accidental 
i7ijury  compensable  under  the  tvorhmen's  compen- 
sation laivs.  Arquin  v.  Industrial  Comm.,  349  111. 
220,  181  N.  E.  613,  decided  June  24,  1932,  where 
a  hospital  interne  contracted  meningitis.  See,  also, 
our  decision  in  Sullivan  Mining  Co.  v.  Aschen- 
bach,  33  F.  (2d)  1,  applying  the  AVorkmen's  Com- 
pensation Law  of  Idaho  to  a  case  of  a  painter 
poisoned  by  carbon  disulphide  fmnes  from  a 
paint  thinner.  See,  also.  Industrial  Comm.  v. 
Roth,  98  Ohio  St.  34,  120  N.  E.  172,  6  A.  L.  R. 
1463,  to  the  same  effect  as  to  fumes  arising  from 
respects  under  consideration  differs  from  the  New 
York  Compensation  Law  (Consol.  Laws,  c.  67), 
from  which,  in  the  main,  our  Longshoremen's  and 
Harbor  Workers'  Act  is  taken."  (Emphasis  sup- 
plied.) 

^ '  The  question  is  not  concluded  by  the  decisions 
of  the  New  York  courts,  because  the  statute  in  the 
hot  paint. 

Compare  Aetna  Life  Insurance  Company  v.  Portland 
Gas  &  Coke  Co.,  229  F.  552,  553,  L.R.A.  1916D,  1027, 
where  this  Honorable  Court  held  that  the  contracting 
of  typhoid  fever  from  drinking  water  furnished  by 
the  employer  was  a  bodily  injury  accidentally  suffered. 
Compare  also  Dayisky  v.  Cardillo,  deputy  Commis- 
sioner, 40  F.  Supp.  336  (D.C.  1941),  involving  a  claim 
for  tuberculosis  under  the  Longshoremen's  Act  as 
applied  to  employment  in  the  District  of  Columbia. 
See,  also,  the  following  cases  in  which  tuberculosis 
resulting  from  the  conditions  of  employment  was  con- 
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sidered  a  compensable  iiijiuy:  Yearich  v.  Roosevelt 
Hospital,  et  al,  37  N.Y.S.  (2d)  149  (1942) ;  Dixie  Ice 
Cream  Co.  v.  Ingels,  et  at.,  291  Ky.  39,  163  S.  W.  (2d) 
20  (1942) ;  Mihvankee  County  v.  Industrial  Commis- 
sion, 272  N.  W.  46  (Wise.  1937). 

Appellants  refer  to  Campbell,  Workmen's  Compen- 
sation, Volmne  I,  paragraph  350,  in  support  of  their 
contention  that  the  infection  must  be  peculiar  to  the 
occupation  engaged  in  by  the  employee  to  be  com- 
pensable. The  conditions  referred  to  at  that  place 
obviously  are  occupational  diseases  (not  infections), 
such  as  lead  poisoning,  silicosis,  glass  blower's  arm; 
occupational  neuritis,  etc.  Campbell  apparently  recog- 
nizes the  distinction  for  he  earlier  (par.  331,  et  seq.) 
devotes  considerable  space  to  so-called  "infectious 
diseases",  and  in  connection  with  them  he  does  not 
state  that  an  infectious  disease  must  be  peculiar  to  the 
particular  occupation,  and  he  cites  the  Todd  Dry 
Docks  case,  supra,  as  authority  that  disability  re- 
sulting from  an  infectious  disease  constitutes  a  com- 
pensable injury. 

Appellants  cite  several  decisions  in  the  California 
State  courts  construing  the  California  w^orkmen's  com_ 
pensation  law,  which  are  stated  as  supporting  their 
contention  "that  there  must  be  a  special  exposure  to 
the  disease.  In  other  words,  the  incidence  of  the 
disease  must  be  greater  among  men  engaged  in  the 
particular  occupation  than  among  the  people  in  gen- 
eral in  the  commonalty  in  which  the  labor  is  per- 
formed." 
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It  is  submitted,  first,  that  the  definition  of  *' injury" 
in  the  Longshoremen's  Act  is  not  the  same  as  in  the 
California  statute;  the  definition  of  ''injury"  in  the 
compensation  law  of  California  does  not  include  "in- 
fections" as  the  Longshoremen's  Act  does;  second, 
even  though  the  provisions  of  the  two  statutes  were 
similar,  the  decisions  of  the  State  jurisdiction  under 
the  State  Act  would  not  be  controlling  upon  the  Fed- 
eral courts  in  the  construction  of  the  Federal  statute; 
tliird,  insofar  as  the  decisions  construing  the  Califor- 
nia law  hold  that  a  risk  resulting  in  injury  to  be  com- 
pensable must  constitute  a  special  exposure,  that  is, 
one  which  is  greater  than  that  to  which  the  general 
public  is  exposed,  they  are  contrary  to  the  w^eight  of 
authority.     This  is  the  old  "commonalty  doctrine." 

In  the  early  administration  of  compensation  laws 
some  of  the  states  adopted  wiiat  was  then  referred 
to  as  the  "commonalty  doctrine."  Under  such  doc- 
trine it  was  deemed  necessary  to  show  that  the  em- 
ployee was  subject  to  a  greater  risk  or  hazard  than 
that  to  which  the  public  in  general  was  subjected. 
This  doctrine  led  to  so  many  injustices  that  it  has 
been  repudiated  wherever  critical  judicial  inquiry  into 
all  of  its  aspects  has  been  made.  Such  doctrine  has 
not  been  adopted  in  decisions  arising  under  the  Long- 
shoremen's Act.  The  doctrine  was  specifically  re- 
jected by  the  United  States  Circuit  Court  of  Appeals 
for  the  fourth  circuit  in  the  leading  case  of  Baltimore 
and  Ohio  R.  R.  Co.  v.  Clarke,  deputy  commissioner, 
59  F.  (2d)  595,  and  under  the  same  Act  which  is  be- 
fore this  Court.    In  that  case  the  Court  said: 
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"And  we  think  it  equally  clear  that  heat  pros- 
tration resulting  from  the  conditions  of  employ- 
ment, as  was  found  by  the  deputy  commissioner 
in  this  case,  is  compensable  under  the  statute 
without  reference  to  whether  there  was  any 
unusual  or  extraordinary  condition  in  the  employ- 
ment not  naturally  and  ordinarily  incident 
thereto.  The  statute  provides  that  'the  term  'in- 
jury" means  accidental  injury  or  death  arising 
out  of  and  in  the  course  of  emp]o>Tnent.'  33  USCA 
sec.  902.  It  says  nothing  about  tmusual  or  ex- 
traordinary conditions ;  and  there  is  no  reasonable 
basis  for  reading  such  words  into  the  statute. 
A  workman  who  sustains  heat  prostration  as  the 
result  of  the  working  conditions  under  which  he 
labors,  has  sustained  an  injury  'arising  out  of 
and  in  the  course  of  his  employment';  and  the 
fact  that  other  workmen  may  not  have  been  af- 
fected or  that  he  may  have  been  rendered  more 
readil}^  susceptible  to  injury  than  they  were  by 
reason  of  his  physical  condition  cannot  affect  the 
matter."     (Emphasis  supplied.) 

Such  doctrine  was  also  specifically  rejected  by  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia  in  'New  Amsterdam  Casualty  Co.  v.  Hoage, 
deputy  commissioner,  62  F.  (2d)  468,  which  arose 
under  the  Longshoremen's  Act  as  applied  in  the  Dis- 
trict of  Columbia, — the  same  Act  as  is  before  this 
Court.     The  Court  in  that  case  said  that: 

''In  the  early  administration  of  compensation 
laws,  the  rule  was  often  adopted  that  injuries 
occurring  upon  the  public  highways  due  to  traf- 
fic hazards  did  not  'arise  out  of  the  workmen's 
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employment.  This  rule  was  founded  upon  the 
theory  that  such  hazards  are  common  to  the  com- 
mimity  at  large  and  are  not  incident  to  particular 
employments,  and  it  was  held  that  the  compensa- 
tion acts  were  not  designed  to  exempt  the  em- 
ployee from  such  risk.  This  doctrine,  however, 
has  since  been  abandoned.''  (Emphasis  supplied.) 

In  the  case  of  Aetna  Life  Insurance  Co.  v.  Hoage, 
deputy  commissioner,  63  F.  (2d)  818,  the  appellant 
attempted  to  invoke  the  old  "commonalty  doctrine" 
in  heat  stroke  cases,  arguing  that  the  employee  in 
that  case  was  not  subject  to  any  greater  heat  than 
was  common  t,o  the  community  in  general.  In  the 
Aetna  Life  Insurance  Company  case  the  court  defi- 
nitely reaffirmed  the  position  previously  taken  in  the 
New  Amsterdam  Casualty  Company  case,  supra,  by 
holding  that: 

"Although  the  risk  may  be  common  to  all  who 

are  exposed  to  the  sun's  rays  on  a  hot  day,  the 

question  is  whether  the  employment  exposes  the 

employee  to  the  risk.''  (Emphasis  supplied.) 

Cf.    Hartford   Accident    &   Indemnity   Co.    v. 

Cardillo,  deputy  commissioner,  112  F.    (2d) 

11  (1940)  cert.  den.  310  U.  S.  649. 

In  Matter  of  Katz  v.  Kadans  d;  Co.,  232  N.Y.  420, 
134  N.  E.  330,  the  court  said: 

"But  the  fact  that  the  risk  is  one  to  which 
every  one  on  the  street  is  exposed,  does  not  itself 
defeat  compensation.  Members  of  the  public  may 
face  the  same  risk  every  day.  The  question  is 
tvhether  the   eynployment  exposed  the  workmen 
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to  the  risks  by  sending  him  onto  the  street,  com- 
mon though  such  risks  were  to  all  on  the  street.' ' 
(Emphasis  supplied.) 
Cf.  Lepoiv  V.  Lepow  Knitting  Mills,  288  N.  Y. 
377,  43  N.  E.    (2d)   450   (1942)  ;  Stihvell  v. 
Aberdeen-Spring  field  Canal  Co.,  61  Ida.  357, 
102  P.   (2d)  296  (1940) ;  Burroughs  Adding 
Machine  Co.  v.  Dehn,  110  Ind.  App.  493,  39 
N.  E.  (2d)  499  (1942). 

In  Burroughs  Adding  Machine  Co.  v.  Dehn,  supra, 
110  Ind.  A])p.  483,  39  N.  E.  (2d)  499,  the  court  said: 
'^Many  of  the  limitations  upon  the  granting 
of  compensation  imder  the  Act  are  judicial  in- 
ventions wholly  unjustified  by  the  language  of 
the  Act  or  the  humane  purposes  of  the  legisla- 
tion in  enacting  it.  There  is  nothing  in  the  lan- 
guage of  the  Act  that  requires  an  employee's  in- 
jury by  accident  to  arise  out  of  the  nature  of  the 
employment,  nor  is  there  anything  in  the  lan- 
guage of  the  Act  that  requires  the  risk  to  which 
the  employee  is  subjected  to  be  different  from  the 
risk  to  which  the  general  public  in  the  community 
is  subjected.  These  limitations  to  the  gi'anting 
of  compensation  are  but  judicial  accretions  to  the 
language  of  the  Act." 

Appellants  have  devoted  four  pages  of  their  brief 
to  quote  from  the  case  of  Hartford  Accident  <£•  In- 
demnity Company  v.  Industrial  Accident  Commission, 
140  Cal.  App.  432,  35  P.  (2d)  366.  In  view  of  the 
importance  which  they  apparently  attach  to  this  de- 
cision we  believe  it  advisable  to  comment  upon  it  more 
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particularly.  In  addition  to  the  iinappropriateness 
of  decisions  under  the  California  workmen's  compen- 
sation law  due  to  the  fact  that  said  law  does  not  cover 
''infections"  as  does  the  Longshoremen's  Act,  there 
are  several  material  differences  between  that  case  and 
the  instant  case,  as  a  reference  to  the  part  quoted  by 
appellants  will  show.  In  that  case  the  employee  based 
his  claim  for  compensation  for  tuberculosis  upon  ex- 
posure during  eight  hours  of  daily  work  as  shipping 
clerk  to  extremes  of  heat  and  cold,  smoke,  ammonia 
gas  and  inclement  weather.  The  remainder  of  the 
day,  16  hours,  he  spent  away  from  the  place  of  em- 
ployment. He  offered  no  proof  of  possible  contact 
with  the  germ  upon  the  job.  He  offered  no  medical 
evidence  of  casual  relationship  between  his  employ- 
ment and  the  condition;  on  the  other  hand,  two 
physicians  for  the  employer  and  carrier  testified  that 
in  their  opinion  there  was  no  such  relationship.  Under 
these  circumstances,  the  Court,  after  reciting  the 
above  facts,  stated: 

u*  *  *  whenever  the  subject  imder  considera- 
tion is  one  within  the  knowledge  of  experts,  only, 
and  is  not  within  the  common  knowledge  of  lay- 
men, the  expert  evidence  is  conclusive  upon  the 
question  in  issue.  It  follows  that  in  such  cases 
neither  the  Court  nor  the  jury  can  disregard 
such  evidence  of  experts,  but  on  the  other  hand 
they  are  bound  by  such  evidence  even  if  it  is 
contradicted  by  nonexpert  witnesses.  *  *  *  Tes- 
timony of  probative  value  sufficient  to  support 
applicant's  claim  is  entirely  lacking.  No  expert 
witness  has  expressed  an  opinion  that  it  is  even 
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reasonably  x^^'obable  that  the  condition  of  appli- 
cant was  due  to  his  emj^loyment,  and  an  award 
may  not  be  predicated  upon  a  possibility  which 
is  'merely  surmise  and  conjecture.'  " 

In  the  instant  case,  the  evidence  showed  that  the 
employee  worked  16  to  18  hours  a  day  and  there  was 
also  evidence  of  likely  sources  of  infection,  in  fellow 
employees  with  whom  he  came  in  contact  and  with 
the  natives.  Where  an  employee  is  sent  by  his  em- 
ployer to  foreign  lands,  and  particularly  where,  as 
here,  the  employer  practically  was  in  control  of  the 
employee's  entire  day,  and  provided  the  barracks  in 
which  the  employee  lived  and  slept,  he  is  not  required 
to  show  that  he  came  in  contact  with  the  germ  which 
produced  the  disease,  during  actual  working  hours. 
Lepow  V.  Lepow  Knitting  Mills,  supra,  288  N.  Y. 
377,  43  N.  E.  (2d)  450  (1942).  Cf.  Arquin  v.  Indus- 
trial Commission,  supra,  349  111.  220,  181  N.  E.  613 
(1932.)  Even  the  California  State  courts  concede 
that,  where  an  employee  is  sent  by  his  employer  to 
foreign  lands  and  there  contracts  a  contagious  or  in- 
fectious disease,  which  is  prevalent,  he  is  not  required 
to  show  that  the  germ  entered  his  system  during  work- 
ing hours.  See  Fidelity  (jc  Casualty  Co.  of  New  York 
V.  Industrial  Accident  Commission  of  California,  84 
Cal.  App.  506,  258  P.  698  (1927.)  Assuming  ar- 
guendo, that  the  conditions  of  claimant's  employment 
had  been  such  that  at  the  end  of  his  day's  work,  claim- 
ant had  gone  to  his  own  home  and  not  to  a  barracks 
])rovided  by  his  employer  as  part  of  the  employment 
agreement  and  had  contracted  a  disease  under  such 
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circiunstances,  it  would  not  have  been  necessary  for 
him  to  prove  with  absolute  certainty  that  he  contracted 
the  disease  during  working  hours.  A  higher  or 
greater  degree  of  proof  is  not  nor  should  be  required 
in  compensation  cases.  In  the  case  of  City  and 
Coimty  of  San  Francisco  v.  Industrial  Accident  Com- 
mission, 183  Cal.  273,  191  P.  26,  where  a  hospital 
steward  contracted  influenza  during  the  epidemic  of 
1918  and  it  was  not  proven  with  certainty  w^hether 
he  contracted  it  at  the  hospital  where  he  was  em- 
ployed or  at  his  home  or  elsewhere,  the  Court  after 
calling  attention  to  evidence  from  which  it  could  be 
found  that  it  was  more  probable  that  he  contracted 
the  disease  at  the  hospital  said: 

^'It,  of  course,  cannot  be  said  that  from  these 
facts  it  is  certain  that  Slattery  contracted  his 
sickness  because  of  his  emplojTnent.  But  cer- 
tainty is  not  required.  It  is  not  even  required 
that  the  award  be,  in  our  judgment  in  accord 
with  the  preponderance  of  the  evidence,  in  order 
that  we  be  not  at  liberty  to  annul  it.  We  cannot 
disturb  the  award  unless  we  can  say  that  a  reason- 
able man  could  not  reach  the  conclusion  which 
the  Commission  did.  This  we  cannot  say  in  the 
present   case.'' 

This  quotation  was  repeated  and  approved  in  Pa- 
cific Employers  Insurayice  Company  v.  Industrial  Ac- 
cident Commission,  19  Cal.  (2d)  622,  122  P.  (2d)  570. 
Compare  BeStefano  v.  Alpha  Lunch  Company  of  Bos- 
ton, supra,  308  Mass.  38,  30  N.  E.  827  (1941)  where 
the  employee  contracted  trichinosis  from  meals  eaten 
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outside  of  working  hours,  but  as  part  of  the  employ- 
ment agreement  and  therefore  incidental  to  the  em- 
ployment. The  Act  does  not  provide  for  compensa- 
tion for  injuries  which  arise  out  of  and  in  the  course 
of  the  ''work"  but  which  arise  out  of  and  in  the 
course  of  the  ''employment."  Though  the  claimant 
ceased  work  at  the  end  of  each  day,  he  did  not  termi- 
nate his  employment.  Lamm  v.  Silver  Falls  Lumber 
Co.,  (not  reported  in  State  reports),  286  P.  527  (Or. 
1930.)  His  contact  with  the  natives,  both  in  connec- 
tion with  the  work  and  otherwise,  his  daily  trips  to  the 
hospital  in  connection  with  his  work  as  steward,  his 
contact  with  his  fellow  employees  on  the  boat  en 
route  to  the  Samoan  Island  and  after  arrival,  both  at 
work  and  in  the  barracks,  were  all  risks  which  he 
encountered  because  of  his  employment,  not  merely 
during  the  employment.  Hartford  Accident  and  In- 
demnity Co.  V.  Cardillo,  deputy  commissioner,  112  F. 
(2d)  11,  14  (App.  D.  C.  1940.)  The  "bunk  house" 
rule  is  as  applicable  in  this  case  as  in  case  of  injury 
on  the  premises. 

Appellants  state,  in  effect,  that  exhaustion  and  over- 
work were  not  peculiar  to  claimant's  employment; 
that  they  are  incidents  of  all  occupations  in  which 
physical  work  or  long  hours  or  both  are  demanded  of 
the  employees,  and  presumably,  that  any  disability 
resulting  from  such  exhaustion  or  overwork  is  not 
compensable.  No  authorities  are  cited  by  appellants 
in  support  of  their  statement.  There  is,  however, 
authority  decidedly  to   the  contrary  and  under  the 
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same  Act  which  was  applied  in  the  present  case:  see 
Hoage,  deputy  C ommissioyier  v.  Royal  Indemnity 
Company,  90  F.  (2d)  387  (App.  D.  C.  1937.) 


II. 

AN  ALTERNATIVE  EVIDENTTARY  FINDING,  EITHER  ALTER- 
NATIVE OF  WHICH  WILL  SUPPORT  AN  ULTIMATE  FIND- 
ING, IS  PROPER. 

Appellants  contend  that  because  the  deputy  com- 
missioner found  that  claimant  either  contracted  a  new 
infection  or  reactivated  an  old  one,  the  finding  was 
objectionable  and  for  that  reason  the  case  should  be 
remanded  to  the  deputy  commissioner  to  make  an 
election  between  the  alternatives.  Where  either  al- 
ternative would  support  an  award  it  is  not  necessary 
to  make  an  election,  and  the  finding  may  be  stated  in 
the  alternative.  Zionek  v.  Glen  Alden  Coal  Co.,  105 
Pa.  Super.  189,  160  A.  154  (1932)  ;  California  Ship- 
building Corporation  v.  Industrial  Accident  Commis- 
sion, (not  reported  in  State  reports),  149  P.  (2d)  432 
(Cal.  1944.)  It  is  only  where  one  of  the  alternative 
findings  would  not  support  an  award,  that  such  alter- 
native finding  is  insufficient.  Of  such  character  was 
the  case  of  Gree^iherg  v.  Greenherg,  193  App.  Div.  574, 
cited  by  appellants. 

In  the  instant  case,  either  finding  would  support 
the  award  and  therefore  an  election  is  not  required. 
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CONCLUSION. 

In  the  concluding  paragraphs  of  appellants'  brief 
sympathy  is  expressed  for  claimant  in  his  "unfor- 
tunate condition."  It  is  believed  that  the  more  mod- 
ern conception  of  duty  to  an  employee  who  becomes 
disabled  in  and  by  reason  of  his  employment  is  to  go 
beyond  a  mere  expression  of  sympathy.  He  should 
be  taken  care  of  until  his  disability  is  terminated  and 
he  is  able  to  return  to  emplojnnent,  and  that  is  what 
the  Act  was  intended  to  accomplish. 

The  deputy  commissioner  has  found  from  the  evi- 
dence that  claimant's  disability  is  causally  related  to 
his  employment.  It  is  respectfully  submitted  that  the 
order  and  judgment  of  the  court  below  dismissing  the 
complaint  was  proper  and  should  be  affirmed. 

Dated,  San  Francisco, 
March  16, 1945. 

Franiv  J.  Hennessy, 

United  States  Attorney. 

James  T.  Davis, 

Assistant  United  States  Attorney. 

Proctors  for  Appellee  Pillshury. 
Ward  E.  Boote, 

Chief  Counsel, 

United  States  Employees'  Compensation  Commission, 

Herbert  P.  Miller, 

Assistant  Chief  Counsel, 

Of  Counsel. 
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APPELLANTS'  REPLY  BRIEF. 


L 
Reply  to  Appellee's  Point  I. 

(a)   General  Principles. 

Nothing  is  further  from  the  minds  of  appellants  than 
to  dispute  the  statement  of  "General  Principles"  which  the 
appellee  sets  out  under  Point  I  (a)  of  his  argument.  The 
principle  that  administrative  action  is  presumed  to  be  cor- 
rect and  that  administrative  findings  of  fact  will  not  be 
disturbed  if  they  are  supported  by  evidence  is  too  well 
entrenched  to  be  made  the  basis  of  this  appeal.  The 
claim  advanced  simply   is  that  in  spite  of  the  presump- 
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tions  that  are  applied  by  reviewing  courts  in  connection 
with  appeals  from  administrative  action,  the  necessary 
minimmn  of  evidence  has  not  been  adduced  in  this  case. 

Appellee  will  concede  as  readily  as  we  are  willing  to 
concede  his  statement  of  general  principles  that  findings 
of  fact  which  are  not  supported  by  evidence  or  awards 
which  are  not  supported  by  the  findings  of  fact  must  be 
set  aside  in  the  event  of  a  review. 

(b)    The  Material  Findings  of  Fact. 

We,  of  course,  admit  that  the  applicant  suffers  from 
tuberculosis;  we  admit  the  description  of  the  conditions 
under  which  the  applicant  had  to  work,  and  we  also  con- 
cede that  they  were  strenuous  and  trying.  But  are  these 
facts  sufficient  evidence  that  the  employment  of  the  appli- 
cant was  the  cause  of  his  disability  and  that  the  disease  or 
infection  arose  "naturally  out  of  such  employment"? 

The  applicant's  testimony  with  respect  to  possible  ex- 
posure to,  or  contact  with,  tuberculosis  is  based  entirely 
on  surmise.  Could  it  be  said  that  the  fact  that  one  of 
applicant's  co-employees  is  ''now"  (at  the  time  of  the 
hearing)  in  a  tuberculosis  hospital  possibly  be  dignified 
with  any  other  label  than  conjecture  as  far  as  the  source 
of  applicant's  disability  is  concerned,  even  if  that  other 
employee  came  in  contact  with  the  applicant  on  the  boat 
that  transported  both  of  them  to  Samoa,  or  even  if  the 
other  individual  drove  a  truck,  and  even  though  the  other 
individual  came  in  contact  with  the  applicant  in  the  mess 
hall  or  on  casual  visits? 

Can  it  be  said  to  be  more  than  conjecture  and  surmise 
that  "tuberculosis  among  the  natives  might  be  common"; 
or  that  there  is  another  employee  whose  condition  "claim- 


ant  understood  was  diagnosed  as  tuberculosis,"  even" 
though  applicant  came  in  contact  with  him  in  the  mess 
hall  or  in  the  cabin? 

Is  it  more  than  conjecture  or  surmise  to  say  that 
"claimant  heard  that  several  others  broke  down"? 

A  reference  to  page  8  of  appellee's  brief,  in  which  we 
may  safely  assume  he  puts  his  best  foot  forward  as  far  as 
the  evidence  is  concerned,  will  not  reveal  any  better  or  ad- 
ditional statements  than  those  reproduced  here.  This  is 
indeed  a  shaky  premise  for  appellee's  conclusion  as  to  the 
origin  of  applicant's  tuberculosis. 

The  same  observation  can  be  made  with  respect  to  the 
medical  testimony  found  on  page  9  of  appellee's  brief.  It 
is  even  more  vague  than  that  of  the  applicant.  It  is  in- 
deed so  vague  that  under  subdivision  (c)  of  Point  I  of  his 
brief  the  Deputy  Commissioner  states  that  he  does  not 
feel  himself  bound  by  the  opinion  of  any  medical  examiner 
and  that  he  may  form  his  own  impression  with  respect  to 
the  medical  evidence. 

(c)    Appellee's  Power  to  Judge  Medical  Que.stions 
Is  Not  Arbitrary. 

Now,  it  is,  of  course,  true  that  a  Commissioner  who  sees 
a  disabled  limb  may  form  his  own  impression  as  to  the 
degree  of  permanent  impairment  (such  being  the  case  in 
Joyce  V.  U.  S.  Deputy  Commissioner,  33  Fed.  (2d)  218 
(D.  C.  Me.,  1929));  or  that  the  Deputy  Commissioner 
may,  where  the  fact  of  fracture  is  undisputed,  decide  that 
it  was  the  fracture  which  produced  the  resultant  disability 
of  the  applicant  to  perform  useful  work  (as  was  the  case 
in  Jarka  Corp.  v.  Norton,  56  Fed.  (2d)  287  (D.  C.  Penn., 
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1930) ) ;  or  that  he  may  choose  between  conflicting  medical 
theories  of  disability  (as  was  the  case  in  Kranski  v.  Atl. 
Coast  Shipping)  ;  or  that  he  may  determine  that  a  man  is 
totally  disabled  from  following  the  duties  of  a  longshore- 
man or  any  like  occupation,  although  there  was  medical 
testimony  to  the  effect  that  the  applicant  could  pursue  a 
vocation  requiring  not  much  lifting  or  walking  (Zurich 
General  Accident  &  Liability  Ins.  Co.  v.  Marshall,  42  Fed. 
(2d)  1010  (D.  C.  Wash.,  1930));  but  these  examples 
just  about  exhaust  the  field  in  which  the  Deputy  Com- 
missioner can  supplant,  by  his  own  impressions,  the  medical 
testimony  offered.  It  is  a  far  different  claim  which  ap- 
pellee makes  here.  He  claims  to  have  the  right  in  the 
absence  of  any  competent  medical  testimony  to  say  by 
looking  at  a  tnan  how  or  in  what  manner  or  under 

WHAT  CIRCUMSTANCES  AND  CONDITIONS  ACTIVE  TUBER- 
CULOSIS   WAS   CONTRACTED. 

It  is  conceded  that  evidence  of  causal  relationship  need 
not  be  positive  and  unequivocal,  but  on  the  other  hand,  it 
must  not  rest  on  conjecture  and  speculation. 

(d)    What  Is  Meant  by  ''Injury"  Under  the  Act? 

The  claim  is  too  readily  made  that  since  the  statute  has 
to  be  liberally  construed,  the  Deputy  Commissioner's  ac- 
tion should.be  free  from  scrutiny.  His  liberaHty  should 
be  as  broad  as  the  purpose  of  the  statute,  but  no  broader. 
Neither  sympathy  nor  unusual  circumstances  can  justify  a 
conversion  of  the  act  which  requires  that  the  disease  or 
infection  arise  naturally  out  of  the  employment  into  a 
statute  which  says  that  whenever  a  man  gets  sick  while 
he  is  on  a  job,  he  is  entitled  to  an  award  under  the  Long- 
shoremen's Compensation  Act.     It  has  been  held,  as  ap- 


pellee  aptly  points  out,  that  the  Longshoremen's  Compen- 
sation Act  includes  "such  occupational  disease  or  infection 
as  arises  naturally  out  of  such  employment,"  but  where  is 
the  evidence  in  this  case  on  which  the  Deputy  Commis- 
sioner could  conclude  that  tuberculosis  arises  naturally  out 
of  driving  a  truck  on  the  Island  of  Samoa,  or  working 
in  a  mess  hall,  or  going  once  a  week  into  an  infirmary 
where  measles  are  treated? 

The  examples  which  appellee  cites  under  subheading  (d) 
of  his  Point  I  do  not  support  his  claim  and  are  readily 
seen  to  be  different.  Where  it  is  an  established  fact  that 
on  a  ship  several  cases  of  spinal  meningitis  had  occurred 
and  that  the  patients  suffering  from  that  disease  were 
on  the  ship  when  the  employee  went  on  board,  the  causal 
connection  between  the  employee's  contracting  spinal 
meningitis  and  the  existence  of  the  disease  on  the  ship  is 
easily  seen  and  quite  different  from  the  surmises  pre- 
viously referred  to  from  which  the  Deputy  Commissioner 
is  supposed  to  have  derived  a  causal  connection  in  the  case 
at  bar.  It  is  likewise  natural  to  expect  that  a  man  who 
is  continually  required  to  inhale  copper  ore  dust  may  con- 
tract bronchiectosis ;  or  that  a  man  continually  exposed  to 
the  cooling  rooms  of  an  ice  cream  factory  might  by  reason 
thereof  contract  thrombo-angitis  obHterans;  or  that  a  man 
who  is  compelled  to  over-exert  himself  over  a  long  period 
of  time  might  suffer  a  nervous  breakdown.  (These  are 
samples  of  appellee's  authorities.)  But  it  does  not  fol- 
low that  in  the  absence  of  medical  evidence  the  Commis- 
sioner should  have  the  power  to  find  that  a  sojourn  of  less 
than  a  year  on  the  Island  of  Samoa  under  tropical  condi- 
tions is  a  natural  circumstance  from  which  tuberculosis 
results. 


We  have  purposely  analyzed  only  a  few  of  the  cases  on 
pages  12  and  13  of  appellee's  brief.  The  rest  of  them 
will  easily  be  seen  to  fall  into  the  same  pattern. 

The  case  of  Grain  Handling  Co.,  Inc.  v.  McManigal 
has  already  been  discussed  in  our  opening  brief  and  its 
plain  difference  from  the  case  at  bar  has  been  there 
pointed  out. 

On  page  16,  we  are  referred  to  the  case  of  Lockheed 
Overseas  Corp.  v.  Pillsbiiry,  52  F.  Supp.  997  (D.C.S.P.  D. 
Cal.,  1943).  The  analogy  between  the  case  at  bar  and 
that  case  consists  solely  in  the  fact  that  the  Defense  Bases 
Act  is  involved  in  both,  and  that  the  illness  involved  in 
both  is  tuberculosis,  but  at  that  point  the  analogy  ceases. 
To  establish  that  very  plainly  we  shall  quote  from  the 
District  Court's  statement  of  facts  in  the  Lockheed  case, 
which  is  as  follows : 

''*  *  *  Defendant  Strand  on  or  about  May  19, 
1942,  after  a  pre-employment  X-ray  examination  by 
complainant  Lockheed  which  showed  healed  pulmon- 
ary pathology  or  quiescent  pulmonary  tuberculosis, 
was  employed  by  complainant  Lockheed  Overseas 
Corporation  (hereinafter  called  Lockheed).  Defend- 
ant Strand  had  been  working  continuously  for  Lock- 
heed Corporation  since  January,  1941,  as  a  gee  man 
in  tooling.  He  had  passed  his  physical  examination 
for  entrance  into  the  Navy  just  before  his  pre-employ- 
ment X-ray  examination  by  Lockheed.  Strand  was 
thereafter  sent  outside  of  the  continental  United 
States  by  Lockheed  to  work  at  a  military  base  situ- 
ated near  Great  Britain.  While  en  route  to  said  base 
he  sustained  a  heavy  cold  aboard  ship,  which  was 
caused  and  aggravated  by  crowded  conditions  aboard 
the  vessel  and  the  prevalence  of  respiratory  infections 
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among  the  men  rooming  in  such  crowded  quarters  of 
the  ship  with  Strand.  Thereafter,  in  England,  de- 
fendant Strand's  cold  became  worse,  due  to  chano-es 
in  climate  to  which  Strand  was  not  accustomed,  and 
inability  of  defendant's  physicians  at  the  base  to  make 
proper  examination  within  reasonable  time  because 
of  nonarrival  of  necessary  equipment,  and  after  ar- 
riving at  a  permanent  military  base  where  defendant 
worked  digging  ditches,  carrying  bags  of  cement  in 
erecting  pre-fabricated  steel  for  houses;  after  about 
a  week  of  this  hard  work  he  began  to  have  pains 
about  the  chest  and  a  feeling  of  fatigue.  Subsequent 
examinations  abroad  by  a  physician  employed  by 
Strand  revealed  the  presence  of  active  pulmonary  tu- 
berculosis. This  condition  was  subsequently  con- 
firmed by  physical  examinations  of  Strand  upon  his 
return  to  the  United  States,  where  he  was  returned 
by  Lockheed  upon  his  becoming  disabled  in  Lock- 
heed's employ  overseas."    (Italics  ours.) 

It  would  seem  that  no  further  discussion  is  required  to 
distinguish  the  two  cases. 

Under  the  same  subheading  (d)  of  his  brief,  appellee 
contends  that  the  California  cases  cited  in  support  of  ap- 
pellant's position  are  not  applicable  because  the  Long- 
shoremen's Act,  so  it  is  claimed,  does  not  adhere  to  the 
"old"  commonalty  doctrine.  It  is  to  be  inferred  from 
the  use  of  the  adjective  "old"  that  modern  or  progressive 
jurisprudence  would  require  the  abandonment  thereof,  in 
that  it  is  not  sufficiently  liberal  toward  employees?  No- 
body would  accuse  the  California  Supreme  Court  of  il- 
liberality  toward  employees,  and  it  would  indeed  be  diffi- 
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cult  to  find  a  more  liberal  act  toward  employees  than  the 
California  Labor  Code.  We  gain  the  impression  from 
reading  appellee's  discussion  that  the  definition  of  the  term 
"injury"  in  the  Longshoremen's  Act  is  one  of  extreme 
liberality  and  that  in  comparison  the  California  definition 
is  correspondingly  restricted  and  practically  tailored  to  fit 
the  "old"  commonalty  doctrine.  Quite  the  contrary  is 
true,  however.  The  Longshoremen's  Act  requires  that 
"infection"  (admitting,  for  argument  only,  that  infection 
need  not  be  occupational)  must  arise  "naturally"  out  of 
the  employment,  whereas,  the  California  definition  in  La- 
bor Code  3208  reads  as  follows : 

"  'Injury'  includes  any  injury  or  disease  arising  out 
of  the  employment,  including  injury  to  artificial  mem- 
bers." 

We  see,  the  California  law  even  drops  the  qualifying  ad- 
jective "naturally."  Neither  the  statute  therefore  nor  the 
attitude  of  the  Supreme  Court  of  California  can  be  said 
to  be  stingy  or  miserly  toward  employees. 

But  whether  the  Longshoremen's  Act  does  or  does  not 
recognize  the  "old"  commonalty  doctrine,  and  whether  or 
not  the  "infection"  referred  to  in  the  Longshoremen's  Act 
must  be  occupational  or  not,  it  is  plain  beyond  peradven- 
ture  that  even  under  it  the  infection  must  arise  "naturally 
out  of  such  employment"  or  must  result  "naturally  or  un- 
avoidably *  *  *  from  such  accidental  injury."  It 
therefore  is  still  the  fact  and  we  may  insist  that  a  natural 
and  causal  relationship  between  the  employment  and  the 
infection  has  to  be  shown. 


We  are  surprised  at  appellee's  reference  to  the  case  of 
Burroughs  Adding  Machine  Co.  v.  Dehn,  110  Ind.  App. 
483,  39  N.  E.  499,  which  appears  on  page  24  of  his  brief. 
The  quotation  would  indicate  that  the  Indiana  Act  contains 
no  requirement  that  the  accident  arise  out  of  the  nature 
of  the  employment,  but  the  Longshoremen's  Compensa- 
tion Act,  on  the  other  hand,  contains  that  very  require- 
ment as  abundantly  appears  from  the  discussion  herein. 

Appellee  concedes  that  it  must  be  the  employment  which 
exposes  the  employee  to  the  risk  (for  instance,  the  dis- 
cussion on  page  2Z  of  his  brief),  but  again  he  fails  to  point 
out  where  the  applicant's  employment  exposed  him  to  the 
risk  of  tuberculosis.  An  abortive  attempt  to  do  so  is 
made  on  page  2'^  where  it  is  said  that  the  contact  with 
the  natives,  his  work  as  a  steward,  his  contact  with  fellow 
employees  on  the  boat,  at  work  or  in  the  barracks  were 
risks  which  he  encountered  because  of  his  employment. 
But  where  is  there  any  evidence  aside  from  the  surmise 
and  conjecture  already  referred  to  that  his  work  on  Samoa 
brought  him  into  contact  with  tuberculosis,  that  his  daily 
trips  to  the  hospital  brought  him  in  contact  with  tubercu- 
losis, that  the  fellow  employees  on  the  boat  en  route  to 
Samoa  had  tuberculosis,  or  that  people  he  encountered  in 
his  work  or  in  the  barracks  had  tuberculosis?  Whichever 
way  we  read  the  transcript,  commencing  on  page  34  and 
ending  with  page  46,  or  the  summary  thereof  on  page  8 
of  appellee's  brief,  the  indispensable  prerequisite  that  ap- 
pHcant's  employment  brought  him  in  contact  therewith  is 
lacking. 


—lo- 
ll. 
Reply  to  Point  II. 

Appellee  says  under  this  heading  that  findings  in  the 
alternative  are  proper  if  either  alternative  will  support  the 
conclusion  of  law  and  the  award.  We  ask,  however,  what 
if  either  alternative,  or  even  one  of  them,  is  not  sup- 
ported by  the  evidence?  The  only  possible  finding  with 
respect  to  the  applicant's  condition  before  he  left  for  Sa- 
moa on  the  basis  of  a  fluoroscopic  examination  was  that 
he  was  not  infected  with  tuberculosis  so  that  we  have  a 
situation  quite  different  from  that  presented  in  Lockheed 
Overseas  Corp.  v.  Pillshnry,  52  Fed.  Supp.  997.  If  it 
is  true  that  either  finding  supports  the  award,  it  is  in  the 
light  of  the  foregoing  discussion  equally  true  that  neither 
finding  is  supported  by  the  evidence. 

Conclusion. 

It  is,  therefore,  respectfully  submitted  that  the  award 
in  favor  of  the  applicant  should  be  set  aside. 

Respectfully  submitted, 

Claude  F.  Weingand, 

Attorney  for  Appellants. 
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2  Elisabeth  G.  Monaghan 

In  the  District  Court  of  the  United  States 
For  the  Federal  District  of  Arizona 

No.  E-268-Phoenix 

GUADALUPE  R.  GALLEGOS  and  FRAN- 
CESCA  GALLEGOS,  his  wife;  INGA  G. 
GUDMUNDSEN;  and  MATA  E.  DEXTER, 
in  their  own  behalf  and  in  behalf  of  others 
similarly  situated. 


Plaintiffs, 


vs. 


INTERMOUNTAIN  BUILDING  &  LOAN  AS- 
SOCIATION, a  corporation, 

Defendant. 

PLAINTIFFS'  AMENDED  BILL  OF  COM- 
PLAINT IN  EQUITY,  WITH  PRAYER 
FOR  RECEIVER 

Come  Now  Guadalupe  R.  Gallegos  and  Francesca 
Gallegos,  his  wife,  Inga  G.  Gudmundsen  and  Mata 
E.  Dexter,  by  Elizabeth  G.  Monaghan,  their  solici- 
tor, in  their  own  behalf  and  in  behalf  of  others  simi- 
larly situated,  leave  of  Court  to  amend  having  been 
heretofore  obtained,  and  for  cause  of  action  against 
the  defendant,  Intermountain  Building  &  Loan 
Association,  a  corporation,  state : 

I. 

That  the  jurisdiction  of  this  case  is  conferred  upon 
this  Honorable  Court  by  reason  of  the  diversity  of 
the  citizenship  of  the  parties  hereto. 
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That  the  plaintiffs,  Guadalupe  R.  Gallegos  and 
Francesca  Gallegos,  his  wife,  Inga  G.  Gudmundsen 
and  Mata  E.  Dexter,  and  each  of  them,  are  citizens 
and  residents  of  the  State  of  Arizona,  and  all  and 
each  of  them  reside  in  the  County  of  Yavapai,  State 
of  Arizona.  [5] 

That  the  defendant  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Utah,  and  is  a  citizen  of  the  State  of  Utah,  its 
principal  place  of  business  being  fixed  by  its  Articles 
of  Incorporation  at  Salt  Lake  City,  State  of  Utah, 
and  the  defendant  is  now,  and  has  been  at  all  times 
mentioned  herein,  doing  business  within  the  County 
of  Maricopa,  State  of  Arizona,  and  maintaining 
offices  for  the  transaction  of  business  in  the  City  of 
Phoenix,  State  of  Arizona,  and  owns  property  in 
Arizona. 

11. 

That  each  of  the  plaintiffs  herein  is  a  contract 
creditor  of  the  defendant  and  each  holds  an  express 
contract  lien  to  secure  the  debt  of  said  defendant 
corporation  due  to  said  plaintiff  as  hereinafter 
more  fully  appears. 

III. 

Plaintiffs  further  allege  that  the  amount  in  con- 
troversy herein  far  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  $3,000.00,  being  to- 
wit,  a  sum  in  excess  of  $2,000,000.00,  exclusive  of 
interest  and  costs. 

IV. 

That  the  aggregate  amount  of  the  debts  due  to 
plaintiffs  herein  and  the  liens  securing  the  debts 
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due  them  by  said  defendant  corporation  is  in  excess 
of  $3,000.00,  exclusive  of  interest  and  costs,  to-wit, 
$6,715.50,  exclusive  of  interest  and  costs.  That  the 
nature  of  the  liens  which  secure  the  obligations  due 
to  each  of  these  plaintiffs  is  hereinafter  more  fully 
described. 

V. 
That  this  bill  of  complaint  is  filed  in  equity  for 
the  reason  that  none  of  the  plaintiffs  herein  has  a 
full,  adequate  or  complete  remedy  at  law.  [6] 

VI. 

That  the  plaintiffs  bring  this  action  on  behalf  of 
themselves  and  for  all  others  similarly  situated  who 
desire  to  come  in  and  bear  their  proportion  of  the 
expenses  of  this  suit;  that  the  persons  so  situated 
are  too  numerous  to  be  made  parties  to  this  action. 

VII. 

That  the  amount  of  the  debt  due  to  plaintiffs, 
Guadalupe  R.  Gallegos  and  Prancesca  Gallegos,  his 
wife,  exclusive  of  interest  and  costs,  is  the  sum  of 
$1,155.00,  and  all  of  it,  together  with  accumulated 
interest  thereon,  is  secured  by  the  lien  hereinafter 
mentioned  and  hereinafter  described. 

That  on,  to-wit,  the  23rd  day  of  February,  1924, 
in  the  County  of  Yavapai,  State  of  Arizona,  plain- 
tiffs, Guadalupe  R.  Gallegos  and  Francesca  Galle- 
gos, his  wife,  purchased  an  "Installment  Savings 
Certificate"  No.  10344  from  the  defendant  upon 
monthly  payments  of  $11.00  each,  and  paid  thereon 
a  total  of  $1,155.00,  being  equivalent  to  105  pay- 
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ments  of  $11.00  each,  and  the  defendant  issued  to 
them  its  "InstaUment  Savings  Certificate,"  dated 
February  26,  1924,  for  $2,000.00,  payable  at  the  ex- 
piration of  126  months  from  that  date,  and  promised 
and  agreed  with  the  said  plaintiffs  that  as  security 
for  the  performance  of  its  obligation  thereunder 
that  it  would  hold  intact,  subject  to  the  constant 
examination  and  inspection  of  the  Banking  Depart- 
ment of  the  State  of  Utah,  first  mortgages  on  im- 
proved real  estate  in  an  amount  equal  to  at  least 
100  per  cent  of  its  liability  thereunder,  less  the 
amount  of  any  loans  made  on  it  or  like  certificates 
or  any  certificates  issued  in  lieu  thereof,  and  said 
promise  and  agreement  is  incorporated  in  and  made 
a  part  of  said  "Installment  Savings  Certificate"  No. 
10344. 

That  no  loan  is  outstanding  or  existing  upon  said 
certificate  nor  on  any  like  certificate  to  these  plain- 
tiffs, nor  has  [7]  any  certificate  been  issued  in  lieu 
of  said  certificate. 

That  said  "Installment  Savings  Certificate"  No. 
10344  is  in  words  and  figures  as  follows : 

"Incorporated  under  the  Laws  of  the  State 
of  Utah. 

Maturity  Value  Certificate  Number 

$2000.00  10344 

Intermountain  Building  &  Loan  Association 
Number  of  Shares  Series  Number 

20  27 

Sept.  1923 

Installment  Stock  Certificate 
This  Is  To  Certify  that  Mr.  &  Mrs.  Guada- 
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lupe  R.  Gallegos  of  Prescott,  Arizona,  is  the 
record  owner  of  the  above  numbered  Install- 
ment Savings  Stock  Certificate  issued  by  the 
Intermountain  Building  &  Loan  Association  of 
Salt  Lake  City,  Utah,  of  the  value,  when  ma- 
tured of  $2000.00;  that  in  consideration  of  the 
payment  by  the  said  Mr.  &  Mrs.  Guadalupe  R. 
Gallegos,  his  heirs  or  assigns  to  the  Litermoun- 
tain  Building  and  Loan  Association,  at  its 
office  in  Salt  Lake  City,  Utah,  of  $11.00 
Monthly,  in  advance,  for  ten  and  one  half  years 
from  date  hereof,  the  Intermountain  Building 
&  Loan  Association  promises  to  pay  to  the  said 
Mr.  and  Mrs.  Guadalupe  R.  Gallegos,  or  the 
then  record  owner  thereof,  at  the  expiration  of 
said  period,  upon  presentation  and  surrender 
of  this  certificate,  properly  endorsed,  to  the  In- 
termountain Building  &  Loan  Association,  at 
its  General  Office  in  Salt  Lake  City,  Utah,  Two 
Thousand  Dollars  legal  tender  money  of  the 
United  States  of  America. 

This  certificate  is  issued  and  accepted  subject 
to  the  provisions  of  the  Articles  of  Incorpora- 
tion as  amended  and  the  By-laws  of  the  As- 
sociation and  the  privileges,  terms  and  condi- 
tions printed  on  the  back  hereof,  all  of 
which  [8]  are  made  a  part  hereof  as  fully  as 
if  set  forth  on  the  face  of  this  certificate. 

In  Witness  Whereof,  the  Intermountain 
Building  &  Loan  Association  has  caused  this 
certificate  to  be  executed  in  its  corporate  name 
and  its  corporate  seal  to  be  hereto  affixed  at 
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Salt  Lake  City,  Utah,  this  26th  day  of  Feb- 
ruary, 1924. 

INTERMOUNTAIN  BUILDING 
&  LOAN  ASSOCIATION. 
By  DANIEL  ALEXANDER, 
President. 
Attest : 

THORWALD  L.  LARSEN, 
Secretary. 
[Corporate  Seal] 

Privileges  and  Conditions 
Security.  As  Security  for  the  performance 
of  the  obligations  of  the  Association  hereunder, 
the  Association  will  hold  intact,  subject  to  the 
constant  examination  and  inspection  of  the 
banking  department  of  the  State  of  Utah,  first 
mortgages  on  improved  Real  Estate  in  an 
amount  equal  to  at  least  one  hundred  per  cent 
of  its  liabilities  hereunder,  less  the  amount  of 
any  loans  made  on  this  and  like  certificates  or 
any  certificates  issued  in  lieu  thereof. 

Pajrments.  The  payments  hereon  made  be 
made  monthly,  quarterly,  semi-annually  or 
annually  in  advance. 

Payments  in  excess  of  the  yearly  payments 
in  advance,  shall  increase  the  cash  withdrawal 
value  in  an  amount  equal  to  such  payments  and 
accumulated  interest  credited  to  such  excess 
payment.  Such  excess  payment  may  be  applied 
to  the  installment  payment  when  same  shall 
become  due.  [9] 
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Loan  Value.  Upon  depositing  this  certifi- 
cate with  the  Association  as  collateral  security, 
the  Association  will  lend  the  registered  owner 
hereof  any  amount  up  to  ninety  per  cent  (90 
per  cent)  of  the  then  withdrawal  value  of  this 
certificate,  in  the  way  and  manner  provided  in 
the  articles  of  incorporation  and  the  by-laws 
of  the  Association  and  subject  thereto. 

Suspension.  Pajniients  on  this  certificate 
may  be  suspended  from  month  to  month  for  a 
period  not  to  exceed  six  successive  months 
upon  written  request,  provided  such  written 
request  be  filed  with  the  Secretary  of  the  As- 
sociation at  Salt  Lake  City,  before  the  pay- 
ment becomes  due.  The  maturity  of  a  certifi- 
cate on  which  payments  have  been  suspended, 
shall  be  extended  for  a  period  equal  to  the 
total  period  of  suspension  of  payments. 

Re-instatement.  The  holder  hereof  may  re- 
instate this  certificate,  in  the  event  of  default, 
at  any  time  within  six  months  from  the  time 
of  default  by  resuming  payments  on  this  cer- 
tificate. Before  the  certificate  can  be  re- 
instated, the  holder  hereof  must  forward  it  to 
the  Secretary  of  the  Association  at  Salt  Lake 
City,  who  will  reissue  it  as  of  a  series  as  many 
months  later  than  its  present  series,  as  the  cer- 
tificate has  been  in  default,  and  the  maturity 
of  this  certificate  will  thereby  be  extended  for 
a  period  equal  to  the  total  time  that  default 
continued. 
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Neither  dividends  nor  interest  shall  be 
credited  or  allowed  upon  any  certificate  during 
the  period  that  payments  on  said  certificate 
shall  be  suspended  or  while  said  certificate  is 
in  default. 

It  is  agreed  that  unless  otherwise  ordered  by 
the  Board  of  Directors,  not  to  exceed  50%  of 
the  money  received  by  [10]  the  Association  on 
stock  payments  in  any  one  month  shall  be  used 
to  pay  cash  and  death  withdrawal  values  and 
for  making  loans  on  stock  certificates,  and  it  is 
agreed  that  loans  on  stock  certificates  may  be 
made  in  the  order  of  the  filing  of  application. 

Schedule  of  Pajnnents  and  Withdrawal  Value 

Calculated  on  a  $1,000.00  Certificate 
Greater  or  less  amounts  in  proper  proportions 

If  paid  annually  in  advance $64.02 

If  paid  semi-annually  in  advance 32.52 

If    paid    quarterly 16.50 

If    paid    monthly 5.50 

Withdrawal  Value 

Months  Values  Months  Values 

24  83.60  78  $457.09 

30  116.92  84  514.06 

36  151.53  90  572.65 

42  188.19  96  634.97 

48  223.32  102  700.72 

54  263.97  108  770.02 

60  306.45  114  843.20 

66  355.52  120  920.40 

72  404.04  126  1,000.00 

Collateral  Assignment 

For  Value  Received 

hereby  transfer  and  assign  to  the  Intermoun- 
tain  Building  &  Loan  Association  the  shares 
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of  stock  rej)resented  by  this  certificate  as  col- 
lateral security  for  a  loan  of 

dollars  this  day  made  to by 

said  association. 

Dated  at this day  of 192..- 

Witness :    


[11] 

Assignment 

For  Value  Received hereby 

sell,  assign  and  transfer  all  of  the 

right,  title  and  interest  in  and  to  the  within 

shares  of  stock  to - of , 

who  agrees  to  all  the  terms  and  conditions  of 

the  same,  and  hereby  authorizes  the 

transfer  of  said  stock  to  the  said 

upon  the  books  of  the  Intermountain  Building 
&  Loan  Asociation. 

Witness hand  this day  of ,  192 

Witness     

Acceptance 

The    above    assignment    is    hereby    accepted 
under  the  terms  and  conditions  named  herein. 

Dated  at this day  of ,  192 

Witness:    


Received  of  the   Intermountain  Building  & 

Loan  Association  Dollars  for  full 

amount  due  on  this  certificate  and  same  is  here- 
by   surrendered    and    ordered    cancelled    this 

day  of 192 

Witness     
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No.  10344 

Name :  Mr.  and  Mrs.  Guadalupe  R.  Gallegos. 

Address:  Prescott,  Arizona. 

INTERMOUNTAIN 

BUILDING  &  LOAN 

ASSOCIATION 

$20000.00 
INSTALLMENT 

SAVINGS 
CERTIFICATE"  [12] 

VIII. 
That  the  amount  of  debt  due  to  the  plaintiff,  Inga 
G.  Gudmundsen,  exclusive  of  interest  and  costs,  is 
the  sum  of  $3,564.00,  and  all  of  it,  together  with 
accumulated  interest  thereon  is  secured  by  the  lien 
hereinbefore  mentioned  and  hereinafter  described. 

That  on,  to-wit,  the  12th  day  of  August,  1924,  in 
the  County  of  Yavapai,  State  of  Arizona,  plaintiff, 
Inga  C.  Gudmundsen,  purchased  an  '' Installment 
Savings  Certificate"  No.  12824  from  the  defendant 
upon  monthly  payments  of  $16.50  each,  and  paid 
thereon  a  total  of  $1,782.00,   being  the  equivalent 
of  108  payments  of  $16.50  each,  and  the  defendant 
issued  to  her  its  ''Installment  Savings  Certificate" 
dated  August  12,  1924,  for  for  $3,0000.00,  payable  at 
the  expiration  of  126  months  from  that  date,  and 
promised  and  agreed  with  the  said  plaintiff  that  as 
security  for  the  performance  of  its  obligation  there- 
under that  it  would  hold  intact,  subject  to  the  con- 
stant examination  and  inspection  of  the  Banking 
Department  of  the  State  of  Utah,  first  mortgages 
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on  improved  real  estate  in  an  amount  equal  to  at 
least  100  per  cent  of  its  liability  thereunder,  less 
the  amount  of  any  loans  made  on  it  or  like  certifi- 
cates or  any  certificates  issued  in  lieu  thereof,  and 
said  promise  and  agreement  is  incorporated  in  and 
made  a  part  of  said  "Installment  Savings  Certifi- 
cate" No.  12824. 

That  no  loan  has  been  made  upon  said  certificate 
nor  on  any  like  certificate  to  this  plaintiff,  nor  has 
any  certificate  been  issued  in  lieu  of  said  certificate. 

That  on,  to- wit,  the  12th  day  of  August,  1924,  in 
the  County  of  Yavapai,  State  of  Arizona,  Ida  Mae 
Kouton,  at  that  time  a  citizen  and  resident  of  the 
County  of  Yavapai,  State  of  Arizona,  purchased 
from  the  defendant  ''Installment  Savings  [13]  Cer- 
tificate" No.  16410;  and  that  subsequently  plaintiff 
Inga  G.  Gudmundsen  purchased  said  certificate 
from  said  Ida  Mae  Ronton  and  the  same  was  trans- 
ferred to  her  upon  the  books  of  the  defendant  cor- 
poration, and  the  said  plaintiff  continued  to  make 
'the  payments  therein  contracted  for  by  said  Ida 
Mae  Ronton,  and  there  has  been  paid  thereon  by 
plaintiff  Inga  G.  Gudmuw-s-en  and  her  predecessor 
m.  interest  the  sum  of  $1782.00,  being  the  equivalent 
of  108  payments  at  $16.50  each. 

That  the  defendant  issued  to  said  Ida  Mae  Ronton 
its  "Installment  Savings  Certificate",  dated  August 
12,  1924,  for  $3,000.00,  (which  certificate  was  sub- 
sequently transferred  to  Inga  C.  Gudmunsen, 
plaintiff  herein,  as  above  stated),  payable  at  the  ex- 
piration of  126  months  from  that  date  and  promised 
and  agreed  with  the  said  Ida  Mae  Ronton  that  as 
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security  for  the  performance  of  its  obligations 
thereunder  it  would  hold  intact,  subject  to  the  con- 
stant examination  and  inspection  of  the  Banking 
Department  of  the  State  of  Utah  first  mortgages 
on  improved  real  estate  in  an  amount  equal  to  at  least 
100  per  cent  of  its  liability  thereunder,  less  the 
amount  of  any  loans  made  on  it,  or  like  certificates 
or  any  certificates  issued  in  lieu  thereof,  and  said 
promise  and  agrement  is  incorporated  in  and  made 
a  part  of  said  "Installment  Savings  Certificates" 
No.  16410. 

That  no  loan  has  been  made  upon  said  certificate 
nor  on  any  like  certificate  to  this  plaintiff,  nor  has 
any  certificate  been  issued  in  lieu  of  said  certificate. 

IX. 

That  the  amoimt  of  the  debt  due  to  the  plaintiff, 
Mata  E.  Dexter,  exclusive  of  interest  and  costs,  is 
the  sum  of  $1,996.50,  and  aU  of  it,  together  with 
accumulated  interest  thereon  is  secured  by  the  lien 
hereinbefore  mentioned  and  hereinafter  described. 

That  on  to-wit :  the  22nd  day  of  June,  1923,  plain- 
tiff, Mata  [14]  E.  Dexter,  purchased  an  ''Install- 
ment Savings  Certificate"  No.  7217  from  the  de- 
fendant upon  monthly  payments  of  $16.50  each, 
and  paid  thereon  a  total  of  $1,996.50,  being  the 
equivalent  of  121  payments  of  $16.50  each,  and  the 
defendant  issued  to  her  its  "Installment  Savings 
Certificate"  dated  June  22,  1923,  for  $3,000.00,  pay- 
able at  the  expiration  of  126  months  from  that  date, 
and  promised  and  agreed  with  the  said  plaintiff 
that  as  security  for  the  performance  of  its  obliga- 
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tion  thereimder,  it  would  hold  intact,  subject  to  the 
constant  examination  and  inspection  of  the  Bank- 
ing Department  of  the  State  of  Utah,  first  mort- 
gages on  improved  real  estate  in  an  amount  equal 
to  at  least  100  per  cent  of  its  liability  thereunder, 
less  the  amount  of  any  loans  made  on  it  or  like 
certificates  or  any  certificates  issued  in  lieu  thereof, 
and  said  promise  and  agreement  is  incorporated  in 
and  made  a  part  of  said  "Installment  Savings  Cer- 
tificate" No.  7217. 

That  no  loan  has  been  made  upon  said  certificate 
nor  on  any  like  certificate  to  this  plaintiff  nor  has 
any  certificate  been  issued  in  lieu  of  said  certificate. 

X. 

That  each  of  the  certificates  issued  to  the  plain- 
tiffs herein  by  the  defendant  herein  contains  the 
identical  provisions  as  to  the  security  and  the  cre- 
ation of  a  lien  to  secure  the  payment  of  the  indebt- 
edness represented  by  said  certificate,  as  are  con- 
tained in  Certificate  No.  10344  hereinbefore  set  up. 

XI. 

That  the  nature  of  the  lien  securing  the  obliga- 
tions of  the  defendant  to  these  plaintiffs  and  each 
of  them,  as  hereinbefore  referred  to,  is,  that  as 
security  for  the  performance  of  the  obligations  of 
the  defendant  herein  it  will  hold  intact  subject  to 
the  constant  examination  and  inspection  of  the 
Banking  Department  of  the  State  of  Utah,  first 
mortgages  on  improved  [15]  real  estate  in  an 
amount  equal  to  at  least  100  per  cent  of  its  liabilities 
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under  its  contracts  with  plaintiffs  herein  and  under 
its  contracts  with  others  similarly  situated,  less  the 
amount  of  any  loans  made  by  the  defendant  on  any 
of  the  certificates  issued  to  any  of  the  plaintiffs 
herein  or  to  persons  similarly  situated,  on  like  cer- 
tificates held  by  them. 

XII. 

That  the  said  plaintiffs,  Guadalupe  R.  Gallegos 
and  Francesca  Gallegos,  his  wife,  fully  performed 
all  of  the  conditions  of  their  contract  with  the  de- 
fendant up  to  the  16th  day  of  May,  1932,  and  not 
then  being  in  default  in  their  payments,  did,  prior 
to  the  8th  day  of  June,  1932,  in  accordance  with  the 
terms  of  their  contract  with  the  defendant  herein, 
give  notice  of  intention  to  withdraw,  which  notice 
of  intention  to  withdraw  was  acknowledged  by  the 
defendant  herein  and  filed  by  the  defendant  in  its 
office  as  of  June  8,  1932;  but  the  defendant  herein 
has  failed,  neglected  and  refused  to  carry  out  its 
contract  with  these  plaintiffs  and  has  failed,  neg- 
lected and  refused  to  pay  them  the  sums  due  as  the 
withdrawal  value  of  said  certificates,  and  has  been 
in  default  thereon  for  a  period  of  more  than  eight 
months.  That  the  defendant  being  now  insolvent 
does  not  own  any  funds  out  of  which  it  could  pay 
the  agreed  withdrawal  value  of  said  certificate  with- 
out applying  thereto  assets  on  which  other  creditors 
of  the  corporation  hold  a  lien. 

XIII. 

That  the  plaintiff,  Inga  G.  Gudmundsen,  complied 
fully  with  the  terms  of  her  contract  with  the  de- 
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fendant  up  to  the  payment  due  in  March,  1933, 
when,  on  learning  that  the  defendant  herein  was 
insolvent  and  unable  to  carry  out  the  terms  of  its 
contract  with  the  plaintiff  and  was  not  meeting  its 
obligations,  she  declined  to  make  any  further  pay- 
ments. [16] 

XIV. 
That  the  plaintiff,  Mata  E.  Dexter,  complied  fully 
with  the  terms  of  her  contract  with  the  defendant 
up  to  the  payment  due  in  March,  1933,  when  on 
learning  that  the  defendant  herein  was  insolvent 
and  unable  to  carry  out  the  terms  of  its  contract 
with  the  plaintiff  and  was  not  meeting  its  obliga- 
tions, she  declined  to  make  any  further  payments. 

XV. 

That  in,  to-wit,  the  year  1922  the  defendant  herein 
applied  to  the  Arizona  Corporation  Commission  of 
the  State  of  Arizona  for  a  permit  to  do  business 
within  the  State  of  Arizona. 

XVI. 

That  the  defendant  corporation  failed  and  neg- 
lected to  file  with  the  Corporation  Commission  of 
Arizona  its  by-laws  as  was  required  by  the  statutes 
of  Arizona,  and  never  has  filed  same  and  none  are 
now  on  file  with  the  Arizona  Corporation  Commis- 
sion ;  and  are  not  of  record  in  this  State. 

XVII. 

That  it  is  provided  by  the  statutes  of  Arizona 
that  the  liability  upon  agreements  of  the  nature  and 
kind  of  contracts  and  agreements  that  are  the  sub- 
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ject  matter  of  this  suit,  shall  at  all  times  be  the 
amount  paid  on  accomit  thereof,  together  with  in- 
terest at  the  rate  of  six  percentum  thereon,  and  it 
is  further  provided  that  whenever  corporations 
similar  in  character  to  the  defendant  shall  be  un- 
aZ&e  to  pay  off  all  debts  due  to  creditors  and  to  pay 
to  holders  of  its  outstanding  contracts  or  agree- 
ments the  amount  paid  on  account  thereof,  together 
with  interest  at  the  rate  of  six  per  cent  per  annum 
thereon,  such  corporation  shall  be  deemed  to  be  in- 
solvent. 

XVIII. 
That  although  the  defendant  herein  contracted 
with  the  plaintiffs  and  each  of  them  that  it  would 
hold  intact,  subject  [17]  to  the  constant  examina- 
tion and  inspection  of  the  Banking  Department  of 
the  State  of  Utah,  first  mortgages  on  real  estate  in 
an  amount  equal  to  at  least  100  per  cent  of  its  lia- 
bility thereunder,  less  the  amount  of  any  loans  made 
thereon,  plaintiffs  are  informed  and  believe,  and 
therefore,  allege,  that  the  defendant  failed  and  neg- 
lected to  do  so,  and  still  fails  and  neglects  to  do  so. 

XIX. 

Plaintiffs  further  allege  that  the  defendant  is  now 
insolvent  and  its  liabilities  exceed  its  assets  in  a 
sum  in  excess  of  $400,000.00 ;  that  its  obligations  of 
the  same  nature  as  those  to  the  plaintiffs  herein, 
which  are  secured  in  the  same  manner  as  the  obli- 
gations to  the  plaintiffs  herein,  exceed  in  amount 
the  sum  of  $2,300,000.00,  exclusive  of  accumulated 
interest,  and  on  part  of  these  certificates  the  interest 
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has   been  accumulating   for  more   than   ten   years 
without  any  payment  thereon  whatsoever. 

XX. 

Plaintiffs  further  allege  that  the  defendant  herein 
does  not  now  own  real  estate  mortgages  in  excess  of 
the  sum  of  $1,600,000.00  at  their  face  value ;  that  as 
a  consequence  thereof  it  cannot  now  carry  out  its 
contracts  with  the  plaintiffs  and  those  similarly 
situated,  by  holding  intact  mortgages  to  secure  the 
indebtedness  in  the  amount  of  100%  of  its  liabilities 
thereunder  as  provided  in  its  contracts,  and  it  has 
not  enough  of  such  mortgages  on  hand  to  secure 
even  60%  thereof. 

XXI. 

That  the  defendant  herein  has  failed  to  segregate 
the  securities  for  the  payment  of  its  obligations  to 
plaintiffs,  and  those  similarly  situated,  and  has  dis- 
posed of  the  funds  derived  from  collections  made 
upon  its  real  estate  mortgages  in  a  manner  contrary 
to  law  and  in  a  manner  that  has  passed  the  con- 
trol [18]  thereof  from  the  defendant,  and  as  a  re- 
sult thereof,  the  assets  of  the  corporation  and  the 
securities  to  which  these  plaintiffs,  and  others  simi- 
larly situated,  are  entitled,  are  hopelessly  mingled 
and  entangled,  and  it  is  necessary  that  a  receiver  be 
appointed  to  make  an  equitable  segre^aion  and  dis- 
tribution of  securities  and  recover  the  securities  so 
wrongfully  disposed  of  by  the  defendant. 
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XXII. 

Plaintiffs  further  allege  that  the  controlling  in- 
terest in  the  stock  of  this  corporation  has  been  ac- 
quired by  a  rival  corporation,  and  that  the  affairs 
of  this  corporation  are  being  run  in  the  interest  of 
said  rival  corporation  and  its  owners,  officers  and 
stockholders  without  regard  to  the  rights  of  the 
plaintiffs  and  others  similar  situated. 

XXIII. 

That  the  said  defendant  has  been  unable  to  carry 
out  its  obligations  to  the  plaintiffs,  and  those 
similarly  situated,  for  a  period  of  more  than  twelve 
months  prior  to  the  filing  of  this  complaint. 

XXIV. 

Plaintiffs  further  allege  that  this  corporation  has 
from  its  inception  been  hopelessly  mismanaged  and 
that  the  expenses  incurred  in  the  operation  thereof 
have  each  year  been  far  in  excess  of  its  income, 
after  deduction  from  its  gross  income  of  the  in- 
terest liability  incurred  by  it  on  its  obligations,  and 
that  in  no  single  year  during  its  operation  has  it 
made  its  expenses,  and  that  as  a  consequence  there- 
of it  never  accumulated  any  profits,  and  has  been 
hopelessly  insolvent  for  a  period  of  more  than 
seven  years;  that  despite  the  fact  that  said  defend- 
ant cori:)oration  has  been  conducted  at  a  loss  for  all 
of  these  years,  it  has  declared  and  paid  dividends  to 
its  stockholders,  although  hopelessly  insolvent  at  the 
time  of  the  declaration  and  payment  [19]  of  such 
dividends ;  that  in  no  year  since  its  inception  has  the 
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maximum  amomit  of  income  which  it  would  have 
been  entitled  to  collect  from  the  mortgages  and  other 
securities  it  owned  or  earnings  derived  from  any 
other  source,  been  sufficient  to  pay  its  expenses  and 
the  accumulated  interest  due  to  the  plaintiffs,  and 
others  similarly  situated. 

XXV. 

Plaintiffs  further  allege  that  defendant  herein 
has  paid  large  sums  of  money  to  withdrawing  certi- 
ficate holders,  holding  certificates  similar  to  those 
of  plaintiffs  herein,  v/hile  it,  the  defendant,  was  in- 
solvent, the  result  being  that  some  of  the  certificate 
holders  have  been  paid  in  full  while  plaintiffs  and 
those  similarly  situated  will  receive  mider  any  cir- 
cumstances only  a  portion  of  the  moneys  due  them. 

XXVI. 

That  it  has  transferred  many  of  its  assets  to 
other  corporations  and  will  continue  to  do  so,  un- 
less this  court  appoints  a  receiver  to  take  possession 
of  the  assets  of  the  defendant  Avithin  the  State  of 
Arizona,  and  apply  them  upon  the  obligations  which 
the  defendant  contracted  to  secure. 

XXVII. 

That  the  defendant  herein  is  advertising  that  it, 
together  with  other  corporations  known  as  '"Inter- 
mountain  Building  and  Loan  Group",  have  a  paid- 
in  capital  surplus  in  excess  of  $8,000,000.00  and  is 
holding  itself  out  to  the  public  and  inducing  the 
public  to  invest  its  money  by  such  false  representa- 
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tions.  That  in  so  doing  it  is  imperiling  the  assets 
of  the  defendant,  subjecting  it  to  actions  at  law  and 
suits  in  equity  that  will  destroy  its  assets  and  will 
destroy  the  securities  covered  by  the  lien  of  plain- 
tiffs and  those  similarly  situated. 

That  one  of  said  advertisements,  which  has  been 
widely  circulated  in  the  City  of  Phoenix  and 
County  of  Maricopa,  State  of  Arizona,  is  in  words 
and  figures  as  follows:  [20] 

"6% 

Compounded  Semi- Annually 

on 

Your  Savings 

INTERMOUNTAIN  BUILDING  AND 
LOAN  ASSOCIATON 

Phoenix,  Arizona 

Member  of 

INTERMOUNTAIN  BUILDING  AND 

LOAN  GROUP 

Intermountain  Building  and  Loan  Association 

of  Utah 

First  National  Building  and  Loan  Association 

Home  Building  and  Loan  Company 

Equitable  Savings  and  Loan  Association 

Western  Mutual  Building  and  Loan  Association 

Intermountain  Building  and  Loan  Association 

of  Arizona 
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COMBINE  PAID-IN  CAPITAL  SURPLUS 

$8,250,000.00 

INTERMOUNTAIN  BUILDING  AND  LOAN 
ASSOCIATION 

106  South  Central  Avenue 

SAVINGS  WITH  SAFETY" 

XXVIII. 

That  suits  and  actions  have  been  filed  against  the 
defendant  herein  and  are  at  issue  and  others  are 
threatened  and  many  of  the  holders  of  certificates 
have  placed  their  claims  in  the  hands  of  attorneys 
for  collection  and  suit,  and  many  creditors  will  ob- 
tain judgments  against  the  defendant,  sell  the  se- 
curities to  which  the  plaintiffs  and  those  similarly 
situated  are  entitled  to  have  applied  equally  upon 
the  certi-  [21]  ficates  held  by  them  and  others 
similarly  situated  all  to  the  great  loss  to  plaintiffs 
and  those  similarly  situated  and  an  imperious  ne- 
cessity exists  that  a  receiver  be  appointed  immedi- 
ately and  without  notice  in  order  to  prevent  such 
multiplicity  of  actions  and  suits  against  the  defend- 
ant and  to  prevent  judgments  in  the  suits  now  pend- 
ing against  the  defendant  and  in  actions  and  suits 
which  are  now  threatened  against  the  defendant. 

XXIX. 

That  the  corporation  is  not  functioning  for  the 
purpose  for  which  it  was  incorporated;  is  doing 
practically  no  new  business,  nor  any  profitable  busi- 
ness, and  has  lost  the  confidence  of  the  public  to 
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such  an  extent  that  it  can  never  be  profitably  con- 
ducted, and  has  lost  all  right  to  do  any  new  busi- 
ness in  Arizona. 

XXX. 
That  the  certified  copy  of  the  Articles  of  Incor- 
poration and  Amendments  thereto,  filed  with  the 
Arizona  Corporation  Commission  show  the  follow- 
ing provisions  with  regard  to  the  issue  and  nature 
of  stock  and  the  par  value  thereof,  as  follows: 

*' ARTICLE  VL 
The  subscribed  capital  stock  of  this  corpora- 
tion shall  be  Five  Million  Dollars,  divided  into 
three  classes  of  stock,  to-wit: 

A.  Expense  Guarantee  Stock; 

B.  Permanent  Reserve  Guarantee  Stock; 

C.  Investors'  Guarantee  Dividend  Stock; 
which  said  stocks  shall  be  issued  in  amounts  as 
follows : 

1.  Ten  Thousand  shares  of  Expense  Guar- 
antee Stock  of  the  par  value  of  One  Dollar  per 
share,  payable  by  the  subscriber  as  follows,  to 
wit:  Five  cents  per  share  on  subscription  and 
the  balance  on  call  by  the  Board  of  Directors, 
which  said  [22]  call  shall  not  at  any  time  ex- 
ceed five  cents  per  share,  nor  shall  any  call  be 
made  under  thirty  day  periods.  When  such 
payments  and  all  accumulated  receipts  credited 
to  said  stock  shall  equal  One  Dollar  per  share, 
said  stock  shall  be  fully  paid  and  shall  stand 
as  a  permanent  stock  to  guarantee  the  expense 
of  this  corporation. 
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2.  One  Hundred  Thousand  Shares  of  Per- 
manent Reserve  Guarantee  Stock  of  the  par 
value  of  One  Dollar  per  share,  payable  by  the 
Subscriber  as  follows,  to  wit:  Five  cents  per 
share  on  subscription,  the  balance  on  call  by 
the  Board  of  Directors  which  said  call  shall  not 
at  any  time  exceed  two  cents  per  share,  nor 
shall  any  such  call  be  made  under  ninety  day 
periods.  When  such  jjayments  and  all  ac- 
cumulated receipts  credited  to  said  stock  shall 
equal  One  Dollar  per  share,  said  stock  shall  be 
fully  paid  and  shall  stand  as  a  permanent  stock, 
which  shall  be  held  to  protect  the  corporation 
and  guarantee  all  stocks,  bonds,  securities  and 
creditors  against  loss. 

3.  Forty-eight  Thousand  Nine  Hundred 
Shares  of  Investors  Guarantee  Dividend  Stock 
of  the  mature  par  value  of  One  Hundred  Dol- 
lars per  share,  payable  by  the  Subscriber  in  one 
installment  or  on  such  suitable  installment  plans 
as  the  Directors  of  this  Corporation  may  by 
resolution  enact.  The  Investors  Guarantee 
Dividend  Stock,  when  matured  may  be  with- 
drawn by  the  owner  thereof  after  giving  thirty 
days'  written  notice  to  the  company  of  inten- 
tion to  withdraw.  The  Investors  Guarantee 
Dividend  Stock  may  be  withdrawn  before  ma- 
turity and  the  surrender  value  thereof  received 
by  the  owner  of  said  stock  upon  such  terms  and 
conditions  and  subject  thereto  as  the  Directors 
of  this  corporation  may  determine  from  time  to 
time  by  resolution  or  as  fixed  by  the  by-laws  of 
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the  corporation.  All  withdrawals  of  Investors 
Guarantee  Dividend  Stock  whether  the  same  be 
made  before  or  [23]  after  maturity  shall  be 
paid  from  the  Investors  Guarantee  Dividend 
Stock  Fund  in  the  way  and  manner  and  as  pro- 
vided by  law,  these  Articles  of  Incorporation 
and  by-laws  of  this  corporation." 

XXXI. 

That  said  Articles  show  the  following  provisions 
with  regard  to  the  conditions  under  which  directors 
would  be  eligible  to  the  elected,  as  follows: 

'^ARTICLE  VII. 

The  management  of  the  affairs  of  the  associa- 
tion shall  be  vested  in  a  Board  of  Directors, 
which  shall  consist  of  seven  (7)  persons,  divided 
into  three  classes.  Directors  of  the  First  Class 
shall  be  three  (3)  in  number,  and  shall  be 
elected  for  a  term  of  one  (1)  year.  Directors  of 
the  second  Class  shall  be  two  (2)  in  number  and 
shall  be  elected  for  a  term  of  two  (2)  years,  and 
Directors  of  the  third  class  shall  be  two  (2)  in 
number  and  elected  for  a  term  of  three  (3) 
years,  so  that  the  term  of  office  of  one  class 
shall  expire  in  each  year,  and  shall  be  elected 
at  the  regular  annual  stockholders'  meeting, 
provided,  that  at  the  first  regular  stockholders' 
meeting  there  shall  be  elected  a  total  of  seven 
(7)  directors  to  serve  for  the  respective  terms, 
and  provided,  further  that  all  directors  shall 
serve  until  their  successors  are  elected  and 
qualified.     No  person  shall  be  eligible  to  the 
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office  of  Director  of  this  association  who  is  not 
the  owner  of  at  least  Five  Hundred  (500) 
shares  of  stock  as  shown  by  the  corporation's 
books.  The  number  of  directors  of  the  associa- 
tion may  be  increased  or  decreased  to  any  legal 
number  by  resolution  of  the  Board  of  Directors. 
The  Board  of  Directors  shall  select  and  appoint 
such  employees  and  agents  as  they  might  deem 
advisable,  define  the  authority  of  each  and  pre- 
scribe his  duties.  Seven  [24]  of  the  incorpora- 
tors hereof  shall  serve  as  Directors  until  the 
next  annual  stockholders'  meeting  and  until 
their  successors  are  elected  and  qualified. 

XXXII. 

That  an  imperious  necessity  exists  for  the  imme- 
diate appointment  of  a  receiver  in  order  that  the 
property    of    the   defendant    may    be    immediately 
placed  in  custodia  legis  and  the  receiver  placed  in 
possession  of  the  assets  of  the  defendant  within  the 
State  of  Arizona  and  apply  them  upon  obligations 
which  the  defendant  contracted  to  secure;  to  avoid 
a  multiplicity  of  suits  and  actions  against  the  de- 
fendant; to  prevent  a  waste  of  its  assets  in  litiga- 
tion  and   forced   sales;    to   avoid   the   loss   of  the 
$6000.00  per  month  that  is  now  being  expended  as 
expenses  of  the  defendant  in  excess  of  its  monthly 
earnings;  that  the  income  from  its  mortgage  loans 
be   husbanded   to   meet   the   accumulating   interest 
charges  and  the  principal  of  the  lien  indebtedness 
due  to  plaintiffs  and  others  similarly  situated;  to 
take  possession  of  and  j^rotec't  the  real  estate  owned 
by  the  defendant  corporation  within  the  State  of 
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Arizona  and  collect  the  rents  accruing  thereon;  to 
prevent  the  removal  of  the  assets  of  the  defendant 
from  the  State  of  Arizona,  including  the  books  and 
records  of  the  defendant  corporation  which  are  now 
within  the  jurisdiction  of  this  Court,  for  the  reason 
that  the  books  and  records  of  the  defendant  are 
necessary  for  the  preservation  of  the  rights  of  plain- 
tiffs and  others  similarly  situated;  to  eliminate  the 
useless  expense  and  extravagance  that  is  wasting 
the  assets  of  the  corporation  as  it  has  been  wasted 
heretofore  during  the  whole  period  of  its  existence; 
to  recover  assets  of  this  corporation  wrongfully 
transferred  to  other  corporations  before  rights  of 
imiocent  purchasers  accrue  in  regard  to  them;  to 
prevent  any  other  liens  being  procured  by  judicial 
proceedings  or  otherwise  against  the  property  of 
the  defendant  corporation  which  would  be  superior 
to  the  rights  of  [25]  plaintiffs  and  those  similarly 
situated,  and  to  prevent  irreparable  loss  and  dam- 
age to  these  plaintiffs  and  others  similarly  situated. 

XXXIII. 

For  these  reasons  it  is  necessary  that  a  restrain- 
ing order  issue  forthwith  restraining  and  enjoining 
defendant,  its  officers,  agents,  employees,  deputies 
and  servants  and  all  persons  acting  by,  through  or 
under  it,  or  its  successors  or  assigns,  from  remov- 
ing, concealing,  or  destroying  or  disposing  of  any 
of  the  files,  papers,  records,  documents,  monies,  se- 
curities, choses  in  action,  books  of  accounts  and 
all  other  property  of  the  defendant  now  within  the 
State  and  District  of  Arizona  and  the  jurisdiction 
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of  this  Court,  until  the  application  for  the  appoint- 
ment of  a  receiver  herein  can  be  heard  and  deter- 
mined. 

Wherefore,  Plaintiffs  Pray: 

(1)  That  this  Court  make  an  order  and  decree 
establishing  the  lien  of  each  of  the  plaintiffs  herein 
and  each  person  similarly  situated,  upon  all  of  the 
real  estate  mortgages  held  or  owned  by  the  defend- 
ant corporation  on  behalf  of  themselves  and  others 
similarly  situated,  and  finding  and  determining  the 
amount  of  the  lien  of  each  of  the  i3laintiffs  herein 
and  those  similarly  situated,  and  determining  the 
amount  of  the  indebtedness  to  each  of  the  plaintiffs 
herein  and  to  those  similarly  situated;  and  that  a 
receiver  be  appointed  in  this  suit  to  take  possession 
of  all  of  the  assets  of  said  defendant  corporation 
in  this  State,  and  all  of  its  books  and  records;  and 
that  said  receiver  be  instructed  to  report  to  the 
Court  a  segregation  and  partition  of  all  of  the  real 
estate  mortgages  held  by  the  defendant  herein  and 
apply  them  as  security  to  the  debts  due  the  plain- 
tiffs individually  and  others  similarly  situated  in- 
dividually; and  that  an  account  be  taken  of  all  of 
the  affairs  [26]  of  said  defendant  and  that  the 
Court  upon  said  report  by  the  receiver  make  such 
orders  and  decrees  with  reference  thereto  as  to  the 
Court  may  seem  meet  and  proper. 

(2)  That  a  receiver  be  appointed  for  the  defend- 
ant herein  with  authority  to  take  into  his  possession 
all  of  the  assets  of  said  corporation  and  all  of  its 
books,  records  and  accounts,  including  all  choses 
in  action. 
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(3)  That  said  receiver  be  authorized,  directed 
and  instructed  to  take  possession  of  all  of  the  effects 
of  said  defendant  corporation,  including  its  real 
property,  and  to  continue  and  operate  the  busi- 
ness of  the  defendant,  subject  to  the  orders  of  this 
court;  that  he  shall  take  charge  of  all  of  the  real 
estate  of  the  defendant,  keep  the  same  in  good  con- 
dition and  repair,  and  collect  the  rents  thereof. 

(4)    That  such  receiver  shall  have  authority  to 
employ,  pay  and  discharge  from  time  to  time  in 
his  discretion  all  needful  laborers,  servants,  agents, 
atto]'neys  and  counsel;  to  purchase  and  pay  for  all 
needful  materials  and  supplies;  to  pay  all  taxes  on 
the  property  whereof  he  is  appointed  receiver  that 
may  be  due  or  payable  or  may  become  due  and  pay- 
able during  his  receivership;  to  prosecute  and  de- 
fend without  further  order  of  this  Court  all  exist- 
ing actions  by  or  against  said  defendant,  and  to 
defend  all  actions  that  may  hereafter  be  brought 
against  said  defendant  corporation,  or  against  him- 
self  as   such   receiver   by   the   permission   of   this 
Court;  to  pay  the  expenses  of  such  prosecutions  and 
defenses;  and  also  the  expenses  and  disbursements 
of  the  plaintiffs  in  and  about  the  appointment  of 
said  receiver;  to  use  the  name  of  the  defendant  in 
the   prosecution   of  all   such  actions  that  he   may 
find  it  proper  or  necessary  in  his  discretion  to  bring, 
maintain  or  defend,  with  full  power  to  compromise,' 
adjust  and  settle  in  his  discretion  all  such  actions,' 
suits  or  controversies  now  [27]  existing  or  that  may 
hereafter  exist,  subject  always  to  the  confirmation 
thereof  by  this  Court. 
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(5)  That  as  soon  as  may  be  after  said  receiver 
has  entered  upon  the  performance  of  his  duties, 
he  shall  make  a  true,  full  and  correct  inventoiy  of 
all  and  singular  the  real  and  personal  property  of 
every  kind  and  description  whereof  he  is  appointed 
receiver,  and  which  may  come  into  his  possession, 
and  file  the  same  with  the  Clerk  of  this  Court,  and 
due  notice  of  said  filing  be  given  to  plaintiffs'  so- 
licitor. 

(6)  Said  receiver  shall  keep  a  full,  true  and  ac- 
curate account  of  all  and  singular  his  acts  and  do- 
ings in  the  premises ;  render  and  file  with  the  Clerk 
of  this  Court  such  accounts,  and  shall  also  ascer- 
tain and  furnish  this  Court  with  a  true  statement 
of  the  assets  and  liabilities  of  said  corporation  as 
they  shall  be  obtained  by  him  as  Receiver,  and  for 
this  purpose  he  shall  be  authorized  to  employ  an 
auditor  to  assist  him  in  such  work. 

(7)  That  the  Court  establish  by  decree  the 
amount  due  to  plaintiffs,  and  all  others  similarly 
situated,  and  the  amount  of  real  estate  mortgages 
that  shall  be  apportioned  to  them  under  their  liens 
as  set  up  in  this  complaint,  and  that  the  receiver 
shall  be  instructed  to  segregate  the  same  and  hold 
them  subject  to  the  rights  of  these  plaintiffs  and 
all  persons  similarly  situated,  and  be  subject  to  the 
inspection  of  all  parties  interested. 

(8)  That  a  temporary  receiver  of  said  defend- 
ant be  appointed  with  the  usual  powers  of  tempo- 
rary receivers  in  like  cases,  including  all  the  powers 
heretofore  enumerated  in  this  prayer. 
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(9)  That  a  permanent  receiver  of  the  defendant 
corporation  be  appointed  with  the  usual  powers  of 
receivers  in  [28]  like  cases,  including  all  the  powers 
heretofore  enumerated  in  this  prayer. 

(10)  That  a  temporary  receiver  be  appointed 
for  all  the  property  of  the  defendant  within  the 
State  of  Arizona,  said  receiver  to  have  the  usual 
powers  of  receivers  in  like  cases,  including  all  the 
powers  enumerated  in  this  prayer. 

(11)  That  a  permanent  receiver  of  the  defend- 
ant corporation  be  appointed  for  all  the  property 
of  the  defendant  corporation  within  the  State  of 
Arizona,  said  receiver  to  have  the  usual  powers  of 
receivers  in  like  cases,  including  all  the  powers 
enumerated  in  this  prayer. 

(12)  That  said  receiver  be  authorized  and  di- 
rected to  take  possession  of  all  of  the  monies,  as- 
sets and  property  of  the  defendant  Intermountain 
Building  and  Loan  Association,  and  hold  and  oper- 
ate the  same  pending  the  final  determination  of  this 
action. 

(13)  That  an  accounting  be  had  between  the  de- 
fendant corporation  and  each  of  the  plaintiffs 
herein  and  of  all  others  similarly  situated,  and  a 
judgment,  order  and  decree  be  rendered  herein  in 
favor  of  each  of  them  for  such  amount  as  may  be 
f omid  to  be  due  them  by  the  defendant  herein  and 
a  lien  established,  upon  the  real  mortgages  in  pos- 
session of  the  defendant  or  that  may  hereafter  come 
into  the  hands  of  the  receiver  to  be  appointed  herein 
in  accordance  with  the  contract  set  up  in  this  com- 
plaint. 
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(14)  That  pending  a  hearing  upon  plaintiffs^ 
application  for  the  appointment  of  a  receiver,  a 
temporary  restraining  order  be  granted  forthwith 
without  formal  notice,  restraining  and  enjoining 
defendant,  its  officers,  agents,  employees,  deputies 
and  servants  and  all  persons  acting  by,  through  or 
under  it,  or  its  successors  or  assigns,  from  remov- 
ing, concealing,  destroying  or  disposing  of  any  of 
the  files,  papers,  [29]  records,  documents,  monies, 
securities,  choses  in  action,  books  of  account,  and 
all  other  property  of  the  defendant  now  within  the 
State  and  District  of  Arizona  and  the  jurisdiction 
of  this  Court,  until  such  time  as  plaintiffs'  applica- 
tion herein  for  the  appointment  of  a  receiver  be 
heard  and  determined. 

(15)  That  the  Court  grant  to  your  plaintiffs  a 
writ  of  subpoena  of  the  United  States  issued  out 
of  and  under  the  seal  of  this  Honorable  Court,  di- 
rected to  said  defendant,  and  commanding  it  on  the 
day  therein  to  be  named,  and  under  certain  penalty, 
to  be  and  appear  before  this  Honorable  Court,  then 
and  there  to  answer  all  and  singular  the  premises, 
and  to  stand  and  perform  and  abide  by  such  order, 
direction  and  decree  as  may  be  made  against  said 
defendant  in  the  premises. 

(16)  That  plaintiffs  have  such  other  and  further 
relief  as  to  the  Coiu't  may  seem  meet  and  proper, 
or  to  which  they  may  be  entitled,  either  at  law  or 
in  equity. 

(17)  That  plaintiffs  have  their  costs  herein  in- 
curred. 
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(18)  And  your  plaintiffs  averring  that  this  is  the 
first  application  for  an  injunction  touching  on  the 
matters  set  forth  in  said  complaint  and  will  ever 
pray. 

ELIZABETH  G.  MONAGHAN 
Solicitor  for  Plaintiffs, 
Prescott,  Arizona. 
State  of  Arizona, 
County  of  Maricopa — ss. 

Elizabeth  G.  Monaghan,  being  first  duly  sworn 
on  oath,  deposes  and  says: 

That  she  is  solicitor  for  each  of  the  plaintiffs  in 
the  above  entitled  action  and  has  been  duly  au- 
thorized by  each  of  them  to  make  this  verification 
for  and  on  behalf  of  each  of  them ;  that  she  has  read 
the  foregoing  complaint  and  knows  the  [30]  con- 
tents thereof;  that  she  has  knowledge  of  the  facts 
upon  which  relief  is  asked  in  said  complaint  and 
knows  that  this  suit  is  not  a  collusive  one  to  confer 
on  the  court  of  the  United  States  jurisdiction  of  a 
-case  of  which  it  would  not  otherwise  have  cogniz- 
ance. That  the  allegations  in  said  complaint  are 
true  in  substance  and  in  fact. 

ELIZABETH  G.  MONAGHAN 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  June,  1933. 
(Notarial  Seal) 

BESS  M.  WHITE 
Notary  Public 

My  commission  expires:  June  18,  1935. 
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Received  copy  of  the  within  instrument  this  19 
day  of  June,  1933. 

R.  G.  LANGMADE 

Solicitor   for   Defendant. 

[Endorsed] :   Filed  Jun  23  1933.  [31] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

United  States  of  America, 
State  of  Arizona, 
County  of  Maricopa. — ss. 

James  A.  Smith,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  a  certified  public  accountant  and  has 
been  for  many  years  engaged  in  that  line  of  work 
and  is  familar  with  the  accounting  methods  em- 
ployed in  corporations  of  the  nature  of  the  defend- 
ant in  the  above  entitled  cause. 

That  at  the  instance  of  the  solicitor  of  the  plain- 
tiffs in  the  above  entitled  suit  he  examined  the  affi- 
davits of  Kathleen  Nelligan  and  Gertrude  Casto 
hereto  attached,  together  with  the  copies  of  the 
statements  and  reports  of  the  defendant  in  this 
action  filed  in  the  office  of  the  Bank  Commissioner 
of  the  State  of  Utah.  That  the  affidavits  of  said 
Kathleen  Nelligan  and  Gertrude  Casto  are  to  the 
effect  that  the  copies  of  the  reports  of  the  defend- 
ant attached  to  their  affidavits  are  true  and  correct 
copies  of  the  statements  and  reports  of  the  defend- 
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ant  filed  with  the  Bank  Commissioner  of  the  State 
of  Utah. 

That  he  has  also  examined  the  affidavit  of  Eliza- 
beth G.  [32]  Monaghan  hereto  attached  and  exam- 
ined and  checked  the  calculations  upon  which  her 
affidavit  is  based  and  that  he  found  her  calculations 
to  be  true  and  correct  and  the  results  arrived  at 
and  set  up  in  her  affidavit  as  to  the  financial  condi- 
tion of  the  defendant  corporation  to  be  correct. 

That  your  affiant  has  checked  each  of  the  state- 
ments attached  to  said  affidavits  of  Kathleen  Nelli- 
gan  and  Gertrude  Casto  as  to  the  assets  and  liabil- 
ities of  the  defendant  and  as  to  its  receipts  and  dis- 
bursements, and  that  from  these  records,  assuming 
the  facts  stated  in  said  affidavits  to  be  true  and 
assuming  that  the  verified  reports  of  the  defendant 
filed  with  the  Bank  Commissioner  of  the  State  of 
Utah,  copies  of  which  are  attached  to  the  affidavits 
of  Kathleen  Nelligan  and  Gertrude  Casto,  are  true 
and  correct,  this  affiant  finds  from  an  examination 
thereof  and  a  checking  of  all  of  its  facts  and  figures, 
that  defendant  in  this  suit  is  now  and  has  been  for 
a  period  of  more  than  seven  years,  insolvent,  and 
that  its  liabilities  have  exceeded  its  assets  during 
all  of  said  period  of  seven  years,  and  do  now  ex- 
ceed its  assets. 

Affiant  further  states  that  he  has  found  from  a 
calculation  based  on  said  affidavits  and  reports,  that 
during  the  entire  period  from  1921  to  1932,  inclu- 
sive, the  expenses  of  doing  business  of  said  defend- 
ant, together  with  the  interest  liability  incurred  by 
it  upon  installment  savings  certificates  and  other 
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forms  of  indebtedness  has  been  in  excess  of  the 
maximum  amount  of  income  it  could  have  received 
from  the  interest  upon  real  estate  mortgages  and 
other  securities  held  by  it,  together  with  any  other 
forms  of  income  that  it  has  reported  to  the  Bank 
Commissioner  during  these  periods  in  its  verified 
statements  as  shown  in  the  affidavits  hereinabove 
referred  to. 

That  assuming  the  facts  stated  in  said  affidavits 
and  reports  are  true,  the  said  defendant  is  now 
insolvent  and  its  liabilities  exceed  its  assets  in  a 
sum  in  excess  of  $400,000.00,  [33]  and  that  the  out- 
standing obligations  to  the  plaintiffs  herein  and 
others  similarly  situated  exceed  in  amount  the  sum 
of  $2,300,000.00,  exclusive  of  accumulated  interest, 
and  part  of  the  interest  has  been  accumulating  for 
more  than  ten  years  without  any  payment  thereon 
whatsoever,  and  that  the  defendant  does  not  own  or 
hold  real  estate  mortgages  in  excess  of  the  sum  of 
$1,600,000.00;  that  the  defendant  herein  has  been 
insolvent  for  more  than  seven  years  prior  to  the 
making  of  this  affidavit;  that  the  said  records,  files 
and  verified  reports  in  the  office  of  the  said  Bank 
Commissioner  of  the  State  of  Utah,  as  shown  by 
the  affidavits  herein  referred  to,  show  an  aggregate 
loss  from  the  time  that  the  defendant  first  started 
its  business  up  to  and  including  the  31st  day  of 
December,  1932,  in  excess  of  the  sum  of  $500,000.00, 
and  that  its  loss  during  the  year  1932  was  in  excess 
of  170,000.00. 

JAMES  A.  SMITH,  C.P.A. 
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Subscribed  and  sworn  to  before  me  this  8  day  of 
April,  1933. 
(Notarial  Seal)     WM.  G.  FLAY, 

Notary  Public 

My  commission  expires  August  21,  1933. 

[Endorsed] :     Filed  Apr.  18,  1933.  [34] 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  7516 

INTERMOUNTAIN  BUILDING  &  LOAN  ASSN. 
et  al., 

vs. 

GUADALUPE  R.  GALLEGOS,  et  al,  etc. 

MANDATE 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America 
To  the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  for  the  District  of  Arizona 
— Greeting : 
(Seal) 

Whereas,    lately   in   the   District   Court   of   the 
United  States  for  the  District  of  Arizona,  before 
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you,  or  some  of  you,  in  a  cause  between  Guadalupe 
R.  Gallegos,  and  Francesca  Gal  legos,  his  wife,  Inga 
G.  Gudmundsen,  and  Mata  E.  Dexter,  in  their  own 
belialf,  and  in  behalf  of  others  similarly  situated, 
plaintiffs,  and  Intermountain  Building  and  Loan 
Association,  a  corporation,  defendant,  Edward  O'- 
Reilly, Kitty  R.  Grossman,  and  Frank  W.  Nelson, 
Intervenors,  H.  C.  Smoot,  and  Sophia  Smoot,  Inter- 
venors,  No.  E-268,  an  order  was  duly  entered  on  the 
lOtli  da}^  of  April,  1934,  and  an  Order  Appointing 
Receiver  Pendente  Lite,  was  duly  filed  on  the  20th 
day  of  April,  1934,  which  said  orders  are  of  record 
and  fully  set  out  in  said  cause  in  the  office  of  the 
Clerk  of  said  District  Court,  to  which  reference  is 
hereby  made,  and  the  same  is  hereby  expressly  made 
a  part  thereof,  and  as  by  the  inspection  of  the 
Transcript  of  the  Record  of  the  said  District  Court, 
which  was  brought  into  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  by  virtue 
of  an  appeal  prosecuted  by  Intermountain  Build- 
ing and  Loan  Association,  a  Corporation,  and  J.  A. 
Malia,  Bank  Commissioner  of  the  State  of  Utah, 
as  a])pellants,  against  Guadalupe  R.  Gallegos,  and 
Francesca  Gallegos,  His  Wife,  Inga  G.  Gudmund- 
sen and  Mata  E.  Dexter,  in  their  own  behalf  and  in 
behalf  of  others  similarly  situated,  H.  C.  Smoot 
and  Sophia  Smoot,  his  wife,  as  appellees,  agreeably 
to  the  Act  of  Congress  in  such  cases  made  and  pro- 
vided, fully  and  at  large  appears: 
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And  Whereas,  on  the  28th  day  of  February  in  the 
year  of  our  Lord  One  Thousand,  Nine  Hundred  and 
Thirty  five  the  said  cause  came  on  to  be  heard  be- 
fore the  said  Circuit  Court  of  Appeals,  on  the  said 
Transcript  of  the  Record,  and  was  duly  argued  and 
submitted.  [35] 

On  Consideration  Whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  Court,  that  the  orders 
of  the  said  District  Court  in  this  cause  be,  and 
hereby  are  af&rmed,  with  costs  in  favor  of  the  ap- 
pellees and  against  the  appellants. 

It  is  further  ordered,  adjudged  and  decreed  by 
this  Court,  that  the  appellees  recover  against  the 
appellants  for  their  costs  herein  expended,  and  have 
execution  therefor. 

(August  5,  1935) 
You,  Therefore,  Are  Hereby  Commanded,  That 
such  execution  and  further  proceedings  be  had  in 
the  said  cause  as  according  to  right  and  justice  and 
the  laws  of  the  United  States  ought  to  be  had,  the 
said  appeal  notwithstanding. 

Witness,  the  Honorable  Charles  E.  Hughes,  Chief 
Justice  of  the  United  States,  the  18th  day  of  No- 
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vember,  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  thirty-five. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Amount  of  Costs  Allowed  and  Taxed 

In  favor  of  appellees  and  Against  appellant  as 
per  Annexed  Bill  of  Items,  taxed  in  Detail :  $20.00. 
PAUL  P.  O'BRIEN 
Clerk  [36] 

BILL  OP  ITEMS  ANNEXED  TO  MANDATE 
PURSUANT  TO  SECTION  5,  RULE  31 

Item  No.  Debit  Items  Dr.  Cr. 

1  Docketing  the  Case  and  Filing  the 

Record    5.00 

2  Entering  3  Appearances 75 

3  Entering   Continuances   

4  Entering    3    Orders 60 

5  Fihng   37    Papers 9.25 

6  Filing  20  copies  of  printed  record     5.00 

7  Filing  Briefs  for  Each  Party  Ap- 

pearing 3  15.00 

8  Filing  

9 

10 

11  Transferring    Cause    on    Printed 

Calendar    (2)    2.00 

12  Drawing,    Filing    and    Recording 

Decree  or  Judgment  1.65 

13 

14     Filing  Petition  for  a  Rehearing....      5.00 

15 

16     Issuing   Certified   Record   on   Cer- 
tiorari Petition  30.60 
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Bill  of  Items  Annexed  to  Mandate  Pursuant  to 
Section  5,  Rule  31 — (Continued) 

Item  No.  Debit  Items  Dr.  Cr. 

17     Telegram  from  Clei*:  US  SC 2.71 

18 

19     Issuing  Mandate,  $5.00;  coata  and 

Copy    $.40'   5.00 

20 

21  Total,   Miscellaneous  Costs  82.96 

22  Expense,  Printing  Record,  R.  23:324.09 

23  Expense,    Printing    Proceed    CCA    46.04 

24  Total  of  Debit  Items 453.09 

Credit  Items 

1  Deposit  Rule  17     Moore  &  Shim- 

mel    35.00 

2  Additional      Deposits     Moore      & 

Shimmel     (JAMoore) 75.16 

3 
4 

5  Expense  Printing  Record,   R.   23 : 

M  &  S 324.09 

6  Expense      Printing      Proceedings, 

CCA.   M.&S   46.04 

7  Total  of  Credit  Items  480.29 

8  Balance   refund    (Moore    &   Shim- 

mel)      27.20 

Totals 453.09         453.09 

Itemized  Bill  of  Costs  Allowed  and  Taxes  Amount 

1  Certified    Cost    of    Transcript    from    Court 

Below   

2 

3  Deposits  Account  Misc.  Costs 

4  Total    Expense,   Printing   Record 

5  Expense    Printing    Proceedings,    CCA 

6 
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Bill  of  Items  Annexed  to  Mandate  Pursuant  to 
Section  5,  Rule  31 — (Continued) 

Item  No.  Debit  Items  Dr.  Cr. 

7  Attorney's   Docket   Fee 20.00 

8  Balance    Costs   

Total    (Inserted   in  Body  of  Mandate) 

Taxed  at  20.00 

Attest:  PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Cir- 
cuit   Court    of    Appeals    for 
the  Ninth  Circuit. 
[Endorsed]:     Filed  Dec  2   1935.   J.   Lee  Baker, 

Clerk,  United  States  District  Court  for  the  District 

of  Arizona.  By  Jerome  L.  Buchanan,  Deputy  Clerk. 

[37] 
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PETITIONER  MONAGHAN'S  EXHIBIT  B 

In  the  District  Court  of  the  United  States  for  the 
Federal  District  of  Arizona. 

No.  E-268— Phoenix 

GUADALUPE  R.  GALLEGOS,  FRANCESCA 
GALLEGOS,  his  wife,  INGA  G.  GUDMUND- 
SEN  AND  MATA  E.  DEXTER,  in  their  own 
behalf  and  in  behalf  of  others  similarly  situ- 
ated. 

Plaintiffs, 
vs. 

INTERMOUNTAIN  BUILDING  &  LOAN  AS- 
SOCIATION, 

Defendant. 

PETITION  OF  ELIZABETH  G.  MONAGHAN 
FOR  ALLOWANCE  OF  ATTORNEYS^ 
FEES  FOR  LEGAL  SERVICES  REN- 
DERED AND  EXPENSES  INCURRED 
AND  EXPENSES  FOR  WHICH  THE  AT- 
TORNEYS BECAME  OBLIGATED,  IN 
THE  PREPARATION  AND  TRIAL  OP 
THE  ABOVE  ENTITLED  SUIT. 

Comes  now  Elizabeth  G.  Monaghan,  and  respect- 
fully presents  to  this  court  her  petition  for  allow- 
ance of  attorneys'  fees  for  legal  services  rendered 
and  expenses  incurred  and  expenses  for  which  the 
attorneys  became  obligated,  in  the  preparation  and 
trial  of  the  above  entitled  suit,  wherein  petitioner 
was  employed  to  represent  the  plaintiffs  and  others 
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similarly  situated,  not  specifically  named  as  plain- 
tiffs therein  but  who  were  represented  by  the  plain- 
tiffs named  and  who  accepted  and  particij^ated  in 
the  benefits  resulting  therefrom;  2,792  of  them  hav- 
ing elected  to  accept  the  benefits  of  petitioner's  ef- 
forts in  the  premises,  such  benefits  consisting  in  the 
recovery  for  their  benefit  of  a  trust  fund  of  more 
than  two  million  dollars,  namely  $2,119,662.82,  which 
would  otherwise  have  been  dissipated  and  totally 
lost  to  them ;  and  in  support  of  this  petition  alleges 
the  following: 

I. 

PETITIONER'S  PROFESSIONAL 
EXPERIENCE. 

Petitioner  has  been  since  1923,  and  now  is,  a 
member  of  the  [38]  Bar  of  the  Supreme  Court  of 
Arizona  and  of  the  United  States  District  Court  for 
the  Federal  District  of  Arizona,  and  has  been  at  all 
times  since  said  date  in  active  practice  before  the 
state  Courts  of  Arizona  and  the  Federal  Courts  of 
the  District  of  Arizona. 

Petitioner  is  now  and  has  been  for  many  years  a 
member  of  the  State  Bar  of  California  and  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

II. 

PETITIONER'S  EMPLOYMENT. 

During  the  first  part  of  the  year  1932  petitioner 
was  employed  by  lienholding  creditors  of  the  Inter- 
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mountain  Building  &  Loan  Association,  the  defend- 
ant above  named,  and  spent  a  number  of  months  in 
investigating  the  affaii's  of  said  defendant,  as  well 
as  filing  a  suit  in  the  state  court,  as  hereinafter  set 
forth.  On  March  3,  1933,  petitioner  was  authorized 
by  the  above  named  plaintiffs  by  written  instru- 
ments to  bring  such  actions  or  suits  as  she  might 
deem  proper  and  advisable  as  against  the  Inter- 
mountain  Building  &  Loan  Association,  an  Utah 
corporation,  and  to  take  such  action  as  she  might 
deem  necessary  for  the  appointment  of  a  receiver 
for  said  corporation,  and  to  associate  any  other  at- 
torney with  her,  should  she  deem  it  advisable. 

ASSOCIATE  COUNSEL. 

Following  the  institution  of  said  suit  on  April  18, 
1933,  your  petitioner  associated  Joseph  M.  Nealon, 
an  attorney  at  law  of  El  Paso,  Texas,  as  counsel 
for  the  purpose  of  the  hearing  on  May  8,  1933,  of 
the  motion  to  dismiss  filed  by  the  defendants,  and 
following  the  filing  of  the  amended  complaint  on 
June  23,  1933,  your  petitioner  associated  with  her, 
Hon.  Thomas  W.  Nealon,  an  attorney  at  law,  of 
Phoenix,  Arizona,  to  assist  her  in  such  litigation. 
That  said  Thomas  W.  Nealon  was  an  outstanding 
member  of  the  bar  of  the  state  of  Arizona,  and  a 
large  portion  of  his  practice  in  Arizona  since  1914, 
has  been  on  the  equity  side  of  the  Federal  Court. 

[39] 
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III. 
Immediately  upon  being  employed  in  the  first 
part  of  1932,  as  aforesaid,  your  petitioner  began  an 
investigation  of  the  affairs  of  said  corporation, 
searching  all  available  sources  of  information  to 
ascertain  the  financial  condition  of  said  corporation, 
the  nature  and  extent  of  its  assets  and  liabilities, 
the  conduct  of  its  officers  and  directors,  as  well  as  a 
study  of  the  law  applicable  to  the  existing  situation. 

TV. 

In  the  course  of  this  investigation,  your  petitioner 
discovered  that  the  business  of  the  defendant  cor- 
poration was  being  conducted  in  a  manner  contrary 
to  law,  extravagantly,  wastefully,  and  in  a  manner 
that  would  ultimately  result  in  the  waste  and  dis- 
sipation of  all  of  the  assets  of  the  corporation,  and 
that  the  corporation  had  been  insolvent  from  about 
the  year  1922,  if  not  before  that  date,  and  that  it 
was  not  a  true  building  and  loan  association  but  a 
fraudulent  corporation. 

V. 

RESULTS  OBTAINED  FOR  BENEFIT 
OF  CREDITORS. 

As  a  result  of  the  investigation  made  by  your 
petitioner,  which  is  outlined  more  fully  hereinafter, 
your  petitioner,  on  April  18,  1933,  instituted  the 
above  suit,  and  filed  an  amended  complaint  in  June, 
1933.  Following  the  filing  of  the  amended  complaint, 
your  petitioner,  with  the  assistance  of  said  Thomas 
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W.  NealoD,  represented  said  creditors  in  all  pro- 
ceedings until  final  judgment,  although  those  in 
control  of  the  corporation  opposed  relief  for  plain- 
tiffs and  those  similarly  situated  all  the  way  to  the 
Supreme  Court  of  the  United  States.  Your  peti- 
tioner, and  her  co-solicitor,  were  successful  in  every 
step,  notwithstanding  the  great  hazard  of  success, 
owing  to  the  difficulty  of  procuring  evidence,  the 
novel  questions  involved,  and  the  brilliant  array  of 
attorneys  retained  to  oppose  your  petitioner  and 
[40]  her  co-solicitor,  all  of  which  is  more  fully  set 
forth  hereinafter. 

The  success  of  your  petitioner  and  her  co-solici- 
tor in  this  litigation  resulted  in  saving  to  the  credi- 
tors of  the  Association,  assets  of  a  value  of  |2,119,- 
662.82,  the  following  being  a  summary  of  the  assets 
of  said  defendant  corporation  now  in  the  actual  or 
constructive  possession  of  the  receiver  of  said  cor- 
poration : 

The  Arizona  assets,  as  per  inventory  of 
April  1,  1937,  have  a  value  as  per  the 
books  of  the  corporation  and  receiver  of  $1,597,841.89 

The  assets  in  other  states,  as  shown  in  in- 
ventories of  November  30,  1935,  and  April 
1,  1937,  amount  to 1,135,229.34 

Total 2,733,071.23 

Less  allowance  for  loss  on  realization: 

On    Arizona    assets $248,228.54 

On  assets  in  other  states 365,179.87 

Total    allowance   for   loss   on   realization   as 

per  report  of  H.  S.  McCluskey 613,408.41 

Realization  value  of  all  assets $2,119,662.82 
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In  addition  thereto,  choses  in  action  against 
M.  E.  Waddoups  and  other  directors  of 
the  defendant  corporation,  from  which 
should  be  realized  $100,000.00 ;  and  against 
the  bonding  company  bonding  the  officers 
and  directors,   in  the  sum  of  $50,000.00. 

That  2,792  of  the  creditors  of  said,  corporation 
elected  to  avail  themselves  of  the  benefit  of  the 
decree  obtained  through  the  efforts  of  solicitors  for 
plaintiffs. 

VI. 

Petitioner,  and  her  co-solicitor,  found  upon  their 
investigation,  that  some  3,840  were  creditors  of  said 
Association;  the  bulk  of  these  creditors  being  peo- 
ple of  limited  means,  among  them  widows,  orphans, 
guardians  and  old  people,  endeavoring  to  safely  in- 
vest $5.50  per  month  and  thus  in  the  course  of  ten 
and  one-half  years  accumulate  $1,000.00;  they  pos- 
sessed but  limited  business  experience  which  was  not 
sufficient  to  enable  them  to  analyze  the  complicated 
corporate  structure  of  the  defendant  [41]  corpora- 
tion and  they  were  influenced  in  making  their  invest- 
ments by  plausible  propaganda  presented  by  the 
corporation  through  newspaper  articles,  circulars 
and  printed  matter,  as  well  as  by  high-pressure 
salesmen.  And  in  the  contract  itself,  it  was  specific- 
ally provided  that  the  corporation  should  hold  in 
trust  for  each  of  the  plaintiffs  and  those  similarly 
situated,  real  estate  mortgages  in  the  amount  of 
100%  of  the  amount  due  to  each  of  them,  and  that 
these  securities  in  the  trust  fund  should  be  subject 
to  the  constant  inspection  of  the  banking  officials 
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of  Utah  or  of  the  state  in  which  the  creditor  re- 
sided. 

CONTRACT  TRUST  PROVISION. 

The  contract  contained  the  following  provision: 

"PRIVILEGES  AND  CONDITIONS. 

Security.  As  security  for  the  performance  of 
the  obligations  of  the  Association  hereunder, 
the  Association  will  hold  intact,  subject  to  the 
constant  examination  and  inspection  of  the 
banking  department  of  the  State  of  Utah,  first 
mortgages  on  improved  Real  Estate  in  an 
amount  equal  to  at  least  one  hundred  percent 
of  its  liabilities  hereunder,  less  the  amount  of 
any  loans  made  on  this  and  like  certificates  or 
any  certificates  issued  in  lieu  thereof." 

VII. 

DISCLOSURES  OBTAINED  BY 
INVESTIGATION. 

Investigation  disclosed  many  wrongful  acts  com- 
mitted by  the  defendant  corporation  resulting  in 
the  waste  and  dissipation  of  its  assets  and  of  the 
trust  funds  entrusted  to  it,  and  which  caused  the 
insolvency  of  the  defendant  corporation,  some  of 
which  were  as  follows : 


50  Elizabeth  G.  Monaghan 

Petitioner  Monaghan 's  Exhibit  B  (Cont.) 
UNLAWFUL  EXPENDITURES. 

During  a  period  of  3I/2  years  there  had  been  un- 
lawfully paid  to  one  M.  E.  Waddoups,  as  com- 
missions on  the  sale  of  securities  of  the  Inter- 
mountain  Building  &  Loan  Association  (in 
many  instances  he  receiving  all  that  was  paid 
in  to  the  corporation  by  the  lender,  the  sum  of  $   482,886.00 

Dividends  had  been  paid  to  said  Waddoups  and 
his  r421  associates,  that  were  never  earned  by 
the  corporation  and  which  were  wrongfully 
paid  from  the  trust  fund  belonging  to  the 
plaintiffs  and  others  similarly  situated,  amount- 
ing  to   418,649.50 

That  loans  had  been  improvidently  made,  a  large 
percentage  of  which  were  made  in  violation  of 
the  Articles  of  Incorporation  and  By-Laws  of 
the  Association,  resulting  in  a  loss  of 765,182.78 

The  total  loss  on  these  three  items  alone  being $1,666,718.28 

In  addition  to  the  above  your  petitioner  and  her 
co-solicitor  found  that  an  exor])itant  and  fictitious 
salary,  the  amount  being  impossible  to  estimate,  was 
being  paid  to  said  Waddoups  as  president  of  the 
defendant  corporation,  and  had  been  during  a  long 
period  of  time  upon  a  basis  of  $24,000.00  per  year, 
approximately  45%  of  which  came  from  the  trust 
fund  belonging  to  the  ])laintiffs  and  those  similarly 
situated,  and  which  were  ])aid  in  violation  of  the 
Articles  of  Incorporation  and  By-laws  of  the  Asso- 
ciation, while  said  Waddoups  devoted  only  a  part 
of  his  time  to  the  business  of  the  Intermountain 
Building  &  Loan  Association. 
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WRONGFUL  MANAGEMENT. 

Petitioner,  and  her  co-solicitor,  found  that  said 
M.  E.  Waddoups  had  dominated  and  controlled  said 
corporation  absolutely  from  the  time  of  its  organi- 
zation in  Utah  in  1921,  until  his  stock  therein  was 
purchased  by  one  Daniel  Alexander,  in,  to-wit:  Oc- 
tober of  1924,  and  that  upon  losing  control  of  said 
corporation,  he  moved  from  Salt  Lake  City,  Utah, 
to  Phoenix,  Arizona,  where  he  organized  the  First 
National  Building  and  Loan  Association,  and 
through  said  latter  corporation  again  obtained  con- 
trol of  the  defendant  corporation  in,  to-wit :  August 
1930,  and  that  at  all  times  subsequent  to  that  date 
up  to  the  time  of  the  appointment  of  the  receiver 
herein  by  this  Court  he  retained  such  control  and 
manipulated  its  affairs  for  the  benefit  of  himself 
and  to  [43]  and  to  the  injury  of  the  plaintiffs  and 
those  similarly  situated. 

WILFUL  AND  NEGLIGENT  CONDUCT. 

Said  Waddoups  was  using  the  funds  of  the  Asso- 
ciation to  finance  the  operations  of  the  Lincoln 
Mortgage  Company,  a  company  largely  owned  and 
absolutely  dominated  by  him,  and  the  defendant 
corporation  suffered  extreme  losses  through  the 
manipulation  of  loans  made  upon  buildings  erected 
by  said  Lincoln  Mortgage  Company. 

Prior  to  the  organization  of  the  defendant  corpora- 
tion, said  Waddoups  had  entered  into  a  secret  contract 
with  one  Danield  Alexander,  in  which  it  was  agreed 
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that  said  Alexander  should  be  elected  President  of  the 
defendant  corporation,  and  that  Waddoups  should 
not  be  an  officer,  but  should  re<^eive  a  large  commis- 
sion upon  all  contracts  issued  by  the  corporation  of 
similar  tenor  to  those  held  by  plaintiffs,  and  that  they 
were  to  divide  these  profits  derived  from  this  trans- 
action. Later  Alexander  sued  Waddoups  for  his 
portion  under  such  agreement  but  Waddoups  set- 
tled said  suit  before  it  came  to  trial. 

Losses  of  an  extremely  large  amonut,  the  actual 
figures  of  which  cannot  be  obtained,  were  suffered 
by  the  corporation  through  the  negligence  of  its 
officers  and  directors  in  permitting  taxes  to  accumu- 
late on  i)roperty  on  which  they  held  mortgages, 
(some  as  long  as  ten  years)  and  in  some  cases  the 
total  of  the  delinquent  taxes  amounted  to  more 
than  the  value  of  the  property.  As  a  result  of  this 
negligence  many  properties  were  lost  through  tax 
sales,  and  other  properties  necessarily  had  to  be 
abandoned.  Nor  did  these  officers  and  directors  of 
the  corporation  take  any  steps  in  court  necessary  to 
secure  the  payment  of  such  taxes  from  the  rental 
value  of  the  properties. 

In  the  year  1931  alone,  unlawful  dividends  paid 
to  the  president  of  the  Association  and  his  associ- 
ates amounted  to  some  $119,312.68.  During  the  same 
period,  expenses,  salaries,  costs  [44]  of  collection 
and  other  items  ran  the  expense  up  to  $218,718.79; 
a  sum  greater  than  could  have  been  collected  from 
the  interest  of  all  of  the  mortgages  held  by  the  cor- 
poration and  the  rents  from  all  the  properties  owned 
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by  the  corporation.   The  losses  of  the  corporation 
during  that  period  alone  was  probably  in  excess  of 
$240,000.00. 

The  Association  had  paid  large  sums  of  money  to 
withdrawing  certificate  holders  while  it  was  insol- 
vent, with  the  result  that  some  of  such  holders  had 
been  paid  in  full  while  the  plaintiffs  and  those  simi- 
larly situated  w^ould  receive  under  any  circum- 
stances only  a  portion  of  the  money  due  them. 

The  Association  had  been  transferring  and  was 
continuing  to  transfer  many  of  its  assets  to  other 
corporations. 

The  Association  was  not  functioning  for  the  pur- 
pose for  which  it  was  incorporated,  was  doing  prac- 
tically no  new  business  or  any  profitable  business 
and  had  lost  the  confidence  of  the  public  to  such  an 
extent  that  it  could  never  be  profitably  conducted, 
and  had  lost  all  right  to  do  any  business  in  Arizona. 

VIII. 

INSOLVENCY. 

The  investigation  disclosed  that  the  conduct  of 
the  officers  and  directors  of  the  defendant  corpora- 
tion had  been  such  that  at  the  time  your  petitioner 
filed  suit  herein,  she  alleged  that  the  liabilities  of 
the  corporation  exceeded  the  assets  of  said  corpora- 
tion by  more  than  $400,000.00  (the  liability  was 
later  found  to  be  in  excess  of  $700,000.00)  and  that 
the  corporation  was  hopelessly  insolvent  and  had 
been  so  since  1922.  Its  paid-in  capital  never  ex- 
ceeded  $3,460.00,   and   this   was   exhausted   before 
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1922,  and  from  that  time  on  it  operated  on  money 
borrowed  from  its  creditors. 

IX. 

CONCEALMENT  OF  TRUE  STATE  OF 
AFFAIRS. 

The  true  state  of  affairs  of  the  corporation  was 
concealed  [45]  from  the  creditors  and  the  public  by 
the  fact  that  the  total  liabilities  on  obligations  like 
those  held  by  the  plaintiffs  and  those  similarly  situ- 
ated, never  appeared  upon  the  books  of  the  com- 
pany, and  further  by  the  fact  that  thousands  of 
these  obligations  had  been  written  off  on  the  records 
of  the  corporation  as  if  they  had  been  forfeited, 
there  being  no  authority  of  law  whatsoever  permit- 
ting the  corporation  and  its  officers  so  to  do.  As  a 
result  thereof,  there  were  hundreds  of  the  creditors 
of  said  association  who  were  entitled  to  participate 
in  this  trust  fund,  whose  rights  had  been  totally  lost. 
A  large  portion  of  the  funds  so  ''forfeited"  was 
absorbed  by  said  Waddoups  and  his  associates 
through  a  particular  form  of  stock  called  "expense 
fund  stock",  although  said  funds  belonged  in  a  trust 
fund  for  the  purpose  of  protecting  those  who  had 
furnished  money  to  buy  the  securities. 


FUNDS  WRONGFITLLY  SENT 
OUT  OF  STATE. 

The  officers  and  directors  of  the  corporation  also 
sent  large  sums  of  money  out  of  the  state  for  the 


vs.  Harry  W.  Hill  55 

Petitioner  Monaghan's  Exhibit  B  (Cont.) 
purpose  of  giving  a  preference  to  residents  of  other 
states  in  the  matter  of  the  payment  of  claims  simi- 
lar to  those  of  the  plaintiffs  herein  and  those  simi- 
larly situated.  Among  these  sums  so  taken,  $40,- 
000.00  was  sent  to  California  in  1929,  and  $50,000.00 
in  1932,  which  sums  were  invested  in  securities  that 
are  now  held  in  California,  (suit  is  now  pending  to 
recover  the  same  for  the  benefit  of  the  plaintiffs  and 
those  similarly  situated  and  is  being  conducted  for 
and  on  their  behalf,  the  present  receiver  of  the  cor- 
poration also  being  a  party  thereto).  There  was  also 
a  similar  attempt  to  give  a  preference  to  residents 
of  Oregon  and  Wyoming, — all  in  violation  of  the 
rights  conferred  upon  the  plaintiffs  and  those  simi- 
larly situated. 

XL 

FRAUDULENT  ADVERTISING  [46] 

The  officers  and  directors  of  the  defendant  cor- 
poration also  published  in  newspapers  and  circu- 
lars, false  reports  that  the  defendant  corporation 
and  five  other  building  and  loan  associations,  known 
as  the  Intermountain  Building  and  Loan  Group, 
dominated  by  said  M.  E.  Waddoups,  had  a  capital 
and  surplus  in  excess  of  $8,000,000.00,  at  a  time  when 
each  of  these  associations  was  insolvent  and  when 
approximately  45%  of  this  amount  represented  lia- 
bilities of  the  defendant  corporation,  these  reports 
being  made  with  the  intent  of  securing  further  con- 
tributions from  persons  situated  as  were  the  plain- 
tiffs in  this  suit,  and  inducing  the  public  to  invest  its 
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money  with  the  defendant  by  such  false  represen- 
tations. 

XII. 

FAILURE  OF  UTAH  BANK  COMMISSIONER 

TO  ACT. 

The  defendant  corporation  was  charged  by  law 
with  the  duty  of  filing  reports  showing  its  financial 
condition,  with  the  Banking  Department  of  the 
State  of  Utah,  and  did  make  such  purported  re- 
ports each  year  for  the  years  1921  to  and  including 
1932.  Although  the  contracts  issued  to  the  plaintiffs 
and  those  similarly  situated  provided  that  the  funds 
of  said  association  should  be  invested  in  first  mort- 
gages on  improved  real  estate  in  an  amount  equal 
to  at  least  100%  of  its  liabilities  therein,  and  that  the 
mortgages  should  be  at  all  times  subject  to  the  con- 
stant examination  and  inspection  of  the  Banking 
Department  of  Utah,  and  although  the  Banking  De- 
partment of  Utah  was  empowered  to  make  complete 
examinations  of  the  affairs  of  said  defendant  cor- 
poration, and  did  make  numerous  investigations 
thereof,  and  although  by  these  reports  and  these  ex- 
aminations the  said  Bank  Commissioner  was  fully 
informed,  or  by  reasonable  diligence  could  have  been 
informed  of  the  unsafe  and  unsound  condition  of 
said  defendant  corporation  and  the  misconduct  of 
its  officers  in  declaring  dividends  from  trust  funds, 
and  other  misconduct  and  neglect  of  its  [47]  officers, 
and  the  insolvency  of  the  corporation  during  all  of 
the  period  from  1922  to  1932,  the  Bank  Commissioner 
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of  Utah,  with  all  this  information  before  him,  and 
with  all  these  resources  at  his  command,  failed,  re- 
fused and  neglected  to  take  any  steps  for  the  protec- 
tion of  these  plaintiffs  and  those  similarly  situated. 

XIII. 

THREATENED  REMOVAL  OF  ALL  ASSETS. 

Petitioner  during  the  course  of  her  investigation 
of  the  affairs  of  the  defendant  corporation  in  the 
year  1932,  received  information  from  reliable  sources 
that  the  corporation  was  planning  to  remove  all  of 
its  personal  property,  including  promissory  notes 
and  mortgages,  and  its  books  and  records,  out  of  the 
state  of  Arizona,  and  out  of  the  jurisdiction  of  the 
courts  of  Arizona,  so  as  to  render  it  practically  im- 
possible for  its  creditors  to  protect  their  rights  and 
which  would  force  them  to  a  foreign  jurisdiction  in 
search  of  redress,  which  redress  could  only  have  been 
secured  at  a  prohibitive  cost,  and  then  only  by  ac- 
tions similar  to  that  taken  by  your  petitioner.  Peti- 
tioner was  also  informed  that  the  corporation  had 
made  settlements  with  the  plaintiffs  in  the  suits  pend- 
ing at  that  time  in  the  state  court  so  that  the  court 
would  release  the  assets  of  the  Intermountain  Build- 
ing &  Loan  Association  from  its  control  in  order  that 
these  assets  could  be  removed  from  the  state  of 
Arizona. 

XIV. 

In  order  to  prevent  such  removal  of  the  assets  of 
the  defendant  corporation  from  the  jurisdiction  of 
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the  courts  of  Arizona,  your  petitioner,  on  June  23, 
1932,  by  telegram  from  Chicago,  Illinois,  where  she 
was  on  said  date,  authorized  Thomas  W.  Nealon,  her 
co-solicitor  in  this  suit,  to  institute  suit  in  the  name 
of  her  clients,  and  on  the  27th  day  of  June,  1932,  the 
said  Thomas  W.  Nealon,  jointly  with  petitioner,  insti- 
tuted such  proceedings  in  the  Superior  Court  of  Ari- 
zona, in  and  for  the  County  of  Maricopa,  [48]  as  re- 
sulted in  the  prevention  of  the  removal  of  the  per- 
sonal property  of  the  defendant  corporation  from 
Arizona,  and  thus  preserved  for  the  benefit  of  the 
plaintiff  herein  and  those  similarly  situated,  such  as- 
sets and  records  which  would  otherwise  have  been 
lost. , 

In  these  proceedings  in  the  state  court,  your  peti- 
tioner and  her  associate  counsel,  were  opposed  by 
many  eminent  members  of  the  Arizona  Bar,  includ- 
ing Messrs.  John  L.  Gust,  Charles  B.  Ward,  Alexan- 
der B.  Baker,  Louis  B.  Whitney  and  L.  L.  Howe. 

XV. 

It  was  obvious  from  the  investigations  made  by 
your  petitioner,  that  if  a  court  of  equity  did  not  re- 
strain the  waste,  mismanagement,  misapplication  of 
funds  and  the  dissipation  of  the  assets  of  the  defend- 
ant corporation,  all  of  the  assets  would  be  dissipated 
in  a  short  time,  and  every  investor  in  this  Association 
would  lose  every  dollar  they  had  put  in,  and  the  only 
way  this  could  be  prevented  was  for  this  Court  to  take 
constructive  iDossession  of  such  assets  and  appoint 
some  reliable  f^erson  of  its  own  selection  to  husband 
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the  dwindling  assets  of  the  corporation  for  the  bene- 
fit of  the  creditors  of  the  association,  and  on  the  18th 
day  of  April,  1933,  your  petitioner  personally,  filed 
in  said  United  States  District  Court  for  the  District 
of  Arizona,  a  suit  in  equity  for  the  purpose  of  recov- 
ering the  trust  fund  herein  described  and  conserving 
the  assets  of  said  corporation,  of  having  a  receiver 
appointed  for  that  purpose,  and  of  obtaining  a  re- 
straining order  and  injunction  to  prevent  the  dispo- 
sition or  removal  of  such  assets  pending  suit.  An 
amended  petition  was  filed  by  your  petitioner  on  June 
23,  1933. 

XVI. 

CLASS  SUIT. 

The  plaintiffs  above  named  were  among  the  lien- 
holding  creditors  who  employed  your  petitioner  to 
institute  suit,  and  said  suit  was  filed  in  behalf  of  said 
creditors  and  all  others  similarly  [49]  situated,  the 
persons  so  situated  being  too  numerous  to  be  made 
parties  to  the  suit,  the  bill  of  complaint  containing 
the  following  paragraph : 

' '  That  the  plaintiffs  bring  this  action  on  behalf 
of  themselves  and  for  all  others  similarly  situ- 
ated who  desire  to  come  in  and  bear  their  pro- 
portion of  the  expense  of  this  suit ;  that  the  per- 
sons so  situated  are  too  numerous  to  be  made 
parties  to  this  action. ' ' 

The  instant  suit  was  not  filed  until  the  insolvency 
of  the  corporation  and  the  misconduct  of  its  officers 
had  become  widely  known,  as  well  as  the  waste  of  its 
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assets,  and  not  until  it  became  widely  known  that  the 
First  National  Building  &  Loan  Association,  which 
held  the  corporate  control  of  the  defendant  corpora- 
tion and  dominated  its  affairs,  was  insolvent,  and 
said  suit  was  not  filed  until  it  was  apparent  to  any- 
one who  examined  into  the  affairs  of  the  defendant 
corporation  that  it  was  the  only  method  available  of 
preventing  the  further  dissipation  of  the  assets,  mis- 
application of  funds  and  waste  of  the  fast  dwindling 
remnant  of  such  assets. 

XVII. 

2,792  CREDITORS  AVAIL  THEMSELVES  OF 
BENEFITS  SECURED. 

2,792  creditors  of  the  said  defendant  corporation 
elected  to  accept  the  above  offer  and  thereby  obli- 
gated themselves  to  pay  your  petitioner  a  reasonable 
fee  for  the  services  rendered  to  them  by  her  in  said 
suit  to  the  same  extent  as  if  they  had  signed  a  writ- 
ten contract  to  that  effect  before  suit  was  brought. 

XVIII. 

LEGAL  PROBLEMS  AND  INVESTIGATION 
THEREOF. 

Your  petitioner  personally  made  an  intensive  study 
of  the  law  applicable  to  the  facts  ascertained  by  her 
investigation,  and  based  her  complaint  upon  the  the- 
ory that  the  plaintiffs  and  all  tliose  similarly  situ- 
ated were  entitled  to  equitable  [50]  relief,  and  prayed 
for  such  relief  on  the  following  theory : 
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A  federal  court  has  equitable  jurisdiction  to  enter- 
tain a  class  suit  when  the  requisite  diversity  of  citi- 
zenship exists  and  when  one  of  the  complainants  is 
a  creditor  holding  a  claim  in  excess  of  $3000.00,  se- 
cured by  an  equitable  lien.  No  state  can  by  statute  or 
otherwise  deprive  a  federal  court  of  its  jurisdiction 
or  limit  that  jurisdictioin  in  any  particular. 

The  contracts  entered  into  between  the  defendant 
corporation  and  the  plaintiffs  and  those  similarly 
situated,  created  equitable  liens  in  favor  of  the  latter 
and  created  the  relation  of  debtor  and  creditor  be- 
tween the  parties  to  such  contracts.  A  federal  court 
of  equity  at  the  instance  of  lienholding  creditors  has 
jurisdiction  to  appoint  a  receiver  for  the  assets  of  a 
building  and  loan  association,  incorporated  in  a  state 
other  than  that  in  which  the  court  is  sitting,  when 
the  jurisdictional  facts  exist  and  justify  the  granting 
of  equitable  relief,  and  as  an  incident  thereto  the  ap- 
pointment of  a  receiver  when  the  association  is  doing 
business  in  the  state  where  the  court  is  sittmg. 

Equal  protection  of  the  law  is  granted  to  each  and 
every  creditor  of  a  corporation  regardless  of  his  resi- 
dence or  sitizenship,  and  no  state  can  by  statute  give 
a  preference  to  its  own  citizens  or  residents  over  those 
of  any  other  state. 

When  a  federal  court  of  equity  obtains  jurisdiction 
over  a  corporation  by  means  of  a  sufficient  bill  of  com- 
plaint and  personal  service  on  the  corporation,  or  its 
authorized  agents,  such  court  has  the  power  to  com- 
pel such  corporation  to  execute  deeds  and  other  con- 
veyances to  real  or  personal  property  in  the  states 


62  Elizabeth  G.  Monaghan 

Petitioner  Monaghan 's  Exhibit  B  (Cont.) 
where  the  property  is  situated  when  the  property 
involved  is  trust  property  and  the  conduct  of  the 
corporate  trustee  has  been  such  as  to  justify  its  re- 
moval and  the  appointment  of  a  receiver  to  take  pos- 
session of  its  assets. 

The  police  powers  of  a  state  do  not  extend  beyond 
its  physical  boundaries  and  state  officers  as  such  can- 
not exercise  any  of  their  [51]  delegated  powers  out- 
side of  such  state  except  that,  where  the  statutes  of 
that  state  vest  title  to  the  assets  of  a  delinquent  cor- 
poration in  such  officer  and  proper  steps  have  been 
taken  to  wind  up  the  affairs  of  such  delinquent  cor* 
poration,  the  statutorj^  receiver  may  be  vested  with 
title  to  the  property  actually  owned  by  the  corpora- 
tion wherever  situated. 

The  articles  of  incorporation  of  the  defendant  cor- 
poration and  the  statutes  of  Utah  vested  said  defend- 
ant corporation  with  the  power  to  borrow  money  and 
pledge  its  property  to  secure  the  payment  of  its  obli- 
gations. The  statutes  of  Utah  did  not  vest  its  bank 
commissioner  with  title  to  the  assets  of  a  defunct 
building  and  loan  association. 

The  defendant  corporation  was  insolvent  and  its 
liabilities  exceeded  its  assets  by  more  than  $400,- 
000.00  (later  found  to  be  much  greater).  Its  affairs 
had  been  mismanaged  by  its  officers  and  directors 
who  had  wasted  its  assets  for  eleven  years ;  had  paid 
dividends  amounting  to  hundreds  of  thousands  of 
dollars  to  themselves  when  the  corporation  was  insol- 
vent, the  payments  being  made  from  funds  rightfully 
belonging  to  the  complainants  and  those  similarly 
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situated.  Its  expenses  exceeded  its  earnings  in  1932 
by  more  than  $70,000.00.  It  paid  extravagant  salaries 
for  nominal  services.  Its  liabilities  were  falsely  stat- 
ed on  its  books.  It  made  false  statements  in  its  pub- 
lished statements  and  advertisements  in  order  to 
obtain  money  from  complainants  and  those  similarly 
situated.  All  of  its  properties  were  being  wasted  to 
such  an  extent  that  there  would  be  no  funds  left  to 
pay  anything  to  complainants  and  those  similarly 
situated  and  their  claims  would  be  a  total  loss  unless 
this  Court  took  complete  charge  of  its  affairs  and 
salvaged  the  same  for  the  benefit  of  its  creditors. 

With  records  in  his  office  revealing  this  state  of  the 
corporation's  affairs,  the  Bank  Commissioner  of 
Utah  permitted  the  [52]  officers  and  directors  of  the 
corporation  to  mismanage  the  affairs  of  the  corpora- 
tion, waste  and  absorb  its  assets,  misapply  its  trust 
funds,  obtain  fresh  loans  from  the  public  by  false 
representations  as  to  its  financial  condition,  and  took 
no  steps  to  correct  this  condition,  and  although  the 
Bank  Commissioner  of  Utah  had  accepted  the  trust 
to  constantly  inspect  the  trust  fund  which  the  corjoor- 
ation  had  agreed  to  set  aside  for  the  protection  of  the 
complainants  and  those  similarly  situated,  he  never 
at  any  time  or  at  all  took  steps  to  protect  such  fund 
or  the  persons  who  were  being  defrauded. 

The  state  officers  of  California,  Oregon,  Idaho  and 
Wyoming  were  guilty  of  a  like  dereliction  of  duty  in 
permitting  such  trust  funds  to  be  misapplied  and 
wasted  and  dissipated,  although  they  made  repeated 
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examinations  of  the  affairs  of  the  corporation,  which, 
if  properly  conducted,  would  have  revealed  the  truth. 
An  imperative  necessity  existed  for  the  appoint- 
ment of  a  received  if  the  complainants  and  those  simi- 
larly situated  were  to  recover  a  single  dollar  of  the 
money  they  had  loaned  to  the  corporation  on  the 
faith  of  their  contracts  by  which  the  corporation  had 
agreed  to  hold  these  assets  in  trust  subject  to  the  con- 
stant examination  and  inspection  of  the  banking  de- 
partment of  the  state  of  Utah  to  secure  such  loans, 
and  that  no  other  adequate  remedy  existed  for  the 
protection  of  these  creditors  and  those  similarly  situ- 
ated other  than  the  one  pursued  in  this  proceeding. 

XIX. 

Process  was  duly  issued  in  said  suit  and  service 
had  upon  the  defendant,  and  a  restraining  order  was 
immediately  issued  against  the  defendant  restraining 
the  defendant  from  disposing  of  the  assets  of  the  de- 
fendant corporation  and  from  removing,  destroying 
or  concealing  its  books,  records,  files,  documents  and 
other  property  of  the  defendant  then  in  the  state  of 
Arizona.  [53] 

XX. 

DEFENDANT'S    RESISTANCE— ITS 
THEORIES. 

The  defendant  corporation  vigorously  resisted  the 
suit  of  the  plaintiffs  herein,  employing  Messrs. 
Charles  B.  Ward,  R.  G.  Langmade,  Charles  L.  Raw- 
lins and  George  H.  Rawlins,  all  outstanding  members 
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of  the  bar  of  this  court,  as  their  solicitors  to  defend 
said  suit. 

These  solicitors  filed  various  dilatory  motions  in 
which  they  sought  to  have  the  restraining  order  modi- 
fied and  vacated  and  attacked  the  complaint,  particu- 
larly upon  the  ground  of  lack  of  jurisdiction  of  this 
Court  and  upon  the  ground  of  failure  to  state  suffi- 
cient facts  to  entitle  the  complainants  to  any  relief. 

These  solicitors  were  well  versed  in  federal  equity 
practice  and  ably  presented  the  contentions  of  the 
defendant  corporation.  They  denied  the  right  of  this 
Court  to  give  the  necessary  protection  to  these  plain- 
tiffs and  those  similarly  situated,  not  only  upon  the 
facts  of  the  case  but  upon  the  law  as  well,  and  fur- 
ther contended : 

That  this  court  had  no  jurisdiction  to  appoint  a 
receiver  for  this  corporation ;  the  sole  right  to  liqui- 
date the  assets  of  the  corporation  was  in  the  Bank 
Commissioner  of  the  State  of  Utah,  the  corporation 
having  been  organized  under  the  laws  of  that  state; 
the  appointment  of  a  receiver  would  be  an  abuse  of 
discretion  by  the  court  and  would  result  in  the  accel- 
eration of  the  due  date  of  all  mortgages  held  by  it  and 
would  thus  work  a  great  injustice  to  the  mortgagors; 
the  facts  alleged  in  the  bill  of  complaint  did  not  jus- 
tify the  issuance  of  a  restraining  order  or  an  injunc- 
tion, or  the  appointment  of  a  receiver ;  the  plaintiffs 
were  not  creditors  but  stockholders;  the  plaintiffs' 
contracts  did  not  create  a  lien  in  their  favor,  that 
plaintiffs  were  not  entitled  to  withdraw  funds  or  de- 
mand the  pajnuent  of  their  certificates,  basing  this 
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contention  on  the  ground  that  [54]  they  had  failed 
and  neglected  to  carry  out  their  contracts  with  the 
defendant  and  that  the  defendant  had  kept  and  per- 
formed its  contracts  with  the  plaintiffs  according  to 
the  conditions  therein  and  the  by-laws  of  the  Asso- 
ciation, which  the  defendant  corporation  alleged  spe- 
cifically provided  that  not  more  than  one-half  of  the 
fund  received  by  the  association  in  any  one  month 
should  be  applicable  to  the  payment  of  withdrawing 
members  and  that  withdrawals  should  be  paid  in  ro- 
tation according  to  priority  of  notice,  and  that  there 
were  other  stockholders  of  the  association  who  had 
applied  prior  in  time  to  the  filing  of  the  applications 
of  plaintiffs  who  had  not  been  paid  in  rotation  or 
whose  turn  for  payment  had  not  been  reached  for 
the  reason  that  sufficient  funds  of  the  association  had 
not  been  received  applicable  to  the  pa}Tnent  of  claims 
of  withdrawing  members,  and  contended  further  that 
under  the  laws  of  Utah,  not  more  than  one-half  of 
the  monthly  receipts  in  any  one  month  might  be  ap- 
plied to  the  withdrawals  for  the  month  without  the 
consent  of  the  board  of  directors  of  the  corporation. 

The  defendant  corporation  also  denied  insolvency, 
mismanagement,  waste  of  assets,  and  the  other  mate- 
rial allegations  of  the  complaint. 

They  supported  their  contentions  by  briefs  and 
oral  argument  of  able  counsel  for  defendant. 
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XXI. 

PLAIXTIFFS'  REPLY  TO  DEFENDANT'S 
CONTENTIONS. 

Your  petitioner  and  her  co-solicitor  met  the  con- 
tentions of  the  defendant  by  extensive  briefs  and  oral 
arguments,  contending  that : 

The  court  had  jurisdiction  to  appoint  a  receiver  of 
a  foreign  corporation  at  the  instance  of  creditors, 
where  fraud  and  insolvency  were  involved ;  the  Bank 
Commissioner  of  Utah  was  appointed  under  the  po- 
lice power  of  that  state  and  the  police  power  [55]  did 
not  extend  beyond  the  territorial  jurisdiction  of  that 
state. 

That  the  mortgages  held  by  the  corporation  were 
straight  mortgages  and  which  provided  a  definite 
term  of  payment  and  were  not  mortgages  of  such  a 
character  whose  due  date  would  be  accelerated  by  the 
failure  of  the  corporation ;  the  facts  alleged,  namely 
insolvency,  mismanagement  and  dissipation  of  the 
assets,  were  sufficient  grounds  for  the  relief  sought 
and  were  fully  supported  by  affidavits  of  petitioner 
and  James  A.  Smith,  C.P.A.,  filed  in  this  proceeding. 

The  plaintiffs  were  not  stockholders  but  creditors ; 
the  contracts  created  equitable  liens  and  a  trust  of 
which  the  federal  courts  of  equity  could  and  would 
take  jurisdiction;  under  defendant's  construction  of 
the  contracts,  the  obligations  to  plaintiffs  and  those 
similarly  situated  would  never  be  payable  and  that 
such  construction  would  be  a  fraud  upon  such  cred- 
itors. 
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That  the  bill  of  complaint,  verified  by  j^our  peti- 
titioner,  showing  insolvency,  and  the  affidavits  of 
your  petitioner  and  the  said  James  A.  Smith,  C.P.  A. 
in  support  thereof,  made  a  prima  facie  case  which 
could  only  l3e  refuted  by  a  showing  of  solvency,  the 
production  of  the  books  and  records  of  the  corpora- 
tion and  a  complete  disclosure  of  the  truth  of  its  con- 
dition in  the  pleadings  of  the  defendant  corporation. 

XXII. 

COMMISSIONER  MALIA'S  ATTEMPTED 
INTERVENTION. 

After  various  oral  arguments  and  the  filing  of 
briefs  going  to  the  question  of  law  raised  by  the  mo- 
tions and  demurrers  of  the  defendant,  and  while  the 
court  had  the  same  under  consideration,  but  before 
the  Court  had  given  its  decision  in  the  matter,  J.  A. 
Malia,  then  Bank  Commissioner  of  the  State  of  Utah, 
did,  on  the  26th  day  of  September,  1933,  file  a  peti- 
tion for  leave  to  intervene  in  this  proceedings  for  the 
purpose  of  having  the  books,  records  and  movable 
assets  of  the  corporation  removed  to  [56]  the  state 
of  Utah,  upon  the  alleged  ground  that  he  could  have 
closer  supervision  over  the  affairs  of  the  corporation, 
he  alleging  in  his  motion  or  petition  for  leave  to  in- 
tervene, that  the  defendant  corporation  had  since 
1921  conducted  a  successful  building  and  loan  busi- 
ness. This  allegation  was  made  notwithstanding  the 
fact  that  he  then  had  in  his  possession  full  informa- 
tion in  the  records  of  his  office  of  the  insolvency  of  the 
corporation  and  mismanagement  of  its  affairs,  and 
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notwithstanding  the  fact  that  he  had  notice  for 
months  previously  of  the  filing  of  this  suit  and  of  the 
filing  of  the  affidavits  in  connection  therewith  which 
directly  called  to  his  attention  the  true  condition  of 
the  defendant  corporation. 

He  further  alleged  that  the  corporation  being  an 
Utah  corporation,  he  was  vested  with  exclusive  juris- 
diction over  the  affairs  of  the  defendant  to  the  exclu- 
sion of  this  or  any  other  court,  and  prayed  for  an 
order  of  this  court  permitting  him  to  file  his  com- 
plaint in  intervention  and  to  be  forthwith  entered  as 
intei'ven<3r  in  said  action,  and  for  other  and  further 
general  relief.  The  purpose  of  said  intervention  was 
to  divest  this  Court  of  all  control  of  the  assets  of  the 
defendant  corporation  which  were  then  in  the  con- 
structive possession  of  this  Court,  and  to  remove  such 
assets  beyond  the  jurisdiction  of  this  Court. 

Said  petition  was  verified  by  D.  M.  Draper,  a  mem- 
ber of  the  Bar  of  the  State  of  Utah,  and  an  assistant 
attorney  general  of  that  state,  and  he  represented 
said  Malia  as  Bank  Commissioner  in  presenting  said 
petition  to  the  Court. 

XXIII. 

PLAINTIFFS'  SOLICITORS  OPPOSE  MALIA 
AND  ARE  SUSTAINED. 

Upon  the  presentation  of  the  petition  of  said  Malia, 
your  petitioner  and  her  co-solicitor,  strongly  opposed 
the  same  and  alleged  that  there  had  been  no  compli- 
ance with  the  federal  equity  [57]  rules  governing 
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intervention,  and,  among  other  points,  alleging  that 
the  jurisdiction  of  the  court  in  the  premises  had  not 
been  admitted  as  required  by  such  rule.  The  Court 
sustained  the  position  of  your  petitioner  and  her  co- 
solicitor,  and  refused  to  recognize  the  intervention 
by  Malia.  Thereupon  an  application  was  made  to  the 
Court  to  allow  Mr.  Draper  to  appear  as  counsel  pro 
hac  vice  for  the  defendant  corporation  and  he  then 
associated  himself  with  the  other  counsel  represent- 
ing the  defendant  corporation  as  one  of  counsel  for 
the  defendant  resisting  the  complaint  of  the  plain- 
tiffs herein.  Mr.  Draper  argued  strongly  and  ably 
against  the  right  of  the  court  to  appoint  a  receiver, 
as  against  the  wishes  of  the  Bank  Commissioner  of 
Utah.  The  Court  granted  Mr.  Draper  further  time 
to  amend  his  petition  or  show  any  right  to  intervene 
in  the  proceedings. 

After  the  hearing  on  September  26,  1933,  to- wit: 
on  October  3,  1933,  the  solicitors  for  the  plaintiffs 
filed  formal  written  motions  to  dismiss  the  petition  of 
Malia  for  leave  to  intervene,  supported  by  points  and 
authorities,  and  duly  served  the  same  upon  him,  as 
well  as  upon  the  defendant.  The  Bank  Commissioner 
of  Utah  did  not  avail  himself  of  the  opportunity 
granted  him  by  the  Court  to  amend  his  petition  to 
intervene  and  on  the  3rd  day  of  January,  1934,  his 
petition  was  dismissed. 

XXIV. 

After  due  consideration  by  the  Court  on  the  vari- 
ous briefs  and  oral  arguments  made,  the  Court  denied 
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defendant's  motions  and  overruled  their  demurrers, 
thus  settling  all  the  law  questions.  The  cause  then 
awaited  the  convenience  of  the  Court  for  the  purpose 
of  setting  a  date  for  the  hearing  of  the  cause. 

XXV. 

SEIZURE  OF  ASSETS  BY  MALIA. 

This  was  the  situation  that  existed  a  few  days  prior 
to  the  17th  day  of  March,  1934,  when  the  said  J.  A. 
Malia,  with  the  con-  [58]  sent  and  acquiesence  of  M. 
E.  Waddoups,  took  possession  of  the  assets  of  the 
defendant  corporation  in  Arizona  (which  were  then 
in  the  physical  possession  of  the  corporation),  not- 
withstanding the  constructive  possession  of  said  as- 
sets in  this  Court.  A.  J.  Bruneau,  secretary  and  gen- 
eral-manager of  the  defendant  corporation,  protested 
the  seizure  of  these  assets  without  this  Court's  con- 
sent, but  without  avail. 

Malia  also  attempted  to  secure  possession  of  the 
moneys  of  the  corporation  deposited  in  the  Valley 
National  Bank  of  Phoenix,  and  the  Phoenix  National 
Bank,  but  each  of  these  institutions  refused  to  turn 
over  possession  of  such  funds  to  him.  Follov^ng  this 
refusal,  Malia  then  appeared  in  the  United  States 
District  Court  and  filed  an  amended  petition  for  leave 
to  intervene,  as  Bank  Commissioner  of  the  state  of 
Utah,  on  March  23,  1934,  seeking  to  procure  an  order 
from  this  Court  disclaiming  any  right  to  appoint  a 
receiver  or  take  possession  of  the  assets  of  the  defend- 
ant and  sought  an  order  that  would  destroy  the  force 
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and  effect  of  the  restraining  order  issued  by  the  Court 
on  April  18,  1933,  which  was  still  in  effect.   He  was 
represented  at  this  time  by  Messrs.  Moore  &  Shim- 
mel,  eminent  attorneys  of  Phoenix. 

XXVI. 

MALTA'S    ALLEGATIONS. 

Malia  based  his  right  to  intervene  upon  the  allega- 
tion that  he  had  theretofore,  on,  to-wit:  March  17, 
1934,  seized  the  assets  of  the  defendant  corporation 
in  Utah  and  that  he  had  prior  to  the  time  of  the  filing 
of  said  joetition  procured  an  order  from  the  state  dis- 
trict court  in  Utah  authorizing  him  to  take  posses- 
sion of  all  of  the  assets  of  the  corporation,  and  that 
he  claimed  title  to  the  assets  upon  the  theory  that  he 
was  so  vested  by  the  terms  of  the  Utah  statutes. 

XXVII. 

PLAINTIFFS'  SOLICITORS  AGAIN 
OPPOSE  MALIA.  [59] 

The  solicitors  for  plaintiffs  vigorously  opposed  the 
contention  of  the  Bank  Conunissioner  of  Utah  and 
filed  a  petition  for  the  immediate  appointment  of  a 
receiver  and  procured  an  order  to  show  cause  there- 
on. They  alleged  that  said  Malia  had  failed,  neglected 
and  refused  theretofore  to  take  action  to  protect  the 
investors  in  said  Association,  although  he  was  fully 
informed,  or  by  reasonable  diligence  could  have  been 
informed,  of  the  unsafe  and  rmsound  condition  of 
the  defendant  corporation,  and  that  with  all  this  in- 
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formation  before  bim,  be  did  on  tbe  26tb  day  of  Sep- 
tember, 1933,  assert  in  a  written  pleading  filed  in  this 
court  that  the  defendant  corporation  "since  1921  has 
conducted  a  successful  building  and  loan  business 
throughout  the  several  states  of  the  Union  under  the 
supervision  of  tlie  Bank  Commissioner  of  the  state 
of  Utah",  and  your  petitioner  and  her  co-solicitor 
also  alleged  that  from  the  records  and  files  in  the 
cause  it  appeared  that  the  Bank  Commissioner  of  the 
State  of  Utah  had  been  negligent  in  his  supervision 
of  the  affairs  of  the  corporation,  lacked  the  qualities 
necessary  to  a  proper  administration  of  its  affairs 
and  had  for  a  long  period  of  time  suffered  said  cor- 
poration to  continue  business  in  an  unsafe  and  un- 
sound condition  when  he  had  access  to  their  records 
and  could  have  by  the  use  of  ordinary  diligence  dis- 
covered the  condition  of  its  affairs. 

The  defendant  corporation  and  Malia  filed  answer 
and  objections  to  this  petition  of  plaintiffs  for  the 
immediate  appointment  of  a  receiver,  and  strenuous- 
ly fought  the  granting  of  the  petition  in  the  premises. 
In  these  proceedings  Malia  was  further  represented 
by  two  members  of  the  Bar  of  Salt  Lake  City 
Messrs.  H.  Van  Dam  and  H.  L.  Mulliner,  in  addition 
to  said  Messrs.  Moore  &  Shimmel. 

XXVIII. 

PETITION  OF  PLAINTIFFS  GRANTED.  [60] 

These  issues  were  heard  by  the  Court  on  the  10th 
day  of  April,  1934,  at  which  time  evidence  was  intro- 
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duced  and  exhaustive  arguments  made,  and  from  the 
bench  the  Court  made  the  following  order : 

"I  will  enter  an  order  of  record  in  this  case 
at  this  time  directing  Mr.  Malia  to  leave  all  the 
papers  and  files  and  the  property  of  the  Build- 
ing and  Loan  Association  in  the  state  of  Arizona 
and  not  remove  them.  That  goes  to  all  assets, 
books,  records,  files,  money  and  everything  else 
that  belongs  to  this  association ;  that  they  do  not 
be  removed  from  this  state.  That  order  is  in 
effect  until  this  matter  is  disposed  of  or  until 
further  order  of  the  Court. '^ 

The  cause  was  ordered  submitted  on  briefs,  and 
your  petitioner  and  her  co-solicitor  were  directed  to 
prepare  a  brief  upon  the  particular  point  involved 
as  to  the  rights  of  the  Bank  Commissioner  of  Utah 
in  the  premises.  This  was  the  first  occasion  in  the 
history  of  law,  so  far  as  your  petitioner  is  informed, 
in  which  the  question  of  the  unfitness  of  a  state  official 
to  administer  the  assets  of  a  delinquent  corporation 
had  been  raised  as  a  ground  for  the  appointment  of  a 
receiver,  and  proved  an  important  question  in  the 
subsequent  conduct  of  the  litigation. 

On  the  20th  day  of  April,  1934,  the  Court  granted 
the  petition  of  the  plaintiffs  for  the  appointment  of 
a  receiver  pendente  lite,  appointing  Hon.  Henry  S. 
McCluskey  as  such  receiver  and  continued  in  force 
the  injunction  and  restraining  order  theretofore 
entered  by  it.  The  Receiver  qualified  on  the  date  of 
his  appointment  and  demanded  possession  of  the 
assets,  but  his  demand  was  refused. 
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XXIX. 

DEFENDANT  CORPORATION  AND  MALIA 
APPEAL  TO  CIRCUIT  COURT  OF  APPEALS. 

That  immediately  upon  the  entering  of  the  inter- 
locutory decree  appointing  Henry  S.  McCluskey, 
Receiver,  notice  of  appeal  was  given  by  the  defendant 
corporation  and  J.  A.  Malia,  Bank  Commissioner 
of  Utah.  This  appeal  was  granted  by  the  court  and 
supersedeas  bond  fixed  in  the  sum  of  $35,000.00. 
James  R.  [61]  Moore,  solicitor  for  the  proposed 
appellants,  together  with  your  petitioner's  co-solicit- 
or, then  appeared  before  the  Honorable  Fred  C 
Jacobs,  the  Judge  who  tried  the  cause,  and  settled 
the  statement  of  evidence  and  the  appeal  was  duly 
perfected. 

XXX. 

PROCEEDINGS  ON  APPEAL. 

In  June  of  1934,  and  before  the  case  was  at  issue 
in  the  Circuit  Court  of  Appeals,  the  defendant  cor- 
poration filed  a  motion  for  modification  of  the  injunc- 
tive order  made  by  this  Court,  and  also  filed  a  brief 
therewith.  This  was  opposed  by  your  petitioner  and 
her  co-solicitor,  who  filed  an  answer  and  brief  there- 
to. The  Circuit  Court  of  Appeals  denied  this  motion 
of  the  defendant  corporation. 

The  appellants  filed  their  brief  on  appeal  in  due 
season  contending  that  the  appellees  were  stockhold- 
ers (the  certificates  labeled  them  as  such) ;  that  the 
bill  of  complaint  was  without  equity ;  that  the  court 
abused  its  discretion  in  appointing  a  receiver;  that 
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the  appellees  had  no  lien  upon  the  assets  of  the  cor- 
poration ;  that  the  Bank  Commissioner  of  Utah  was 
the  statutory  liquidator  and  vested  with  title  to  the 
Association's  assets,  and  that  under  the  full  faith 
and  credit  clause  of  the  Constitution,  the  court  was 
bound  to  recognize  the  title  of  the  Bank  Commis- 
sioner of  Utah  to  the  assets  of  the  corporation ;  that 
the  court  will  not  appoint  a  receiver  at  the  suit  of  an 
unsecured,  nonjudgment  creditor,  and  that  the  court 
should  not  interfere  with  the  internal  affairs  of  a 
foreign  corporation. 

Your  petitioner  and  her  co-solicitor  filed  their 
answering  brief  thereto  within  the  time  required  by 
law,  contending: 

That  the  labeling  of  the  certificate  as  stock  did  not 
make  it  such,  and  the  instrument  itself  created  the 
relation  of  debtor  and  creditor  between  the  contract- 
ing parties;  that  the  facts  stated  in  the  complaint 
showed  appellees'  right  to  equitable  [62]  relief  and 
that  they  were  holding  equitable  liens  and  that  the 
defendant  was  false  to  its  trust;  that  the  facts  pre- 
sented to  the  court  by  the  verified  petition  of  plain- 
tiff, and  otherwise,  were  such  as  to  require  it  to 
grant  the  injunctive  relief  and  appoint  a  receiver; 
that  the  contracts  between  appellants  and  appellees 
created  equitable  liens  in  favor  of  appellees  and  the 
assets  of  the  corporation  were  a  trust  fund  to  secure 
the  repayment  of  the  money  borrowed  from  the 
appellees  and  those  similarly  situated;  that  the  Bank 
Commissioner  of  Utah  was  not  vested  with  title  to 
the  assets  of  the  corporation;  that  the  appointment 
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of  a  receiver  is  an  ancillary  remedy  which  a  federal 
court  of  equity  will  grant  to  a  lienholding  creditor 
in  a  proper  case;  that  the  appellees  and  those  simi- 
larly situated  being  creditors  and  not  stockholders, 
the  issue  was  not  one  of  internal  management  but 
the  right  of  creditors  to  prevent  the  waste  of  a  trust 
fund ;  that  Malia  had  no  rights  in  the  premises,  but 
if  ever  he  had  any  he  had  lost  same  by  his  negligence 
and  failure  to  protect  the  rights  of  all  lienholding 
creditors,  he  having  ample  information  in  his  own 
office  of  the  w^rongful  conduct  of  the  defendant  cor- 
poration and  its  insolvency. 

While  this  matter  was  at  issue  in  the  Circuit  Court 
of  Appeals  the  Supreme  Court  of  the  United  States 
on  the  4th  day  of  February,  1935,  handed  down  four 
decisions  involving  the  rights  of  statutory  liqui- 
dators, and  the  api^ellants  thereupon  filed  a  sup- 
plemental brief  in  the  Circuit  Court  of  Appeals 
based  on  the  theory  that  these  decisions  required  a 
reversal  of  the  decree  rendered  in  the  District  Court. 
In  opposition  to  this  contention  your  petitioner  and 
her  co-solicitor  filed  their  supplemental  brief, 

XXXI. 

CIRCUIT  COURT  OF  APPEALS  SUSTAINS 
PETITIONER. 

The  cause  was  argued  at  San  Francisco  on  the 
28th  day  of  [63]  February,  1935,  by  petitioner's  co- 
solicitor  ;  your  petitioner  being  present  in  court  and 
assisting  on  that  occasion. 


78  Elizabeth  G.  Monaghan 

Petitioner  Monaghan 's  Exhibit  B  (Cont.) 
The  matter  was  taken  under  advisement,  and  on 
the  5th  day  of  August,  1935,  the  Circuit  Court  of 
Appeals  rendered  its  decision  in  which  it  affirmed 
the  interlocutory  decree  of  the  United  States  District 
Court  appointing  Henry  S.  McCluskey  as  receiver 
and  issuing  an  injunction  pertaining  to  the  assets  of 
the  corporation,  and  in  its  opinion  the  Circuit  Court 
of  Appeals  said  the  Court  below  "might  well  have 
arrived  at  the  conclusion  that  the  corporate  chaos 
had  been  a  matter  of  years,  rather  than  months,  and 
that  therefore  the  Bank  Commissioner  of  Utah  in 
whose  office  admittedly  there  were  filed  reports  con- 
taining 'full  information  as  to  the  status  of  the  de- 
fendant corporation',  had  shown  himself  not  to  be 
a  proper  person  to  husband  the  dwindling  assets  of 
the  failing  Association. ' ' 

The  appellants  thereupon  filed  a  motion  for  the 
purpose  of  having  certain  papers  in  the  District 
Court  sent  up  to  the  Circuit  Court  of  Appeals,  which 
motion  was  opposed  by  your  petitioner  and  her  co- 
solicitor,  and  the  certiorari  therefor  was  subse- 
quently denied. 

XXXII. 

PLAINTIFFS'  SOLICITORS  SUSTAINED  IN 
UNITED  STATE  SUPREME  COURT. 

The  appellants  then  filed  their  motion  for  rehear- 
ing and  this  was  also  denied,  and  they  thereupon 
filed  their  petition  for  a  writ  of  certiorari  in  the 
Supreme  Court  of  the  United  States  and  their  briefs 
thereon,  in  which  they  made  the  contentions  that  the 
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Circuit  Court  of  Appeals  had  denied  full  faith  and 
credit  to  the  statutes  of  Utah  and  decided  a  federal 
question  in  conflict  with  the  decision  of  the  United 
States  Supreme  Court  in  the  case  of  Clark  v.  Wil- 
liard,  292  U.S.  112  and  294  U.S.  211;  and  that  in 
affirming  the  decision  of  the  District  Court  appoint- 
[64]  ing  a  receiver  and  displacing  the  Bank  Com- 
missioner of  Utah,  its  decision  was  contrary  to  the 
four  decisions  hereinbefore  mentioned  which  in- 
volved the  rights  of  statutory  liquidators  and  which 
had  been  rendered  while  this  case  was  at  issue  in  the 
Circuit  Court  of  Appeals. 

Your  petitioner  and  her  co-solicitor  filed  their 
opposing  brief,  centending  that  the  decision  of  the 
Circuit  Court  of  Appeals  was  not  in  conflict  with  the 
cases  cited ;  that  no  public  question  or  other  question 
of  public  importance  which  had  not  theretofore  been 
settled  by  the  Supreme  Court  was  involved,  and  that 
there  was  no  departure  from  the  accepted  and  usual 
course  of  judicial  proceedings  in  the  court's  decree. 

The  petition  for  a  writ  of  certiorari  was  denied  by 
the  United  States  Supreme  Court  on  November  1-1, 
1935. 

XXXIII. 

TRIAL  AND  FINAL  DECREE. 

On  the  29th  day  of  September,  1936,  the  suit  was 
tried  upon  the  merits,  your  petitioner  and  her  co- 
solicitor  appearing  for  the  plaintiffs,  and  James  R. 
Moore,  Esq.,  of  the  law  firm  of  Moore  &  Shimmel 
appearing  for  the  defendant,  and  after  hearing  the 
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evidence  the  Court  directed  that  findings  of  fact  and 
conclusions  of  law  be  prepared  by  counsel  for  plain- 
tiffs and  that  decree  be  entered  for  the  plaintiffs. 

On,  to-wit :  the  5th  day  of  January,  1937,  the  Dis- 
trict Court  for  the  District  of  Arizona  made  its 
decree  in  which  it,  among  other  things,  established 
the  liens  of  the  creditors,  affirmed  the  appointment 
of  Henry  S.  McCluskey  as  receiver,  and  made  the 
injunction  theretofore  rendered,  permanent ;  thereby 
establishing  the  rights  of  said  lioiiholding  creditoi-s 
who  desired  to  come  in  and  obtain  the  benefits  of  the 
judgment  upon  the  conditions  named  in  the  invita- 
tion contained  in  the  complaint,  namely,  that  they 
should  bear  their  proportionate  share  of  the  [65] 
expense  of  the  litigation,  which  included  the  attor- 
neys' fees  herein  petitioned  for. 

Further,  said  decree  secured  the  trust  fund  wher- 
ever situated  to  the  plaintiffs  in  this  suit  and  those 
similarly  situated,  said  decree  providing  and  order- 
ing that  deeds  and  other  conveyances  to  the  property 
of  the  corporation  wherever  situated  should  be 
executed  by  the  corporation  to  the  receiver  as  trustee 
for  the  benefit  of  all  these  parties,  said  decree  having 
been  obtained  after  personal  service  and  appearance 
by  the  corporation;  this  provision  was  made  for  the 
reason  that  a  receiver  appouited  by  an  United  States 
court  is  not  vested  with  title,  but  such  court  has 
power  to  compel  the  defendant  to  execute  deeds  and 
conveyances  to  its  property  wherever  situated  when 
the  same  is  trust  property.  Such  decree  is  binding 
upon  all  situated  similarly  to  the  named  plaintiffs, 
regardless  of  any  active  participation  in  the  suit. 
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XXXIV. 

INTERVENTION. 

In  accordance  with  the  invitation  contained  in  the 
complaint,  other  creditors  similarly  situated  to  plain- 
tiffs in  this  action  employed  their  own  attorneys, 
and  Messrs.  O 'Sullivan  and  Morgan,  of  Prescott, 
Arizona,  filed  a  motion  for  leave  to  intervene  in  these 
proceedings  as  plaintiffs.  The  court  granted  this 
leave  to  intervene,  solicitors  for  plaintiffs  acquiesc- 
ing in  the  granting  of  the  motion  to  intervene.  How- 
ever, they  never  filed  a  complaint  in  the  proceedings 
or  took  other  action  therein. 

H.  C.  Smoot  and  Sophia  Smoot,  through  their 
solicitor  E.  O.  Phlegar,  filed  a  motion  for  leave  to 
intervene,  solicitors  for  plaintiffs  acquiescing  there- 
ing.  Their  motion  was  granted  and  bill  of  complaint 
was  filed  therein  by  Mr.  Phlegar  on  behalf  of  his 
clients.  He  appeared  in  subsequent  proceedings  uj) 
to  the  termination  thereof  in  the  United  States  Dis- 
trict Court,  but  \_QQ~\  subsequently  withdrew  and  took 
no  part  in  the  appeal  or  the  proceedings  in  the  United 
State  Supreme  Court. 

XXXV. 

LABOR  INVOLVED— OBSTACLES 
INTERPOSED. 

Practically  all  of  the  detail  work  incident  to  the 
litigation  herein  described  and  the  other  proceedings 
in  connection  with  the  recovery  and  preservation  of 
the  trust  funds  herein  mentioned,  were  performed  by 
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this  petitioner,  as  well  as  a  large  part  of  the  investi- 
gations and  research  work  necessary  to  the  success- 
ful conduct  of  such  litigation. 

The  labor  of  your  petitioner  was  arduous  and  diffi- 
cult, the  results  of  the  litigation  by  no  means  certain, 
and  the  hazard  of  success  great. 

Your  petitioner  and  her  co-solicitor  had  great 
difficulty  in  procuring  the  evidence  to  establish  the 
facts  for  the  reason  that  the  books  and  records  were 
in  the  exclusive  possession  of  the  officers,  directors 
and  employees  of  the  defendant  corporation,  who, 
as  well  as  their  attorneys,  refused  access  thereto  to 
your  petitioner  and  her  co-solicitor,  and  were  hostile 
to  plaintiffs.  It  thus  became  necessary  for  your 
petitioner  and  her  co-solicitor  to  obtain  their  infor- 
mation from  indirect  sources. 

Petitioner  personally  made  examinations  of  the 
records  in  the  state  of  Arizona,  of  the  Arizona  Cor- 
poration Commission;  of  the  Superintendent  of 
Banks;  of  the  State  Treasurer,  of  the  County  Re- 
corder and  of  the  County  Treasurer  and  County 
Assessor,  to  ascertain  so  far  as  possible  all  matters 
pertaining  to  the  affairs  of  the  association;  peti- 
tioner personally  checked  all  records  of  the  associa- 
tion in  the  offices  of  the  County  Recorder  and  County 
Clerk  and  of  the  Bank  Commissioner,  in  Salt  Lake 
City,  Utah,  and  of  the  suit  instituted  by  J.  A.  Malia 
in  the  District  Court  of  Sale  Lake  County,  seeking 
the  liquidation  and  suspension  of  the  association  in 
Utah. 
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Petitioner  personally  made  investigation  into  the 
records  [67]  of  the  state  courts  in  foreclosure  pro- 
ceedings and  other  litigation  in  which  the  defendant 
corporation  was  involved.  Petitioner  had  interviews 
with  other  attorneys  who  had  clairns  against  the 
defendant  and  allied  corporations,  and  many  inter- 
views and  consultations  w^ith  her  clients;  that  she 
procured  newspaper  and  advertising  matter  and 
printed  statements  of  the  corporation  as  far  as  they 
could  be  obtained  by  diligent  search. 

Your  petitioner  personally  attended  the  trials  in 
the  Superior  Court  in  and  for  the  County  of  Mari- 
copa, in  actions  brought  against  the  First  National 
Building  &  Loan  Assoication,  which  held  the  cor- 
porate control  of  the  defendant  herein,  and  against 
the  Intermountain  Building  &  Loan  Association  of 
Arizona,  both  corporations  belonging  to  the  so-called 
Intermountain  Group.  Many  admissions  were  made 
by  the  defendants  in  these  two  mentioned  suits,  and 
valuable  information  was  secured  by  your  petitioner 
and  these  hearings  assisted  her  in  obtaining  the  evi- 
dence  necessary  to  establish  the  allegations  of  the 
plaintiff's  complaint  in  this  suit.  These  trials  each 
lasted  several  weeks,  and  receivers  were  appointed. 

Your  petitioner  and  her  co-solicitor  had  inter- 
views with  representatives  of  the  federal  government 
who  had  come  to  the  office  of  petitioner 's  co-solicitor 
in  search  of  evidence  against  said  M.  E.  Waddoups, 
and  who  in  turn  furnished  your  petitioner  and  her 
co-solicitor  with  valuable  information. 

Your  petitioner  sought  the  services  of  her  sister, 
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Kathleen  E.  Nelligan,  of  Salt  Lake  City,  Utah,  to 
obtain  from  the  office  of  the  Bank  Commissioner  of 
the  St^te  of  Utah,  copies  of  all  reports  filed  by  the 
defendant  corporation  annually  from  the  year  1921 
up  to  and  including  the  last  report  filed,  which  was 
for  the  year  1932.  The  said  Kathleen  E.  Nelligan, 
together  with  one  Grertrude  Casto,  proceeded  to  and 
did  obtain  all  of  said  copies  for  petitioner,  and  both 
the  said  Kathleen  E.  Nelligan  and  Gertrude  Casto 
made  affidavit  as  to  the  correctness  of  said  copies. 
The  defendant  [68]  corporation  later  by  affidavit 
admitted  that  such  copies  were  true  and  correct 
copies  of  the  reports  filed  by  it.  After  consultations 
with  petitioner's  co-solicitor  and  with  James  A. 
Smith,  a  certified  public  accountant,  of  Phoenix, 
Arizona,  as  hereinafter  more  fully  set  forth,  and 
after  a  thorough  personal  examination  of  said  re- 
ports, your  petitioner  broke  down  and  analyzed  said 
reports  for  the  purpose  of  obtaining  the  evidence 
therefrom  to  establish  the  insolvency  of  the  cor- 
poration material  to  the  controversy,  and  to  establish 
the  fraud  and  mismanagement  of  its  directors,  as 
well  as  the  negligence  of  the  Bank  Commissioner  of 
Utah  in  permitting  the  corporation  to  do  business 
when  by  the  reports  on  file  in  his  office  and  an  exam- 
ination of  the  affairs  of  the  corporation,  he  knew,  or 
could  have  known,  by  the  use  of  ordinary  diligence, 
the  insolvency  of  said  corporation;  that  from  said 
analysis  and  break-down  of  said  reports,  petitioner 
personally  prepared  a  schedule  showing  the  insol- 
vency of  said  corporation  year  by  year,  and  provided 
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l^roof  of  the  insolvency  of  the  defendant  corporation 
and  the  misconduct  of  its  officers,  and,  as  stated  by 
petitioner's  co-solicitor  in  his  petition,  was  a  ''time 
consuming  and  laborious  process."  Petitioner  spent 
many,  many  weeks  on  this  schedule  alone.  After  your 
petitioner  had  prepared  this  schedule,  it  was  checked 
by  said  James  A.  Smith,  C.P.A.  as  aforesaid,  and 
found  to  be  correct.  The  affidavits  of  Elizabeth  G. 
Monaghan  and  James  A.  Smith,  attached  to  the  bill 
of  complaint,  were  based  on  this  schedule  made  by 
petitioner. 

Petitioner's  brother-in-law,  S.  A.  Nelligan,  of  Salt 
Lake  City,  Utah,  obtained  for  petitioner  and  her 
co-solicitor,  the  records  of  the  suit  filed  by  Daniel 
Alexander  against  M.  E.  Waddoups,  hereinbefore 
mentioned,  in  which  was  disclosed  the  secret  contract 
under  which  the  unlawful  commissioners  of  the 
amount  of  several  hundred  thousand  dollars  had 
been  unlawfully  paid  to  the  said  M.  E.  Waddoups. 

[69] 

Petitioner  personally  attended  the  taking  of  the 
depositions  of  M.  E.  Waddoups  and  A.  J.  Bruneau, 
the  examinations  being  conducted  by  Hon.  Joseph  H. 
Morgan,  of  the  law  firm  of  O 'Sullivan  and  Morgan, 
Prescott,  Arizona,  attorneys  for  the  plaintiffs  in  the 
suit  against  the  First  National  Building  and  Loan 
Association,  hereinabove  referred  to.  In  said  depo- 
sitions admissions  were  made  of  the  excessive  com- 
missions paid  to  said  M.  E.  Waddoups  and  others, 
ranging  from  three  to  seven  per  cent. 

Petitioner  personally  secured  an  affidavit  from  one 
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George  Field,  a  former  salesman  for  said  association, 
showing  the  commission  paid  to  agents  selling  the 
certificates  of  the  association. 

Petitioner  sought  and  secured  information  from 
each  and  every  county  in  the  states  of  Arizona  and 
Utah,  pertaining  to  the  property  of  the  association. 

Petitioner  and  her  co-solicitor  made  examinations 
of  the  statutes  of  Utah,  and  such  examinations  dis- 
closed that  corporations  similar  in  nature  to  the 
defendant  were  required  to  file  verified  annual  state- 
ments with  the  Bank  Commissioner  of  the  State  of 
Utah  and  that  it  was  the  duty  of  the  Bank  Commis- 
sioner of  Utah  to  make  periodical  examinations  of 
the  affairs  of  such  corporations. 

Your  petitioner,  her  co-solicitor  and  said  James  A. 
Smith,  were  of  the  opinion  that  the  defendant  could 
not  file  such  reports  for  a  period  of  eleven  years 
without  revealing  the  true  condition  of  the  corpora- 
tion, and  that  a  break-down  of  such  reports  would 
necessarily  reveal,  when  taken  in  connection  with 
other  evidence  existing  and  available,  that  the  cor- 
poration was  and  had  been  insolvent  for  years ;  that 
its  expenses  had  exceeded  its  income  for  many  years 
and  that  these  statements  would  reveal  the  mis- 
conduct of  the  officers  and  directors  of  the  defendant, 
as  well  as  the  mismanagement  of  its  affairs  and 
waste  of  its  assets.  [70] 

The  very  nature  of  this  suit  of  necessity  required 
the  assistance  of  an  expert,  accountant,  and  your 
petitioner  was  fortunate  in  obtaining  the  assistance 
of  James  A.  Smith,  a  certified  public  accountant  of 
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Phoenix,  Arizona,  and  member  of  the  W.  H.  Plun- 
kett  Audit  Company,  who  was  familiar  with  account- 
ing in  all  its  branches,  including  building  and  loan 
associations. 

The  work  performed  and  advice  given  by  Mr. 
Smith  was  invaluable  to  petitioner  and  her  co- 
solicitor.  In  consideration  of  the  services  to  be  ren- 
dered by  the  said  James  A.  Smith,  your  petitioner 
agreed  that  if  she  were  successful  in  this  suit,  she 
would  petition  the  Honorable  Court  for  a  reasonable 
compensation  to  him. 

The  said  James  A.  Smith  has  submitted  to  your 
petitioner  a  memorandum  of  the  work  which  he  per- 
formed, together  with  a  statement  of  what  he  believes 
to  be  reasonable  compensation  therefor,  which  memo- 
randum is  attached  hereto  as  Exhibit  ''A",  hereby 
referred  to  and  made  a  part  hereof.  Petitioner  be- 
lieves that  the  sum  of  $10,000.00  is  a  reasonable  sum 
to  be  allowed  said  accountant. 

The  contracts  between  the  defendant  corpoj'ation 
and  its  creditors,  when  examined  by  your  petitioner, 
her  co-solicitor  and  James  A.  Smith,  disclosed  that 
the  corporation  was  promising  to  pay  such  creditors 
interest  at  the  rate  of  8.84%  per  annum.  The  com- 
missions of  from  three  to  seven  percent  paid  to  said 
Waddoups  and  others,  for  obtaining  the  funds  repre- 
sented by  these  contracts,  ran  the  total  cost  of  the 
money  borrowed  to  the  sum  of  $67.40  per  year,  for 
an  average  of  five  years,  for  each  $663.00  received 
by  said  association,  or  a  fraction  more  than  10%. 
Since  the  evidence  disclosed  that  the  bulk  of  the 
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loans  made  by  the  association  to  certificate  holders 
and  others,  in  Arizona  at  least,  returned  to  the  asso- 
ciation only  8%  interest,  the  result  was  that  the  total 
income  from  the  association's  loans  was  not  [71] 
sufficient  to  pay  the  interest  which  it  had  guaranteed 
to  the  creditors,  and  in  addition  to  this  deficit,  there 
was  no  income  with  which  to  pay  expenses  of  doing 
business,  and  the  corporation  was  becoming  further 
insolvent  each  year  to  the  full  extent  of  the  expenses 
incurred  by  it,  plus  its  losses  on  investments. 

In  order  to  prove  these  facts  it  was  necessary  not 
only  to  have  the  records  mentioned  from  the  office 
of  the  Bank  Commissioner  of  Utah,  together  with 
the  supporting  affidavits,  but  also  the  outside  evi- 
dence and  affidavits  showing  the  excess  cost. 

As  a  result  of  the  consultations  with  and  the  work 
of  said  James  A.  Smith,  and  the  analysis  and  break- 
down of  such  reports  by  your  petitioner,  in  connec- 
tion with  other  evidence  assembled  by  the  solicitors 
for  the  plaintiffs,  sufficient  evidence  was  procured 
to  establish  a  prima  facie  case  to  obtain  the  relief 
prayed  for  in  petitioner's  bill  of  complaint. 

As  the  facts  involved  were  many  and  not  suscept- 
ible of  proof  by  ''demonstrable  evidence"  this  case 
comes  within  the  definition  of  hazardous  cases  (upon 
the  facts),  as  the  rule  is  set  forth  in  the  case  of 
United  States  vs.  Equitable  Trust  Co.,  283  U.S.  738; 
75  L.  ed.  1379. 
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XXXVI. 

NOVEL  LAW  QUESTIONS  INVOLVED. 

By  reason  of  the  fact  that  many  novel  questions  of 
law  were  involved,  it  was  necessary  for  your  peti- 
tioner and  her  co-solicitor  to  make  an  exhaustive 
study  of  the  applicable  principles  of  the  law  and  of 
the  authorities  which  would  sustain  those  principles 
upon  a  hearing  in  court  to  prove  to  the  court  the 
right  of  the  plaintiffs  to  the  relief  they  sought. 

It  was  also  necessary  to  make  an  exhaustive  study 
of  the  statutes  of  Utah  to  ascertain  whether  there 
was  anjrthing  in  those  statutes,  which  as  a  matter 
of  public  policy  of  that  state  [72]  would  render  con- 
tracts of  the  nature  of  plaintiffs'  and  those  similarly 
situated,  void  in  so  far  as  they  attempted  to  create 
a  lien,  and  this  investigation  enabled  your  petitioner 
and  her  co-solicitor  to  establish  to  the  satisfaction  of 
the  various  courts  the  validity  of  these  liens. 

Much  study  was  necessary  also  to  an  interpreta- 
tion of  the  statute  laws  of  California,  Oregon,  Idaho 
and  Wyoming,  in  which  states  this  corporation  was 
doing  business. 

Novel  and  difficult  questions  of  law  were  involved 
in  this  litigation,  questions  that  had  not  been  definite- 
ly determined  until  the  decision  of  the  Supreme 
Court  in  this  case,  and  properly  to  present  these 
questions  and  overcome  the  contentions  of  the  de- 
fendant corporation  in  opposition  thereto  necessi- 
tated an  immence  amount  of  research  work.  The 
applicable  principles  of  law  had  not  at  the  time  your 
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petitioner  filed  the  complaint  herein,  been  determined 
by  the  Supreme  Court  of  the  United  States  nor  by 
any  of  the  federal  courts  of  appeal  and  were  there- 
fore uncertain. 

The  contention  of  your  petitioner  and  her  co- 
solicitor  that  the  United  States  Court  had  a  right 
to  appoint  a  receiver  of  a  building  and  loan  associa- 
tion where  the  statutes  at  the  domicile  of  the  cor- 
poration provided  for  liquidation  by  a  state  officer, 
when  the  state  official  had  shown  himself  unfit  to 
administer  the  affairs  of  the  delinquent  corporation 
and  when  the  statutes  under  which  he  was  appointed 
were  inadequate  to  give  this  protection  to  litigants, 
was  a  question  raised  for  the  first  time  in  the  amials 
of  the  law  so  far  as  your  petitioner  is  aware,  and 
was  upheld  by  the  Circuit  Court  of  Appeals,  and, 
also,  for  the  first  time,  that  right  was  definitely 
settled  and  that  principle  established  by  the  denial 
of  the  writ  of  certiorari  by  the  Supreme  Court  of 
the  United  States. 

The  contention  of  your  petitioner  and  her  co- 
solicitor  that  [73]  the  relation  of  debtor  and  creditor 
was  created  by  the  particular  contracts  and  that  a 
trust  and  lien  was  created  as  against  the  building  and 
loan  association  on  behalf  of  the  holders  of  the  cer- 
tificates, also  raised  for  the  first  time,  was  established 
definitely,  and  in  its  decision  the  Circuit  Court  of 
Appeals  definitely  held  that  despite  the  label  at- 
tached to  the  certificates,  the  instrimaents  were  not 
stock,  but  created  the  relation  of  debtor  and  creditor, 
and  that  the  language  of  the  contract  was  sufficient 
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to  create  an  equitable  lien  in  favor  of  such  creditor  ; 
this  also  being  established  for  the  first  time. 

Although  prior  to  this  time  it  had  been  established 
that  a  building  and  loan  association  could  borrow 
money  and  issue  its  promise  to  pay  in  the  form  of 
investment  certificates,  it  had  not  been  held  that  a 
building  and  loan  association  could  pledge  or  mort- 
gage its  assets  for  the  purpose  of  securing  loans  so 
obtained,  until  the  final  decision  in  this  case. 

Another  novel  question  involved  the  force  and 
effect  of  a  statute  of  the  state  under  which  a  corpora- 
tion was  organized  when  that  state  permitted  a  build- 
ing and  loan  association  to  remove  its  principal 
ofBce  to  another  state  and  to  carry  on  its  business 
in  the  foreign  jurisdiction. 

In  the  course  of  her  research  work,  your  petitioner 
examined  and  analyzed  more  than  a  thousand  cases 
bearing  on  the  various  issues  involved,  as  well  as  the 
statutes  of  the  various  states  and  many  text  books. 
This  extensive  research  was  necessary  by  reason  of 
the  numerous  questions  of  law  involved.  This  case 
therefore  comes  within  the  definition  of  a  hazardous 
case  in  regard  to  the  law  as  set  forth  in  U.S.  vs. 
Equitable  Trust  Co.  supra. 

XXXVII. 

PETITIONER'S  WORK. 

The  major  portion  of  the  time  of  your  petitioner 
for  a  period  of  more  than  three  and  one-half  years 
was  devoted  to  labor  [74]  for  and  on  behalf  of  the 
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plaintiffs  and  those  similarl}^  situated  in  the  investi- 
gation of  this  cause,  the  study  of  the  principles  of 
law  governing  the  case,  the  analysis  of  the  facts  in- 
volved and  the  establishing  of  evidence  to  support 
the  allegations  of  the  complaint,  the  assisting  in  the 
preparation  of  all  pleadings  and  briefs  in  the  case, 
as  well  as  the  editing,  revising  and  correcting  of  all 
such  pleadings  and  briefs,  obtaining  the  various 
orders  and  decrees  in  this  sut,  defending  the  decree 
of  the  lower  court  in  the  Circuit  Court  of  Appeals 
and  the  Supreme  Court  of  the  United  States,  the 
preparation  as  to  the  law  and  facts  necessary  to  a 
successful  conclusion  of  the  case,  as  well  as  the  time 
spent  in  preparation,  research  work,  examinations 
of  the  records  in  the  offices  of  the  Arizona  Corpora- 
tion Commission,  the  Superintendent  of  Banks,  the 
State  Treasurer,  the  County  Recorder,  the  County 
Treasurer,  County  Assessor  and  the  office  of  the 
Clerk  of  the  Court  of  Maricopa  County ;  the  trip  to 
Salt  Lake  City,  Utah,  for  the  purpose  of  examining 
the  records  pertaining  to  the  corporation  in  the 
offices  of  the  County  Recorder,  the  County  Clerk, 
the  Bank  Commissioner  of  Utah,  and  the  Clerk  of 
the  District  Court;  the  attendance  at  the  taking  of 
the  depositions  of  M.  E.  Waddoups  and  A.  J.  Bru- 
neau;  the  attendance  at  the  trials  in  the  Superior 
Court  in  and  for  the  County  of  Maricopa ;  attendance 
at  all  hearnigs  involving  this  suit  before  the  United 
States  District  Court,  as  shown  by  the  records,  and 
the  Circuit  Court  of  Appeals  at  San  Francisco,  Cali- 
fornia; examination  of  the  statutes  of  other  states, 
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conference  with  attorneys  for  the  defendant  and  tlie 
Bank  Commissioner  of  Utah,  conferences  with  attor- 
neys representing  particular  creditors,  including 
attorneys  for  the  intervenors ;  conferences  and  con- 
sultations with  the  plaintiffs,  and  other  clients  of 
petitioner  holding  claims  against  the  defendant,  and 
various  creditors  of  the  defendant  corporation ;  con- 
sultations and  conferences  too  [75]  numerous  to 
count,  with  petitioner's  co-solicitor  and  with  James 
A.  Smith,  C.P.A.  That  not  only  did  your  petitioner 
give  her  time  and  labor  during  the  days,  but  also  the 
majority  of  the  evenings,  Sundays  and  holidays,  dur- 
ing the  entire  three  and  one-half  year  period. 

Petitioner  states  that  the  necessary  work  person- 
ally performed  by  her  consumed  conservatively  not 
less  than  two  and  one-half  years  of  continuous  legal 
work. 

XXXVIII. 

ASSETS  RECOVERED  FOR  BENEFIT 
OF  CREDITORS. 

On  to-wit,  the  30th  day  of  November,  1935,  Rulon 
F.  Starley,  who  had  succeeded  J.  A.  Malia  as  Bank 
Commissioner  of  Utah,  turned  over  to  Henry  S. 
McCluskey,  Receiver  appointed  by  this  court  as 
aforesaid,  the  physical  possession  of  the  assets  in 
Arizona,  as  well  as  the  books  and  records  of  the  cor- 
poration in  Arizona.  These  assets  amounted  to  the 
gross  sum  of  $1,597,841.89,  and  are  now  in  possession 
of  Harry  W.  Hill,  Esq.,  who  succeeded  Mr.  McClus- 
key as  receiver  on  April  1,  1937. 
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The  Receiver  having  been  primarily  appointed  by 
this  Court,  and  decree  having  been  obtained  requir- 
ing the  conveyance  of  title,  such  decree  would  have 
to  be  recognized  in  other  states  where  the  defendant 
had  property.  As  a  result  thereof,  this  suit  estab- 
lished the  rights  of  these  creditors  in  the  property 
wherever  situated  and  is  res  ad  judicata  of  all  ques- 
tions involved  in  the  proceedings,  and  is  binding  on 
all  those  similarly  situated  to  the  plaintiffs  in  this 
suit,  regardless  of  whether  they  became  active  par- 
ticipants in  the  litigation  in  this  court. 

By  the  decree  of  this  Court  it  was  established  that 
the  Receiver  appointed  by  this  court  was  the  owner, 
as  trustee,  for  the  benefit  of  the  creditors  of  said 
defendant  corporation,  of  gross  assets  of  the  de- 
fendant corporation  in  states  other  than  Arizona,  of 
$1,135,229.34.  [76] 

Subsequent  to  the  30th  day  of  November,  1935, 
physical  possession  of  the  assets  of  the  defendant 
in  the  states  of  Utah,  Idaho  and  Wyoming  were 
delivered  to  ancillary  receivers  appointed  in  aid 
of  the  primary  receivership  in  this  Court,  and  are 
now  being  so  administered.  The  rights  of  the  plain- 
tiffs and  those  similarly  situated  established  by 
the  decree  of  this  court,  has  not  yet  been  recog- 
nized by  officials  in  the  states  of  California  and 
Oregon. 

The  total  gross  assets  thus  passing  into  the  hands 
of  the  receiver  as  trustee  for  the  plaintiffs  and 
those  similarly  situated  is  $2,733,071.23. 

In  addition,  there  are  choses  in  action  against 
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said  M.  E.  Waddoups  and  other  directors  and 
officers  of  the  defendant  corporation  from  which 
should  be  realized  a  further  sum  of,  to- wit:  $100,- 
000.00,  your  petitioner  and  her  co-solicitor  having 
laid  the  foundation  for  this  suit. 

Your  petitioner  and  her  co-solicitor  also  laid 
the  foundation  for  the  suit  against  the  Bonding 
Company  bonding  the  officers  for  unlawful  con- 
duct of  the  officers  and  directors  of  said  corpo- 
ration, there  having  been  a  fidelity  bond  issued 
for  that  purpose,  the  liability  of  said  bond  ex- 
ceeding the  sum  of  $50,000.00. 

The  solicitors  for  the  plaintiffs  also  laid  the 
foundation  for  a  suit  against  Waddoups  for  the 
sequestration  of  his  property,  which  suit  is  now 
pending  in  the  Superior  Court  of  Arizona,  in  and 
for  the  County  of  Maricopa,  and  your  petitioner 
and  her  co-solicitor  also  laid  the  foundation  for 
a  judgment  subsequently  obtained  against  M.  E. 
Waddoups  and  others  and  by  which  there  was 
secured  a  lien  upon  certain  of  properties  held 
by  him  in  the  state  of  Arizona. 

Had  it  not  been  for  the  services  rendered  by 
your  petitioner  and  her  co-solicitor,  all  of  the 
assets  of  the  defendant  corporation  would  have 
been  dissipated  by  the  defendant  corporation,  [77] 
its  officers  and  directors,  as  shown  by  the  record 
in  this  suit. 


96  Elisabeth  G.  Monaghan 

Petitioner  Monaghan 's  Exhibit  B  (Cont.) 
XXXIX. 

NO    COMPENSATION   RECEIVED   BY 
PETITIONEE. 

No  contract  or  understanding  now  exists  or  was 
ever  made  or  existed  between  your  petitioner  and 
the  plaintiffs  or  others  similarly  situated  for  com- 
pensation for  her  services,  other  than  the  agree- 
ment that  in  the  event  of  a  successful  termination 
of  the  litigation  she  would  accept  a  reasonable  com- 
pensation to  be  allowed  by  the  Court,  the  same 
to  be  paid  from  the  assets  coming  into  the  hands 
of  the  receiver  of  the  defendant  corporation,  should 
a  receiver  be  appointed  by  this  Court. 

When  petitioner  associated  with  her  the  said 
Thomas  W.  Nealon  to  assist  her  in  this  litigation, 
it  was  agreed  that  whatever  allowance  was  received 
as  compensation  would  be  divided  equally  between 
the  petitioner  and  her  co-solicitor,  the  said  Thomas 
W.  Nealon. 

The  prevailing  rates  of  compensation  in  this 
community  to  attorneys  in  cases  where  the  fees 
are  contingent  on  recovery  range  from  twenty 
to  thirty-five  percent  of  recovery,  depending  on 
difficulty  of  proof  and  hazard  involved.  Such  is 
the  rate  of  compensation  these  2792  creditors  who 
accepted  the  benefits  of  said  decree  would  prob- 
ably have  had  to  pay  had  they  contracted  indi- 
vidually for  such  services  as  were  rendered  by 
the   solicitors   for   the   plaintiffs    in   this    cause. 

No    application    has    heretofore    been    made    bv 
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your  petitioner  for  compensation  for  the  services 
rendered  to  the  plaintiffs  or  those  similarly  sit- 
uated for  the  bringing  of  suit,  or  for  the  services 
rendered  by  your  petitioner  as  described  in  this 
petition. 

XL. 

EXPENSES  INCURRED 

All  of  the  preliminary  expenses  incurred  in  the 
investigation,  preparation  and  trial  of  said  suit 
up  to  the  time  of  the  [78]  appointment  of  the 
receiver,  and  expenses  incurred  subsequent  thereto, 
with  the  exception  of  the  printing  of  the  briefs, 
the  expenses  for  stenographic  services  set  up  by 
petitioner's  co-solicitor  and  his  trip  to  San  Fran- 
cisco, as  well  as  sundry  expenses  borne  by  peti- 
tioner's co-solicitor  subequent  to  the  appointment 
of  the  receiver  in  the  sum  of  $26.82,  was  borne 
by  your  petitioner  either  directly  or  by  reimburse- 
ment to  her  co-solicitor.  In  the  petition  of  your 
petitioner's  co-solicitor  he  has  itemized  various 
expenses  and  asks  to  be  reimbursed.  Among  said 
items  of  expenses  were  listed  those  paid  by  this 
petitioner  or  for  which  she  had  reimbursed  her  co- 
solicitor,  and  she  believes  that  her  co-solicitor  will 
reimburse  her  for  the  amount  of  the  expenses  so 
borne  by  her,  and  petitioner  will  not  again  set 
up   said  items. 

In  addition  to  the  above,  the  following  expenses 
were  incurred  by  your  petitioner,  totaling  the  sum 
of  $301.65,  for  which  she  seeks  reimbursement: 
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Travel,  hotel,  meals,  etc.  trips  Pres- 

cott  to  Phoenix  and  return $175.00 

Railroad  fare  and  expenses  to  Salt 

Lake    67.20 

Railroad  fare  and  expenses  to  San 

Francisco    59.45 

Total $301.65 

Wherefore,  your  petitioner  prays  that  this  Hon- 
orable Court  allow  to  your  petitioner  and  her 
co-solicitor  a  just  and  reasonable  compensation  for 
their  services  rendered  in  comiection  with  the  prep- 
aration, institution  and  trial  of  said  cause,  includ- 
ing the  services  rendered  by  them  on  the  appeal 
from  the  interlocutory  decree  rendered  herein  to 
the  Ninth  Circuit  Court  of  Appeals  and  for  their 
services  in  opposing  the  petition  of  the  defendant 
corporation  and  J.  A.  Malia  to  the  Supreme  Court 
of  the  United  States  for  a  writ  of  certiorari  to 
review  the  proceedings  in  the  District  Court  and 
Circuit  Court  of  Appeals,  [79]  such  allowance  to 
be  for  all  legal  services  rendered  by  the  solicitors 
for  the  plaintiffs  in  the  premises. 

Your  petitioner  further  prays  that  she  be  al- 
lowed the  additional  sum  of  $401.65,  for  expenses 
necessarily  incurred  by  her  in  the  premises  as 
hereinbefore   set   forth. 

Your  petitioner  further  prays  that  she  be  al- 
lowed the  additional  sum  of  $10,000.00,  or  such 
other  sum  as  the  court  may  deem  just  and  rea- 
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sonable,   for  the   expense   for  which   she   and   her 
co-solicitor  necessarily  became  obligated  to  the  said 
James  A.  Smith,  C.P.A. 

Your  petitioner  further  prays  that  this  Court 
establish  and  fix  a  lien  upon  the  assets  now  in 
the  hands  of  the  Receiver  of  the  Intermountain 
Building  and  Loan  Association,  an  Utah  corpora- 
tion, for  the  just  and  reasonable  allowance  to  your 
petitioner  and  her  co-solicitor  upon  the  foregoing 
petition  and  the  petition  of  petitioner's  co-solicitor 
heretofore  filed,  for  services  rendered  and  expenses 
incurred  and  expenses  for  which  they  became  obli- 
gated and  further  prays  that  said  Receiver  be 
authorized  and  directed  to  pay  the  amount  of 
such  allowance  to  your  petitioner  and  her  co- 
solicitor,  and  to  pay  the  expenses,  as  aforesaid, 
from  the  funds  of  the  receivership  estate  now  in 
his  possession,  and  that  each  of  the  2792  creditors 
of  said  Association  who  have  elected  to  accept  the 
benefits  of  the  efforts  of  petitioner  and  her  co- 
solicitor  bear  their  proportion  of  such  allowance 
and  expenses. 

ELIZABETH  G.  MONAGHAN' 
Petitioner    [80] 

State  of  Arizona, 
County  of  Yavapai — ss. 

Elizabeth  G.  Monaghan,  being  first  duly  sworn 
on  oath,  deposes  and  says:  That  she  is  the  peti- 
tioner above  named;  that  she  has  read  the  fore- 
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going   petition,    knows    the    contents    thereof,    and 
that  the  same  is  true,  in  substance  and  in  fact. 
ELIZABETH  G.  MONAGHAN 
Subscribed  and   Sworn  to   before  me   this   15th 
day  of  November,  1937. 

[Seal]  BETTY  JANE  McDONNELL 

Notary  Public 
My  commission  expires:  October  31,   1939.   [81] 

Willis  H.  Plunkett  Members  of 

C.P.A.  Arizona  1919  American  Institute  of 

James  A.  Smith  Accountants 

C.P.A.  Arizona  1927   American  Society  of  C.P.A. 

Ai'izona  Society  of  Public 
Accountants 

The  W.   H.   Plunkett  Audit   Co. 

Analytical  &    Constructive   Accounting 

Six  Hundred  Twelve  Luhrs  Tower 

Phoeniz,  Arizona 

November  12,  1937. 

EXHIBIT  ''A" 
T®: 
Elizabeth  G.   Monaghan 

and 
Thomas  W.  Nealon 
Attorneys 
Luhrs  Tower 
Phoenix,   Arizona. 
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Memorandum  in  Re: 
Intermountain   Building   &   Loan   Association 

of  Utah 
Original  Suit. 

This  resume  of  services  is  presented  with  rela- 
tion to  the  original  suit  against  the  above  corpo- 
ration for  the  recovery  of  assets  on  behalf  of 
creditors. 

I  was  first  employed  by  you,  entering  immedi- 
ately upon  the  necessary  work  involved,  in  the 
early  part  of  1932.  Thereafter,  the  services  per- 
formed followed  the  requirements  of  the  case,  often 
consisting  of  several  consecutive  days'  work  and 
at  other  times  being  of  such  terms  as  were  nec- 
essary. 

The  full  facilities  of  my  office,  including  the  use 
by  you  of  many  texts  and  treatises  on  the  account- 
ing matters  involved,  were  placed  at  your  dis- 
posal. 

The  work  involved  and  the  extent  of  the  service 
rendered  is,  of  course,  familiar  to  you;  but  as  a 
means  of  supplying  you  with  the  information  so 
that  you  may  present  it  for  consideration  in  mak- 
ing your  prayer  for  compensation  allowance,  it 
is  herein  briefly  outlined  as  follows: 

1.  From  the  inception  of  the  case,  conferences 
were  held  frequently,  sometimes  lasting  a  few  min- 
utes and  from  that,  running  into  several  hours. 
Much  of  the  time  spent  in  conference  was  on 
nights  and  Sundays. 
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2.  A  large  volume  of  accounting  work  was  per- 
formed in  preparing  analyses  of  financial  state- 
ments filed  by  the  Association  from  1920  to  1932 
inclusive;  preparation  of  tables  of  possible  earn- 
ings for  the  period;  checking  of  details  with  com- 
parisons of  financial  statements  by  periods  for 
the  purpose  of  showing  insolvency ;  preparation  of 
insolvency  data  to  show  both  the  period  and  ex- 
tent of  such  insolvency;  setting  up  of  proper  ac- 
tuarial tables  for  certi-  [82]  (a)  ficate  values  to  show 
the  difference  between  stated  values  and  actuarial 
increase  in  value  for  the  purpose  of  explaining 
interest  rate  as  cost  of  money  to  Association;  com- 
pilation of  statistics  taken  from  various  reports 
of  the  Association ;  comp/Zation  to  show  fraudulent 
manipulation  of  expense  and  income  accounts;  and 
various  other  presentations  of  accounting  data  per- 
taining to  the  case. 

3.  All  hearings  in  State  Courts,  whether  in  rela- 
tion to  one  or  all  of  the  various  associations  known 
as  the  Intermountain  Group,  were  attended.  This 
was  done  for  the  purpose  of  ascertaining  and  tabu- 
lating information  which  might  be  brought  out  in 
testimony  which  might  in  any  way  have  a  bearing 
upon  the  instant  case.  The  attendance  at  court 
involved  many  days  of  work  and  study  which 
were  followed  by  conferences  for  the  purpose  of 
searching  out  salient  points  of  interest  or  attack. 

4.  Preparation   of  affidavits  as  to   solvency. 

5.  Reading  of  transcripts  of  testimony  adduced 
at  the  various  hearings  of  this  particular  case  as 
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well    as   those   of   the   other   Intermoiintain    cases. 

6.  Attendance  at  all  hearings  and  at  the  trial 
of  the  present  case.  At  these  times  I  was  always 
present  at  your  counsel  table  for  the  purpose  of 
assisting  you  in  the  presentation  of  evidence  and 
in  the  cross-examination  of  adverse  witnesses. 

7.  Presentation  of  my  testimony  in  the  trial 
whereby  the  results  of  the  long  months  of  our  ef- 
forts were  crystaZized  by  the  statement  to  the  Court 
conveying  my  conclusions  and  findings  of  fact. 

8.  Assisting  you  in  your  briefing  of  the  case 
by  reading  and  study  of  the  points  stressed  and 
by  breaking  down  the  testimony  of  adverse  wit- 
nesses to  show  the  vulnerable  parts  which,  in  my 
opinion,  strengthened  our  case  when  given  proper 
emphasis  in  your  briefs. 

All  of  this  varied  service  and  assistance  con- 
sumed large  [83]  (b)  amounts  of  time  at  varying 
seasons  and  over  a  period  of  many  months. 

Each  accounting  phase  accomplished,  new  fields 
presented  themselves  and  these  in  turn  were  made 
subjects  of  further  endeavor.  Progress  was  nec- 
essarily slow  since  we  often  lacked  much  of  the 
picture  which  could  only  be  filled  in  by  the  use 
of  judgment  and  conclusion  until  the  correct 
premise  was  obtained. 

Great  patience  and  diligence  was  required  and 
the  hazard  of  being  unable  to  arrive  at  a  sound 
conclusion  was  ever  present,  thus  rendering  my 
task  more  difficult. 

Other  accountants,  many  persons  of  vast  expe- 
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rience  and  intimate  knowledge  of  the  Association 
affairs,  were  arrayed  against  us.  Their  testimony 
was  bolstered  one  by  the  other,  whereas  my  evi- 
dence and  testimony  was  to  all  intents  and  pur- 
poses the  key  to  the  entire  evidential  side  of  our 
case. 

A  brilliant  array  of  adverse  counsel  fought  sav- 
agely every  statement  I  made  and  took  every  op- 
portunity to  berate  and  harass  me,  even  question- 
ing my  knowledge,  ability  and  integrity  before 
the  Court,  until  the  Court  acknowledged  the  at- 
tack by  referring  to  the  cognizance  the  Court  had 
taken  of  my  work  before  him  on  many  occasions 
theretofore. 

In  a  case  of  this  nature,  as  in  all  equity  cases 
where  an  accounting  is  requisite,  the  work  of  the 
a<3Countant  is  inseparably  linked  to  that  of  the 
attorneys,  and  the  fruits  of  victory  are,  in  part, 
his  to  be  enjoyed. 

The  value  of  the  work  I  performed  must  lie 
in  the  success  which  was  achieved  by  us  acting 
together.  The  reliance  placed  upon  my  efforts  was 
readily  shown  by  the  language  of  the  Circuit  Court 
when  that  Court  placed  emphasis  upon  the  affi- 
davit of  mine  and  the  testimony  thereafter  ad- 
duced. 

This  work  was  all  performed  upon  a  contingent 
basis.  The  possibility  of  losing  the  case  was  taken 
into  consideration  [84]  (c)  from  the  beginning.  It 
was  my  understanding  that  if  the  case  were  suc- 
cessful you  would  make  application  to  the  Court 
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for   a    reasonable    compensation    for    my   services, 
and   that   otherwise,    in   the    event   the    suit   were 
lost,   I   would   receive   nothing. 

Because  of  the  great  amount  of  actual  time 
spent  in  the  physical  labor  of  preparation,  my 
labor  as  an  expert  has  a  real  and  tangible  value. 
The  period  of  time  that  has  elapsed  without  recom- 
pense has  naturally  weighed  somewhat  heavily  upon 
me.  The  hazard  of  success,  the  extreme  contin- 
gency of  the  outcome  of  the  case,  the  mental  strain 
of  hours  on  the  witness  stand,  no  less  than  the 
success  of  the  effort,  has  made  these  services  so 
unstintingly  rendered  to  you,  worthy  of  a  just  and 
valuable  compensation. 

Inasmuch  as  the  suit  was  successfully  prosecuted 
and  the  decision  was  favorably  rendered,  the  con- 
ditions under  which  my  service  was  performed 
have  been  fulfilled  and  I  am,  therefore,  asking 
that  you  make  your  petition  to  the  Court  for  an 
allowance  for  the  services  rendered. 

Upon  the  foregoing  statements   and  the   condi- 
tions of  our  agreement,  I  herewith  submit  a  state- 
ment   for   my    services    which    I    value    conserva- 
tively at   Ten   Thousand    ($10,000.00)    Dollars. 
Respectfully, 
(Signed)    JAMES  A.  SMITH 

Certified  Public  Accountant, 
Member  of  the  W.  H.  Plun- 
kett  Audit  Company.  [85]  (d) 
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To 

E.  G.  Monaghan  and  Thomas  W.  Nealon, 
Attorneys,   in   the   matter   of 
The  Intermountain  Building  &  Loan  Associa- 
tion of  Utah. 

In  Account  with 

James  A.  Smith,  Certified  Public  Accountant, 
For  services  rendered  in  the  original  suit  to  re- 
cover. 

$10,000.00  [86]  (e) 
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PETITIONER  NEALON'S  EXHIBIT  No.  3 

[Title  of  District  Court  and  Cause.] 

PETITION  OP  THOMAS  W.  NEALON  FOR 
ALLOWANCE  OF  ATTORNEY'S  FEES 
FOR  LEGAL  SERVICES  RENDERED  AND 
EXPENSES  INCURRED  IN  THE  PREP- 
ARATION AND  TRIAL  OF  THE  ABOVE 
ENTITLED   SUIT 

Comes  Now  Thomas  W.  Nealon  and  respectfully 
presents  to  this  Court  his  petition  for  an  allow- 
ance of  attorney's  fees  for  legal  services  rendered 
by  him  and  expenses  incurred  by  him  in  the  prep- 
aration and  trial  of  the  above  entitled  suit,  wherein 
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he  was  employed  to  represent  the  plaintiffs  and 
others  similarly  situated,  not  specifically  named 
as  plaintiffs  therein  but  who  were  represented  by 
the  plaintiffs  named  and  who  accepted  and  partici- 
pated in  the  benefits  resulting  therefrom,  2,792 
of  them  having  elected  to  accept  the  benefits  of 
his  efforts  in  the  premises,  such  benefits  consisting 
in  the  recovery  for  their  benefit  of  a  trust  fund 
of  more  than  two  million  dollars,  namely  $2,119,- 
662.82,  which  would  otherwise  have  been  dissipated 
and  totally  lost  to  them;  and  in  support  of  this 
petition  alleges  the  following :  [89] 

I. 

PETITIONER'S  PROFESSIONAL 
EXPERIENCE 

That  he  has  been  since  1914  and  now  is  a  mem- 
ber of  the  Bar  of  the  Supreme  Court  of  Arizona 
and  of  the  United  States  District  Court  in  and 
for  the  Federal  District  of  Arizona,  and  has  been 
at  all  times  since  said  date  in  active  practice  be- 
fore the  state  courts  of  Arizona  and  the  Federal 
Courts  of  the  District  of  Arizona; 

That  he  is  and  has  been  for  many  years  an 
active  member  of  the  State  Bar  of  California  and 
that  of  the  United  States  Circuit  Court  of  Ap- 
peals  for   the   Ninth   Circuit. 

That  during  all  of  said  period  a  large  portion 
of  his  practice  has  been  upon  the  equity  side  of 
the   Federal   Court. 
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II. 

PETITIONER'S  EMPLOYMENT 

That  many  months  prior  to  April  18,  1933,  he 
was  employed  by  certain  lienholding  creditors  of 
the  Intermountain  Building  &  Loan  Association, 
the  defendant  above  named,  to  file  suits  against 
said  corporation  and  establish  equitable  liens  by 
court  decree  to  recover  trust  property  from  the 
delinquent  corporation  and  procure  the  appoint- 
ment of  a  receiver  to  preserve  and  conserve  the 
assets  of  said  corporation  then  being  wasted  and 
dissipated  by  the  said  corporation,  its  officers  and 
directors. 

III. 

INVESTIGATION  OF  THE  FACTS 

That  immediately  upon  being  employed  as  afore- 
said, your  petitioner  began  an  investigation  of  the 
affairs  of  said  corporation,  searching  all  available 
sources  of  information  to  ascertain  the  financial 
condition  of  said  corporation,  the  nature  and  ex- 
tent of  its  assets  and  liabilities,  the  conduct  of 
its  officers  and  directors^  as  well  as  a  study  of 
the  law  applicable  to  the  existing  situation.   [90] 

IV. 

CONDITION  OF  DEFENDANT 
CORPORATION 

That  in  the  course  of  this  investigation,  your  peti- 
tioner discovered  that  the  business  of  the  defendant 
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corporation  was  being  conducted  in  a  manner  con- 
trary to  law,  extravagantly,  wastefully  and  in  a 
manner  that  would  ultimately  result  in  the  waste 
and  dissipation  of  all  of  the  assets  of  the  cor- 
poration, and  that  the  corporation  had  been  insol- 
vent from  about  the  year  1922,  if  not  before  that 
date,  and  that  it  was  not  a  true  building  and  loan 
association  but  a  fraudulent  corporation. 

V. 

RESULTS  OBTAINED  FOR  BENEFIT 
OF  CREDITORS 

That  as  a  result  of  this  investigation  made  by 
your  petitioner,  which  is  outlined  more  fully  here- 
inafter, your  petitioner  and  E.  G.  Monaghan,  an 
active  member  of  the  Bar  of  the  United  States  Dis- 
trict Court  in  and  for  the  Federal  District  of  Ari- 
zona, instituted  this  suit  and  represented  said  cred- 
itors in  all  proceedings  until  final  judgment,  al- 
though those  in  control  of  the  corporation  opposed 
relief  for  plaintiffs  and  those  similarly  situated  all 
the  way  to  the  Supreme  Court  of  the  United  States; 
that  your  petitioner  was  successful  in  every  step, 
notwithstanding  the  great  hazard  of  success,  owing 
to  the   difficulty  of  procuring   evidence,   the  novel 
questions  involved,  and  the  brilliant  array  of  attor- 
neys retained  to  oppose  your  petitioner,  all  of  which 
is  more  fully  set  forth  hereinafter. 

That  the  success  of  your  petitioner  in  this  litiga- 
tion resulted  in  saving  to  the  creditors  of  the  Asso- 
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ciation,  assets  of  a  value  of  $2,119,662.82,  the  fol- 
lowing being  a  summary  of  the  assets  of  said  de- 
fendant corporation  now  in  the  actual  or  construc- 
tive possession  of  the  receiver  of  said  corporation: 

[91] 

The  Arizona  assets,  as  per  inventory  of  April  1, 
1937,  have  a  value  as  per  the  books  of  the 
corporation  and  receiver,   of $1,597,841.89 

The  assets  in  other  states,  as  shown  in  inventories 
of  November  30,  1935,  and  April  1,  1937, 
amount    to    1,135,229.34 

Total 2,733,071.23 

Less  allowance  for  loss  on  realization : 

On  Arizona  assets  $248,228.54 

On  assets  in  other  states 365,179.87 

Total  allowance  for  loss  on  realization  as  per  re- 
port of  H.  S.  McCluskey 613,408.41 

Realization  value  of  all  assets $2,119,662.82 

In  addition  thereto,  choses  in  action  against  M.  E. 
Waddoups  and  other  directors  of  the  defendant 
corporation,  from  which  should  be  realized 
$100,000.00. 

That  2,792  of  the  creditors  of  said  corporation 
elected  to  avail  themselves  of  the  benefit  of  the  de- 
cree obtained  through  the  efforts  of  solicitors  for 
plaintiffs. 

VI. 

CREDITORS  OF  THE  CORPORATION 

Your  petitioner  found  upon  his  investigation  that 
some  3,840  were  creditors  of  said  Association  at  that 
time ;  that  the  bulk  of  these  creditors  were  people  of 
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limited  means,  among  them  widows,  orphans,  ^Tiar- 
dians  and  old  people,  endeavoring  to  safely  invest 
$5.50  per  month  and  thus  in  the  course  of  ten  and 
one  half  years  accumulate  $1,000.00;  that  they  pos- 
sessed but  limited  business  experience  which  was 
not  sufficient  to  enable  them  to  analyze  the  compli- 
cated corporate  structure  of  the  defendant  corpora- 
tion and  they  were  influenced  in  making  their  invest- 
ments by  plausible  propaganda  presented  by  the  cor- 
poration through  newspaper  articles,  circulars  and 
printed  matter,  as  well  as  by  high  pressure  sales- 
men. And  in  the  contract  itself  it  was  specifically 
provided  that  the  corporation  should  hold  in  [92] 
trust  for  each  of  plaintiffs  and  those  similarly  situ- 
ated real  estate  mortgages  in  the  amount  of  100%  of 
the  amount  due  to  each  of  them,  and  that  these 
securities  in  the  trust  fund  should  be  subject  to  the 
constant  inspection  of  the  banking  officials  of  Utah 
or  of  the  state  in  which  the  creditor  resided. 

CONTRACT  TRUST  PROVISION 

The  contract  contained  the  following  provision: 
*' Privileges  and  Conditions. 

Security.  As  security  for  the  performance  of 
the  obligations  of  the  Association  hereunder, 
the  Association  will  hold  intact,  subject  to  the 
constant  examination  and  inspection  of  the 
banking  department  of  the  State  of  Utah,  first 
mortgages  on  improved  Real  Estate  in  an 
amount  equal  to  at  least  one  hundred  percent  of 
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its  liabilities  hereunder,  less  the  amount  of  any 
loans  made  on  this  and  like  certificates  or  any 
certificates  issued  in  lieu  thereof. ' ' 

VII. 

DISCLOSURES  OBTAINED  BY 
INVESTIGATION 

This  investigation  disclosed  many  wrongful  acts 
committed  by  the  defendant  corporation  resulting 
in  the  waste  and  dissipation  of  its  assets  and  of  the 
trust  funds  entrusted  to  it,  and  which  caused  the 
insolvency  of  the  defendant  corporation,  some  of 
which  were  as  follows: 

UNLAWFUL  EXPENDITURES 

During  a  period  of  31/2  years  there  had  been 
unlawfully  paid  to  one  M.  E.  Waddoups  as 
commissions  on  the  sale  of  securities  of  the  In- 
termountain  Building  &  Loan  Association  (in 
many  instances  he  receiving  all  that  was  paid 
into  the  corporation  by  the  lender)  the  sum  of    $482,886.00 

Dividends  had  been  paid  to  said  Waddoups  and 
his  associates  that  were  never  earned  by  the 
corporation  and  which  were  wrongfully  paid 
from  the  trust  fund  belonging  to  the  plaintiffs 
and  others  similarly  situated,  amounting  to  the 
sum    of    418,649.50 

[93] 

That  loans  had  been  improvidently  made,  a  large 
percentage  of  which  were  made  in  violation 
of  the  Articles  of  Incorporation  and  By-Laws 

of  the  Association,  resulting  in  the  loss  of....  $765,182.78 
The  total  loss  on  these  three  items  alongr  amount  to  $1,666,718.28 
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In  addition  to  the  above  your  petitioner  found 
that  an  ex/?orbitant  and  fictitious  salary,  the  amount 
being  impossible  to  estimate,  was  being  paid  to  said 
Waddoups  as  president  of  the  defendant  corpora- 
tion, and  had  been  during  a  long  period  of  time 
upon  a  basis  of  $24,000.00  per  year,  approximately 
45%  of  which  came  from  the  trust  fund  belonging 
to  the  plaintiffs  and  those  similarly  situated,  and 
which  were  paid  in  violation  of  the  Articles  of  In- 
corporation and  By-laws  of  the  Association,  while 
said  Waddoups  devoted  only  a  part  of  his  time  to 
the  business  of  the  Intermountain  Building  &  Loan 
Association. 

WRONGFUL  MANAGEMENT 

Your  petitioner  further  found  that  said  M.  E. 
Waddoups  had  dominated  and  controlled  said  cor- 
poration absolutely  from  the  time  of  its  organiza- 
tion in  Utah  in  1921  until  his  stock  therein  was 
purchased  by  one  Daniel  Alexander,  in,  to-wit,  Oc- 
tober of  1924,  and  that  upon  losing  control  of  said 
corporation  he  moved  from  Salt  Lake  City,  Utah, 
to  Phoenix,  Arizona,  where  he  organized  the  First 
National  Building  &  Loan  Association,  and  through 
said  latter  corporation  obtained  control  of  the  de- 
fendant corporation  in,  to-wit,  August  of  1930,  and 
that  at  all  times  subsequent  to  that  date  up  to  the 
time  of  the  appointment  of  the  receiver  herein  by 
this  Court  he  retained  such  control  and  manipulated 
its  affairs  for  the  benefit  of  himself  and  to  the  in- 
jury of  the  plaintiffs  and  those  similarly  situated. 
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WILFULL  AND  NEGLIGENT  CONDUCT 

That  said  Waddoups  was  using  the  funds  of  the 
Association  to  finance  the  operations  of  the  Lincoln 
Mortgage  Company,  a  [94]  a  company  largely 
owned  and  absolutely  dominated  by  him,  and  the 
defendant  corporation  suffered  extreme  losses 
through  the  manipulation  of  loans  made  upon  build- 
ings erected  by  said  Lincoln  Mortgage  Company. 

That  prior  to  the  organization  of  the  defendant 
corporation  said  Waddoups  had  entered  into  a  sec- 
ret contract  with  one  Daniel  Alexander,  in  which 
it  was  agreed  that  said  Alexander  should  be  elected 
President  of  the  defendant  corporation,  that  Wad- 
doups should  not  be  an  officer,  but  should  receive  a 
large  commission  upon  all  contracts  issued  by  the 
corporation  of  similar  tenor  to  those  held  by  plain- 
tiffs, and  that  they  were  to  divide  these  profits  de- 
rived from  this  transaction;  that  Alexander  had 
sued  Waddoups  for  his  portion  under  such  agree- 
ment, and  that  Waddoups  had  settled  said  suit  be- 
fore it  came  to  trial. 

Losses  of  an  extremely  large  amount,  the  actual 
figures  of  which  cannot  be  obtained,  were  suffered 
by  the  corporation  through  the  negligence  of  its 
officers  and  directors  in  permitting  taxes  to  accumu- 
late on  property  on  which  they  held  mortgages, 
(some  as  h:)ng  as  ten  years)  and  in  some  cases  the 
amount  of  the  delinquent  taxes  amounted  to  more 
than  the  value  of  the  property.  As  a  result  of  this 
negligence  many  properties  were  lost  through  tax 
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sales,  and  other  properties  necessarily  have  to  be 
abandoned.  Nor  did  these  officers  and  directors  of 
the  corporation  take  any  steps  in  court  necessary  to 
secure  the  payment  of  such  taxes  from  the  rental 
value  of  the  property. 

In  the  year  1931  alone  unlawful  dividends  paid  to 
the  president  of  the  Association  and  his  associates 
amounted  to  some  $119,312.68.  During  the  same 
period,  expenses,  salaries,  costs  of  collection  and 
other  items  ran  the  expense  up  to  $218,718.79,  a  sum 
greater  than  could  have  been  collected  from  the  in- 
terest of  all  of  the  mortgages  held  by  the  corpora- 
tion and  the  rents  from  all  the  properties  owned  by 
the  corporation.  [95]  The  losses  of  the  corporation 
during  that  period  alone  was  probably  in  excess  of 
$240,000.00. 

That  the  Association  had  paid  large  sums  of 
money  to  withdrawing  certificate  holders  while  it 
was  insolvent,  with  the  result  that  some  of  such 
holders  had  been  paid  in  full  while  the  plaintiffs 
and  those  similarly  situated  would  receive  under 
any  circumstances  only  a  portion  of  the  money  due 
them. 

That  the  Association  had  and  was  continuing  to 
transfer  many  of  its  assets  to  other  corporations. 

That  the  Association  was  not  functioning  for  the 
purposes  for  which  it  was  incorporated,  that  it  was 
doing  practically  no  new  business  or  any  profitable 
business  and  that  it  had  lost  the  confidence  of  the 
public  to  such  an  extent  that  it  could  never  be  prof- 
itably conducted,  and  had  lost  all  right  to  do  any 
new  business  in  Arizona. 
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VIII. 

INSOLVENCY 

The  investigation  disclosed  that  the  conduct  of 
the  officers  and  directors  of  the  defendant  corpora- 
tion had  been  such  that  at  the  time  your  petitioner 
tiled  suit  herein,  the  liabilities  of  the  corporation 
exceeded  the  assets  of  said  corporation  by  more  than 
$700,000.00,  and  that  the  corporation  was  hopelessly 
insolvent  and  had  been  so  since  1922 ;  that  its  paid- 
in  capital  never  exceeded  $3,460.00,  and  this  was 
exhausted  before  1922,  and  from  that  time  on  it 
traveled  on  money  borrowed  from  these  creditors. 

IX. 

CONCEALMENT  OF  TRUE  STATE 
OF  AFFAIRS 

The  true  state  of  affairs  of  the  corporation  was 
concealed  from  the  creditors  and  the  public  by  the 
fact  that  the  total  liabilities  upon  obligations  like 
those  held  by  the  plaintiffs  and  those  similarly  situ- 
ated never  appeared  upon  the  [96]  books  of  the  cor- 
poration, and  further  by  the  fact  that  thousands 
of  these  obligations  had  been  written  off  on  the  rec- 
ords of  the  corporation  as  if  they  had  been  for- 
feited, there  being  no  authority  of  law  whatsoever 
upon  the  part  of  the  corporation  and  its  officers  so 
to  do.  As  a  result  thereof  there  were  hundreds  of 
the  creditors  of  said  corporation  who  were  entitled 
to  participate  in  this  trust  fund  whose  rights  had 
been  totally  lost.  A  large  portion  of  the  funds  so 
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''forfeited"  was  absorbed  by  said  Waddoups  and 
his  associates  through  a  particular  form  of  stock 
called  ''expense  fund  stock",  although  said  funds 
belonged  in  a  trust  fund  for  the  purpose  of  protect- 
ing those  who  had  furnished  money  to  buy  the  secur- 
ities. 

X. 

FUNDS  WRONGFULLY  SENT  OUT 
OF  STATE 

The  officers  and  directors  of  the  corporation  also 
sent  large  sums  of  money  out  of  the  state  for  the 
purpose  of  giving  a  preference  to  residents  of  other 
states  in  the  matter  of  the  payment  of  claims  similar 
to  those  of  the  plaintiffs  herein  and  those  similarly 
situated.  That  among  these  sums  so  taken,  |40,000 
was  sent  to  California  in  1929  and  $50,000  in  1932, 
which  sums  were  invested  in  securities  that  are  now 
held  in  California  (suit  is  now  pending  to  recover 
the  same  for  the  benefit  of  the  plaintiffs  and  those 
similarly  situated  and  is  being  conducted  for  and 
on  their  behalf,  the  present  receiver  of  the  corpora- 
tion also  being  a  party  thereto).  There  was  also  a 
similar  attempt  to  give  a  preference  to  residents  of 
Oregon  and  Wyoming,  all  in  violation  of  the  rights 
conferred  upon  the  plaintiffs  and  those  similarly 
situated. 

XI. 
FRAUDULENT  ADVERTISING 

The  officers  and  directors  of  the  defendant  corpora- 
tion also  published  in  newspapers  and  circulars  false 
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reports  that  [97]  the  defendant  corporation  and  five 
other  building  and  loan  associations,  known  as  the 
Intermountain  Building  &  Loan  Group,  dominated 
by  said  M.  E.  Waddoups,  had  a  capital  and  surplus 
in  excess  of  $8,000,000.00,  at  a  time  when  each  of 
these  associations  was  insolvent  and  when  approxi- 
mately 45%  of  this  amount  represented  liabilities  of 
the  defendant  corporation,  these  reports  being  made 
with  the  intent  of  securing  further  contributions 
from  persons  situated  as  were  the  plaintiffs  in  this 
action  and  inducing  the  public  to  invest  its  money 
with  the  defendant  by  such  false  representations. 

XII. 

FAILURE  OF  UTAH  BANK 
COMMISSIONER  TO  ACT 

The  defendant  corporation  was  charged  by  law 
with  the  duty  of  filing  reports  showing  its  financial 
condition  with  the  Banking  Department  of  the  State 
of  Utah,  and  did  make  such  purported  reports  each 
year  for  the  years  1921  to  and  including  1932;  that 
although  the  contracts  issued  to  the  plaintiffs  and 
those  similarly  situated  provided  that  the  funds  of 
said  Association  should  be  invested  in  first  mort- 
gages on  improved  real  estate  in  an  amount  equal 
to  at  least  100%  of  its  liabilities  therein  and  that 
the  mortgages  should  be  at  all  times  subject  to  the 
constant  examination  and  inspection  of  the  Banking 
Department  of  Utah,  and  although  the  Banking 
Department  of  Utah  was  empowered  to  make  com- 
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plete  examinations  of  the  affairs  of  said  defendant 
corporation,  and  did  make  numerous  investigations 
thereof,  and  although  by  these  rex>orts  and  these 
examinations  the  said  Bank  Commissioner  was  fully 
informed,  or  by  reasonable  diligence  could  have  been 
informed  of  the  unsafe  and  unsound  condition  of 
said  defendant  corporation  and  the  misconduct  of 
its  officers  in  declaring  dividends  from  trust  funds 
and  other  misconduct  and  neglect  of  its  officers,  and 
the  insolvency  of  the  corporation  during  all  of  the 
period  from  [98]  1922  to  1932,  the  Bank  Commis- 
sioner of  Utah,  with  all  this  information  before  him 
and  all  these  resources  at  his  command,  failed,  re- 
fused and  neglected  to  take  any  steps  for  the  pro- 
tection of  these  plaintiffs  and  those  similarly  situ- 
ated. 

XIII. 

THREATENED  REMOVAL  OF  ASSETS 

Your  petitioner  during  the  course  of  his  investiga- 
tion of  the  affairs  of  the  defendant  corporation  re- 
ceived information  from  reliable  sources  that  the 
corporation  was  planning  to  remove  all  of  its  per- 
sonal property,  including  promissory  notes  and 
mortgages,  and  its  books  and  records,  out  of  the 
State  of  Arizona  and  out  of  the  jurisdiction  of  this 
Court,  so  as  to  render  it  practically  impossible  for 
the  plaintiffs  and  others  similarly  situated  to  protect 
their  rights  and  to  force  them  to  go  to  a  foreign 
jurisdiction  in  search  of  redress  which  could  have 
only  been  procured  at  a  prohibitive  cost  and  then 
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only  by  actions  similar  to  that  which  were  taken 
by  your  petitioner  on  behalf  of  the  parties  inter- 
ested; that  your  petitioner  was  also  informed  that 
the  corporation  had  made  settlements  with  the  plain- 
tiffs in  the  suits  pending  at  that  time  in  the  state 
court  so  that  the  court  would  release  the  assets  of 
the  Intermountain  Building  &  Loan  Association 
from  its  control  in  order  that  these  assets  could  be 
removed  from  the  state  of  Arizona. 

XIY. 
LITIGATION  IN  STATE  COURT 

In  order  to  prevent  such  removal  of  the  assets 
of  the  defendant  corporation  from  the  jurisdiction 
of  this  Court,  your  petitioner  did  on  the  27th  day 
of  June,  1932,  institute  such  proceedings  on  behalf 
of  the  creditors  of  said  defendant  corporation  in  the 
Superior  Court  of  Arizona,  in  and  for  the  County 
of  Maricopa,  as  resulted  in  the  prevention  of  the 
removal  of  the  personal  property  of  the  defendant 
corporation  [99]  from  Arizona  and  thus  preserved 
for  the  benefit  of  the  plaintiffs  herein  and  those 
similarly  situated  such  assets  and  records,  which 
would  otherwise  have  been  lost. 

In  these  proceedings  in  the  state  court,  your  peti- 
tioner was  opposed  by  many  eminent  members  of 
the  Arizona  Bar,  including  Messrs.  John  L.  Gust, 
Charles  B.  Ward,  Alexander  B.  Baker,  Louis  B. 
Whitney  and  L.  L.  Howe. 
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XV. 

NECESSITY  FOR  EQUITABLE  RELIEF- 
FEDERAL  SUIT 

That  it  was  obvious  from  the  investigations  ,ina.de 
by  your  petitioner  that  if  a  Court  of  equity  did  not 
restrain  the  waste,  mismanagement,  misapplication 
of  funds  and  the  dissipation  of  the  assets  of  the  de- 
fendant corporation,  that  all  of  the  assets  would  be 
dissipated  in  a  short  time,  and  every  investor  in  this 
Association  would  lose  every  dollar  they  had  put  in, 
and  that  the  only  way  this  could  be  prevented  was 
for  this  Court  to  take  constructive  possession  of  such 
assets  and  appoint  some  reliable  person  of  its  own 
selection  to  husband  the  dwindling  assets  of  the  cor- 
poration for  the  benefit  of  the  creditors  of  the  Asso- 
ciation; and  on  the  18th  day  of  April,  1933,  your 
petitioner,  together  with  said  Elizabeth  0.  Mona- 
ghan,  caused  to  be  filed  in  said  United  States  District 
Court  for  the  District  of  Arizona  a  suit  in  equity 
for  the  purpose  of  recovering  the  trust  fund  herein 
described  and  conserving  the  assets  of  said  corpora- 
tion, having  a  receiver  appointed  for  that  purpose, 
and  obtaining  a  restraining  order  and  injunction  to 
prevent  the  disposition  or  removal  of  such  assets 
pending  suit. 

XVL 

CLASS  SUIT 

That  the  plaintiffs  above  named  were  among  the 
lienholding  creditors  who  employed  your  petitioner 
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to  institute  [100]  suit,  and  said  suit  was  filed  in  be- 
half of  said  creditors  and  all  others  similarly  situ- 
ated, the  persons  so  situated  being  too  numerous  to 
be  made  parties  to  the  suit,  the  bill  of  complaint 
containing  the  following  paragraph : 

"That  the  plaintiffs  bring  this  action  on  be- 
half of  themselves  and  for  all  others  similarly 
situated  who  desire  to  come  in  and  bear  their 
proportion  of  the  expenses  of  this  suit ;  that  the 
persons  so  situated  are  too  numerous  to  be  made 
parties  to  this  action." 

The  instant  suit  was  not  filed  until  the  insolvency 
of  the  corporation  and  the  misconduct  of  its  officers 
had  become  widely  known  in  the  City  of  Phoenix,  as 
well  as  the  waste  of  its  assets  and  the  insolvency  of 
the  defendant  corporation,  and  also  that  the  First 
National  Building  &  Loan  Association  which  held 
the  corporate  control  of  the  defendant  corporation 
and  dominated  its  affairs,  had  also  become  widely 
known  to  be  insolvent,  and  said  suit  was  not  filed 
until  it  was  apparent  to  anyone  who  examined  into 
the  affairs  of  the  defendant  corporation  that  this 
was  the  only  method  available  of  preventing  the 
further  dissipation  of  the  assets,  misapplication  of 
funds  and  waste  of  the  fast  dwindling  remnant  of 
such  assets. 

XVII. 

2,792  CREDITORS  AVAIL  THEMSELVES  OF 
BENEFITS  SECURED  BY  PETITIONER 

That  2,792  of  the  creditors  of  said  defendant  cor- 
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poration  elected  to  accept  the  above  offer  and  thereby 
obligated  themselves  to  pay  to  your  petitioner  a  reas- 
onable fee  for  the  services  rendered  to  them  by  him 
in  said  suit  to  the  same  extent  as  if  they  had  signed 
a  written  contract  to  that  effect  before  suit  was 
brought.  [101] 

XVIII. 

LEGAL  PROBLEMS  AND  PETITIONER'S 
INVESTIGATION  THEREOF 

Your  petitioner  made  an  intensive  study  of  the 
law  applicable  to  the  facts  ascertained  through  his 
investigation,  and  based  the  said  complaint  upon 
the  theory  that  the  plaintiffs  and  those  similarly 
situated  were  entitled  to  equitable  relief,  and 
prayed  for  such  relief  upon  the  following  theory: 

That  a  federal  district  court  has  equitable  juris- 
diction to  entertain  a  class  suit  when  one  of  the 
complainants  is  a  creditor  holding  a  claim  in  excess 
of  $3,000.00  secured  by  an  equitable  lien;  that  no 
state  can  by  statute  or  otherwise  deprive  a  federal 
court  of  its  jurisdiction  or  limit  that  jurisdiction  in 
any  particular; 

That  the  contracts  entered  into  between  the  de- 
fendant corporation  and  the  plaintiffs  and  those 
similarly  situated,  created  equitable  liens  in  favor 
of  the  latter  and  created  the  relation  of  debtor  and 
creditor  between  the  parties  to  such  contracts;  that 
a  federal  court  of  equity  at  the  instance  of  lien- 
holding  creditors  has  jurisdiction  to  appoint  a  re- 
ceiver for  the  assets  of  a  building  and  loan  associa- 
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tion  incorporated  in  a  state  other  than  that  in  which 
the  court  is  sitting,  when  the  jurisdictional  facts 
exist  and  justify  the  granting  of  equitable  relief, 
and  as  an  incident  thereof  the  appointment  of  a  re- 
ceiver when  the  association  is  doing  business  in  the 
state  where  the  court  is  sitting ; 

That  equal  protection  of  the  law  is  granted  to 
each  and  every  creditor  of  a  corporation  regardless 
of  his  residence  or  citizenship,  and  no  state  can  by 
statute  give  a  preference  to  its  own  citizens  or  resi- 
dents over  those  of  any  other  state ; 

That  when  a  federal  court  of  equity  obtains  juris- 
diction over  a  corporation  by  means  of  a  sufficient 
bill  of  complaint  [102]  and  personal  service  upon 
the  corporation,  or  its  authorized  agents,  such  court 
has  the  power  to  compel  such  corporation  to  execute 
deeds  and  other  conveyances  to  real  or  personal 
property  in  the  states  where  the  property  is  situated 
when  the  property  involved  is  a  trust  property  and 
the  conduct  of  the  corporate  trustee  has  been  such 
as  to  justify  its  removal  and  the  appointment  of  a 
receiver  to  take  possession  of  its  assets ; 

That  the  police  powers  of  a  state  do  not  extend 
beyond  its  physical  boundaries  and  state  officers  as 
such  cannot  exercise  any  of  their  delegated  powers 
outside  of  such  state  except  that,  where  the  statutes 
of  that  state  vest  title  to  the  assets  of  a  delinquent 
corporation  in  such  officer  and  proper  steps  have 
been  taken  to  wind  up  the  affairs  of  such  delin- 
quent corporation,  the  statutory  receiver  may  be 
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vested  with  title  to  the  property  actually  owned  by 
the  corporation  wherever  situated ; 

That  the  articles  of  incorporation  of  the  defend- 
ant corporation  and  the  statutes  of  Utah  vested 
said  defendant  corporation  with  the  power  to  bor- 
row money  and  pledge  its  property  to  secure  the 
payment  of  its  obligations ;  that  the  statutes  of  Utah 
did  not  vest  its  bank  commissioner  with  title  to  the 
assets  of  a  defunct  building  and  loan  association ; 

That  the  defendant  corporation  was  insolvent  and 
its  liabilities  exceeded  its  assets  by  more  than 
$500,000;  that  its  affairs  had  been  mismanaged  by 
its  officers  and  directors  who  had  wasted  its  assets 
for  eleven  years,  had  paid  dividends  amounting  to 
hundreds  of  thousand  of  dollars  to  themselves  when 
the  corporation  was  insolvent,  the  payments  being 
made  from  funds  rightfully  belonging  to  the  com- 
plainants and  those  similarly  situated;  that  its  ex- 
penses exceeded  its  earnings  in  1932  by  more  than 
$70,000 ;  that  it  paid  extravagant  salaries  for  nomi- 
nal services;  that  its  liabilities  were  falsely  stated 
upon  its  books;  that  it  made  false  statements  in 
its  [103]  published  statements  and  advertisements 
in  order  to  obtain  money  from  complainants  and 
those  similarly  situated;  that  all  of  its  properties 
were  being  wasted  to  such  an  extent  that  there 
would  be  no  funds  left  to  pay  anything  to  complain- 
ants and  those  similarly  situated  and  their  claims 
would  be  a  total  loss  unless  this  Court  took  complete 
charge  of  its  affairs  and  salvaged  the  same  for  the 
benefit  of  its  creditors; 
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That  with  records  in  his  office  revealing  this  state 
of  the  corporation's  affairs,  the  Bank  Commissioner 
of  Utah  permitted  the  officers  and  directors  of  the 
corporation  to  mismanage  the  affairs  of  the  corpora- 
tion, waste  and  absorb  its  its  assets,  misapply  its 
trust  funds,  obtain  fresh  loans  from  the  public  by 
false  representations  as  to  its  financial  condition, 
and  took  no  steps  to  correct  this  condition,  and  al- 
though the  Bank  Commissioner  had  accepted  the 
trust  to  constantly  inspect  the  trust  fund  which  the 
corporation  had  agreed  to  set  aside  for  the  protec- 
tion of  the  complainants  and  those  similarly  sit- 
uated, he  never  at  any  time  or  at  all  took  any  steps 
to  protect  such  fund  or  the  persons  who  were  being 
defrauded ; 

That  the  state  officers  of  California,  Oregon, 
Idaho  and  Wyoming  were  guilty  of  a  like  derelic- 
tion of  duty  in  permitting  such  trust  funds  to  be 
misapplied  and  wasted  and  dissipated,  although 
they  made  repeated  examinations  of  the  affairs  of 
the  corporation,  which  if  properly  conducted  would 
have  revealed  the  truth ; 

That  an  imperative  necessity  existed  for  the  ap- 
pointment of  a  receiver  if  the  complainants  and 
those  similarly  situated  were  to  recover  a  single 
dollar  of  the  money  they  had  loaned  to  the  corpora- 
tion on  the  faith  of  their  contracts  by  which  the 
corporation  had  agreed  to  hold  these  assets  in  trust 
subject  to  the  constant  examination  and  inspection 
of  the  banking  department  of  the  state  of  Utah  to 
secure  such  loans,  and  that  [104]  no  other  adequate 
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remedy  existed  for  the  protection  of  these  creditors 
other  than  the  one  pursued  in  this  proceeding. 

XIX. 

That  process  was  duly  issued  in  said  suit  and 
service  had  upon  the  defendant,  and  a  restraining 
order  was  immediately  issued  against  the  defendant 
restraining  the  defendant  from  disposing  of  the 
assets  of  the  defendant  corporation  and  from  re- 
moving, destroying  or  concealing  its  books,  records, 
files,  documents  and  other  property  of  the  defendant 
then  in  the  state  of  Arizona. 

XX. 

DEFENDANT'S  RESISTANCE— ITS 
THEORIES 

The  defendant  corporation  vigorously  resisted  the 
suit  of  the  plaintiffs  herein,  employing  Messrs. 
Charles  B.  Ward,  R.  G.  Langmade,  Charles  L.  Raw- 
Hns,  and  George  H.  Rawlins,  all  outstanding  mem- 
bers of  the  bar  of  this  Court  as  their  solicitors  to 
defend  said  suit. 

They  filed  various  dilatory  motions  in  which  they 
sought  to  have  the  restraining  order  modified  and 
vacated  and  attacked  the  complaint,  particularly 
upon  the  ground  of  lack  of  jurisdiction  of  this 
Court  and  upon  the  ground  of  failure  to  state  suffi- 
cient facts  to  entitle  the  complainant  to  any  relief. 

These  solicitors  were  well  versed  in  federal  equity 
practice  and  ably  presented  the  contentions  of  the 
defendant  corporation.     They  denied  the  right  of 
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this  Court  to  give  the  necessary  protection  to  these 
plaintiffs  and  those  similarly  situated,  not  only  upon 
the  facts  of  the  case  but  upon  the  law  as  well,  and 
further  contended: 

That  this  Court  had  no  jurisdiction  to  appoint  a 
receiver  for  this  corporation;  that  the  sole  right  to 
liquidate  the  assets  of  the  corporation  was  in  the 
Bank  Commissioner  of  the  [105]  State  of  Utah,  the 
corporation  having  been  organized  under  the  laws 
of  that  state;  that  the  appointment  of  a  receiver 
would  be  an  abuse  of  discretion  by  the  court  and 
would  result  in  the  acceleration  of  the  due  date  of 
all  mortgages  held  by  it  and  would  thus  work  a 
great  injustice  to  the  mortgagors;  that  the  facts 
alleged  in  the  bill  of  complaint  did  not  justify  the 
issuance  of  a  restraining  order  or  an  injunction,  or 
the  appointment  of  a  receiver;  that  the  plaintiffs 
were  not  creditors  but  stockholders ;  that  the  plain- 
tiffs'  contracts  did  not  create  a  lien  in  their  favor; 

That  plaintiffs  were  not  entitled  to  withdraw 
funds  or  demand  the  payment  of  their  certificates, 
basing  this  contention  upon  the  ground  that  they 
had  failed  and  neglected  to  carry  out  their  con- 
tracts with  the  defendant  and  that  the  defendant 
had  kept  and  performed  its  contracts  with  the  plain- 
tiffs according  to  the  conditions  therein  and  the  by- 
laws of  the  Association,  which  the  defendant  cor- 
poration alleged  specifically  provided  that  not  more 
than  one  half  of  the  fund  received  by  the  Associa- 
tion in  any  one  month  should  be  applicable  to  the 
payment  of  withdrawing  members  and  that  with- 
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drawals   should  be   paid   in   rotation  according  to 
priority  of  notice,  and  that  there  were  other  stock- 
holders of  the  Association  who  had  applied  prior 
in  time  to  the  filing  of  the  applications  of  plaintiffs 
who  had  not  been  paid  in  rotation  or  whose  turn 
for  payment  had  not  been  reached  for  the  reason 
that  sufficient   funds   of  the   Association   had  not 
been  received  applicable  to  the  payment  of  claims 
of  withdrawing  members,   and  contended   further 
that  under  the  laws  of  Utah  not  more  than  one  half 
of  the  monthly  receipts  in  any  one  month  might  be 
applied  to  the  withdrawals  for  the  month  without 
the  consent  of  the  board  of  directors  of  the  cor- 
poration. 

The  defendant  corporation  also  denied  insolvency, 
mismanagement,  waste  of  assets,  and  the  other  ma- 
terial allegations  [106]  of  the  complaint. 

They  supported  their  contentions  by  briefs  and 
oral  argument  of  able  counsel  for  defendant. 

XXI. 

PETITIONER'S  REPLY  TO  DEFENDANT'S 
CONTENTIONS 

Your  petitioner  and  his  co-solicitor  met  the  con- 
tentions of  the  defendant  by  extensive  briefs  and 
oral  arguments,  contending  that: 

The  court  had  jurisdiction  to  appoint  a  receiver 
of  a  foreign  corporation  at  the  instance  of  creditors 
where  fraud  and  insolvency  were  involved ;  that  the 
Bank  Commissioner  of  Utah  was  appointed  under 
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the  police  power  of  that  state  and  the  police  power 
did  not  extend  beyond  the  territorial  jurisdiction 
of  that  state; 

That  the  mortgages  held  by  the  corporation  were 
straight  mortgages  that  provided  a  definite  term  of 
payment  and  were  not  mortgages  of  such  a  charac- 
ter whose  due  date  would  be  accelerated  by  the  fail- 
ure of  the  corporation;  that  the  facts  alleged, 
namely  insolvency,  mismanagement  and  dissipation 
of  the  assets  were  sufficient  grounds  for  the  relief 
sought  and  were  fully  supported  by  affidavits  filed 
in  this  proceeding; 

That  the  plaintiffs  were  not  stockholders  but 
creditors;  that  the  contracts  created  equitable  liens 
and  a  trust  of  which  the  federal  courts  of  equity 
could  and  would  take  jurisdiction;  that  under  de- 
fendant's construction  of  the  contracts,  the  obliga- 
tions to  plaintiffs  and  those  similarly  situated  would 
never  be  payable  and  that  such  construction  would 
be  a  fraud  upon  such  creditors; 

That  the  verified  complaint  showmg  insolvency 
and  the  affidavits  filed  in  support  thereof  made  a 
prima  facie  case  which  could  only  be  refuted  by  a 
showing  of  solvency,  the  production  of  the  books 
and  records  of  the  corporation  and  a  [107]  complete 
disclosure  of  the  truth  of  its  condition  in  the  plead- 
ings of  the  defendant  corporation. 
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XXII. 

ASSOCIATE  COUNSEL 

Upon  tlie  hearing  of  the  petition  for  the  appoint- 
ment of  the  receiver  and  upon  the  motion  of  defend- 
ant to  modify  the  restraining  order,  your  petitioner 
being  unable  to  be  present,  was  represented  by 
Joseph  M.  Nealon,  a  member  of  the  bar  of  32  years 
experience,  now  Chief  Justice  of  the  Court  of  Civil 
Appeals  of  the  Eighth  Supreme  Judicial  District 
of  Texas,  and  who  at  this  particular  time  was  of 
coimsel  for  the  trustee  in  bankruptcy  of  the  Bay 
Cities  Building  &  Loan  Association  in  the  Federal 
Courts  of  Los  Angeles,  California,  in  which  work 
he  had  become  familiar  with  the  issues  involved  in 
this  litigation,  and  said  Joseph  M.  Nealon  later 
assisted  your  petitioner  by  furnishing  him  with 
briefs  and  authorities  which  were  of  consderable 
service  in  the  further  presentation  of  the  issues 
involved. 

XXIII. 

COMMISSIONER  MALIA'S  ATTEMPTED 
INTERVENTION 

After  various  oral  arguments  and  the  filing  of 
briefs  going  to  the  question  of  law  raised  by  the 
motions  and  demurrers  of  the  defendant,  and  while 
the  court  had  the  same  under  consideration,  but 
before  the  Court  had  given  its  decision  in  the 
matter,  J.  A.  Malia,  then  Bank  Commissioner  of 
the  state  of  Utah,  did,  on  the  26th  day  of  September, 
1933,  file  a  petition  for  leave  to  intervene  in  this 
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proceedings  for  the  purpose  of  having  the  books, 
records  and  movable  assets  of  the  corporation  re- 
moved to  the  state  of  Utah,  upon  the  alleged  ground 
that  he  could  have  closer  supervision  over  the  affairs 
of  the  corporation,  he  alleging  in  his  motion  or  peti- 
tion for  leave  to  [108]  intervene  that  the  defendant 
corporation  had  since  1921  conducted  a  successful 
building  and  loan  business.  This  allegation  was 
made  notwithstanding  the  fact  that  he  then  had  in 
his  possession  full  information  in  the  records  of  his 
office  of  the  insolvency  of  the  corporation  and  mis- 
management of  its  affairs,  and  notwithstanding  the 
fact  that  he  had  notice  for  months  previously  of  the 
filing  of  this  suit  and  of  the  filing  of  the  affidavits 
in  connection  therewith  which  directly  called  to  his 
attention  the  true  condition  of  the  defendant  coi-- 
poration. 

He  further  alleged  that  the  corporation  being  a 
Utah  corporation,  he  was  vested  with  exclusive 
jurisdiction  over  the  affairs  of  the  defendant  to  the 
exclusion  of  this  or  any  other  court,  and  prayed  for 
an  order  of  this  court  permitting  him  to  file  his  com- 
plaint in  intervention  and  to  be  forthwith  entered 
as  intervenor  in  said  action,  and  for  other  and  fur- 
ther general  relief.  The  purpose  of  said  interven- 
tion was  to  divest  this  Court  of  all  control  of  the 
assets  of  the  defendant  corporation  which  were  then 
in  the  constructive  possession  of  this  Court,  and  to 
remove  such  assets  beyond  the  jurisdiction  of  this 
Court. 
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Said  petition  was  verified  by  D.  M.  Draper,  a 
member  of  the  Bar  of  the  State  of  Utah  and  assist- 
ant attorney  general  of  that  state,  and  he  repre- 
sented said  Malia  as  Bank  Commissioner  in  present- 
ing said  petition  to  the  Court. 

XXIV. 

PETITIONER  OPPOSES  MALIA  AND 
IS  SUSTAINED 

Upon  the  presentation   of  the   petition   of   said 
Malia,  your  petitioner  strongly  opposed  the  same 
and  alleged  that  there  had  been  no  compliance  with 
the  Federal  equity  rules  governing  intervention,  and 
among  other  points,  alleging  that  the  jurisdiction  of 
the  court  in  the  premises  had  not  been  admitted  as 
required  by  such  rule.     The   Court  sustained  the 
position  of  your  petitioner  and  refused  to  recognize 
the   intervention  by  [109]   Malia.     Thereupon   an 
application  was  then  made  to  the  Court  to  allow 
Mr.  Draper  to  appear  as  counsel  pro  hac  vice  for 
the  defendant  corporation  and  he  then  associated 
himself  with  the  other  counsel  representing  the  de- 
fendant corporation  as  one  of  counsel  for  the  de- 
fendant  resisting  the   complaint   of  the   plaintiffs 
herein.      Mr.    Draper    argued    strongly    and    ablv 
against  the  right  of  the  Court  to  appoint  a  receiver, 
as  against  the  wishes  of  the  Bank  Commissioner  of 
Utah.    The  Court  granted  Mr.  Draper  further  time 
to  amend  his  petition  or  show  any  right  to  intervene 
in  the  proceedings. 
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After  the  hearing  on  September  26,  1933,  towit 
on  October  3,  1933,  the  solicitors  for  the  plaintiffs 
filed  formal  written  motions  to  dismiss  the  petition 
of  Malia  for  leave  to  intervene,  supported  by  points 
and  authorities,  and  duly  served  the  same  upon  him 
as  well  as  upon  the  defendant.  The  Bank  Commis- 
sioner of  Utah  did  not  avail  himself  of  the  oppor- 
tunity granted  him  by  the  Court  to  amend  his  peti- 
tion to  intervene  and  on  the  3rd  day  of  January, 
1934,  his  petition  was  dismissed. 

XXV. 

LAW  QUESTIONS  DECIDED 

After  due  consideration  by  the  Court  on  the 
various  briefs  and  oral  arguments  made,  the  Court 
denied  defendant's  motions  and  overruled  their  de- 
murrers, thus  settling  all  the  law  questions.  The 
cause  then  awaited  the  convenience  of  the  Court  for 
the  purpose  of  setting  a  date  for  the  hearing  of  the 
cause. 

XXVI. 

SEIZURE  OF  ASSETS  BY  MALIA 

This  was  the  situation  that  existed  a  few  days 
prior  to  the  17th  day  of  March,  1934,  when  said 
J.  A.  Malia,  with  the  consent  and  acquiescence  of 
M.  E.  Waddoups  took  possession  of  the  assets  of 
the  defendant  corporation  in  Arizona  (which 
was  [110]  then  in  the  physical  possession  of  the 
corporation),  notwithstanding  the  constructive  pos- 
session of  said  assets  in  this  Court.  A.  J.  Brimeau, 
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secretary   and  general   manager  of  the   d(^fendant 
corporation  protested   the   seizure   of   these   assets 
without  this  Court's  consent,  but  without  avail. 

Malia  also  attempted  to  secure  possession  of  the 
moneys  of  the  corporation  deposited  in  the  Valley 
National  Bank  of  Phoenix  and  the  Phoenix  Na- 
tional Bank,  but  each  of  these  institutions  refused 
to  turn  over  possession  of  such  funds  to  him.  Fol- 
lowing this  refusal  Malia  then  appeared  in  the 
United  States  District  Court  and  filed  an  amended 
petition  for  leave  to  intervene  as  Bank  Commission- 
er of  the  state  of  Utah,  on  March  23,  1934,  seeking 
to  procure  an  order  from  this  Court  disclaiming  any 
right  to  appoint  a  receiver  or  take  possession  of  the 
assets  of  the  defendant  and  sought  an  order  that 
would  destroy  the  force  and  effect  of  the  restraining 
order  issued  by  the  court  on  April  18,  1933,  which 
was  still  in  effect.  He  was  represented  at  this  time 
by  Messrs.  Moore  &  Shimmel,  eminent  attorne}^^  of 
Phoenix. 

MALTA'S  ALLEGATIONS 

Malia  based  his  right  to  intervene  upon  the  alle- 
gation that  he  had  theretofore,  on,  towit,  March  17, 
1934,  seized  the  assets  of  the  defendant  corporation 
in  Utah  and  that  he  had  prior  to  the  time  of  the 
filing  of  said  petition  procured  an  order  from  the 
state  district  court  in  Utah  authorizing  him  to  take 
possession  of  all  of  the  assets  of  the  corporation, 
and  that  he  claimed  title  to  the  assets  upon  the 
theory  that  he  was  so  vested  by  the  terms  of  the 
Utah  Statutes. 
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XXVII. 

PETITIONER  AGAIN  OPPOSES  MALIA 

The  solicitors  for  plaintiffs  vigorously  opposed 
the  contention  of  the  Bank  Commissioner  of  Utah 
and  filed  a  petition  [111]  for  the  immediate  appoint- 
ment of  a  receiver  and  procured  an  order  to  show 
cause  thereon.  They  alleged  that  said  Malia  had 
failed,  neglected  and  refused  theretofore  to  take 
action  to  protect  the  investors  in  said  Association, 
although  he  was  fully  informed,  or  by  reasonable 
diligence  could  have  been  informed  of  the  unsafe 
and  unsound  condition  of  the  defendant  corpora- 
tion and  that  with  all  this  information  before  him, 
he  did  on  the  26th  day  of  September,  1933,  assert 
in  a  written  pleading  filed  in  this  court  that  the 
defendant  corporation  "since  1921  has  conducted  a 
successful  building  and  loan  business  throughout 
the  several  states  of  the  Union  under  the  super- 
vision of  the  Bank  Commissioner  of  the  state  of 
Utah",  and  your  petitioner  also  alleged  that  from 
the  records  and  files  in  the  cause  it  appeared  that 
he  was  negligent  in  his  supervision  of  the  affairs 
of  the  corporation  and  lacked  the  qualities  neces- 
sary to  a  proper  administration  of  its  affairs,  and 
that  he  had  for  a  long  period  of  time  suffered  said 
corporation  to  continue  business  in  an  unsafe  and 
unsound  condition  when  he  had  access  to  their  rec- 
ords and  could  have  by  the  use  of  ordinary  dili- 
gence discovered  the  condition  of  its  affairs. 

The  defendant  corporation  and  Malia  filed  answer 
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and  objections  to  this  petition  of  plaintiff  for  the 
immediate  appointment  of  a  receiver  and  strenu- 
ously fought  the  granting  of  the  petition  in  the 
premises.  In  these  proceedings  Malia  was  further 
represented  by  two  members  of  the  Bar  of  Salt 
Lake  City,  Messrs.  H.  Van  Dam  and  H.  L.  Mulli- 
ner,  in  addition  to  said  Messrs.  Moore  &  Shimmel. 

XXVIII. 

PETITION  OF  PLAINTIFFS  GRANTED 

These  issues  were  heard  by  the  Court  on  the  10th 
day  of  April,  1934,  at  which  time  evidence  was  in- 
troduced and  exhaustive  arguments  made,  and  from 
the  bench  the  Court  made  the  [112]  following 
order : 

'*I  will  enter  an  order  of  record  in  this  case 
at  this  time  directing  Mr.  Malia  to  leave  all 
the  papers  and  records  and  files  and  the  prop- 
erty of  the  Building  and  Loan  Association  in 
the  state  of  Arizona  and  not  remove  them.  That 
goes  to  all  assets,  books,  records,  files,  money 
and  everything  else  that  belongs  to  this  associa- 
tion; that  they  do  not  be  removed  from  this 
state.  That  order  is  in  effect  until  this  matter 
is  disposed  of  or  until  further  order  of  the 
Court." 

The  cause  was  ordered  submitted  on  briefs,  and 
your  petitioner  was  directed  to  prepare  a  brief  upon 
the  particular  point  involved  as  to  the  rights  of  the 
Bank  Commissioner  of  Utah  in  the  premises.    This 
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was  the  first  occasion  in  the  history  of  law,  so  far 
as  your  petitioner  is  informed,  in  which  the  ques- 
tion of  the  unfitness  of  a  state  official  to  administer 
the  assets  of  a  delinquent  corporation  had  been 
raised  as  a  ground  for  the  appointment  of  a  re- 
ceiver, and  proved  an  important  question  in  the 
subsequent  conduct  of  the  litigation. 

On  the  20th  day  of  April,  1934,  the  Court  granted 
the  petition  of  plaintiffs  for  the  appointment  of  a 
receiver  pendente  lite,  appointing  Hon.  Henry  S. 
McCluskey  as  such  receiver  and  continued  in  force 
the  injunction  and  restraining  order  theretofore 
entered  by  it.  The  Receiver  qualified  on  the  date  of 
his  appointment  and  demanded  possession  of  the 
assets,  but  his  demand  was  refused. 

XXIX. 

DEFENDANT  CORPORATION  AND  MALIA 
APPEAL  TO  CIRCUIT  COURT  OF  APPEALS 

That  immediately  ujDon  the  entering  of  the  inter- 
locutory decree  appointing  Henry  S.  McCluskey, 
Receiver,  notice  of  appeal  [113]  was  given  by  the 
defendant  corporation  and  J.  A.  Malia,  Bank  Com- 
missioner of  Utah.  This  appeal  was  granted  by 
the  court  and  supersedeas  bond  fixed  in  the  sum  of 
$35,000.00.  James  R.  Moore,  solicitor  for  the  pro- 
posed appellees,  together  with  your  petitioner  then 
appeared  before  the  Honorable  Fred  C.  Jacobs,  the 
Judge  who  tried  the  cause,  and  settled  the  statement 
of  evidence  and  the  appeal  was  duly  perfected. 
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XXX. 

PROCEEDINGS  ON  APPEAL 

In  June  of  1934  and  before  the  case  was  at  issue 
in  the  Circuit  Court  of  Appeals  the  defendant  cor- 
poration filed  a  motion  for  modification  of  the  in- 
junctive order  made  by  this  Court,  and  also  filed  a 
brief  therewith.  This  was  opposed  by  your  peti- 
tioner and  his  co-solicitor,  who  filed  an  answer  and 
brief  thereto.  The  Circuit  Court  of  Appeals  denied 
this  motion  of  the  defendant  corporation. 

The  appellants  filed  their  brief  on  appeal  in  due 
season  contending  that  the  appellees  were  stock- 
holders (the  certificates  labeled  them  as  such)  ;  that 
the  bill  of  complaint  was  without  equity;  that  the 
court  abused  its  discretion  in  appointing  a  re- 
ceiver; that  the  appellees  had  no  lien  upon  the 
assets  of  the  corporation;  that  the  Bank  Commis- 
sioner of  Utah  was  the  statutory  liquidator  and 
vested  with  title  to  the  Association's  assets,  and  that 
under  the  full  faith  and  credit  clause  of  the  Con- 
stitution the  court  was  bound  to  recognize  the  title 
of  the  Bank  Commissioner  of  Utah  to  the  assets  of 
the  corporation;  that  the  court  will  not  appoint  a 
receiver  at  the  suit  of  an  unsecured,  nonjudgment 
creditor,  and  that  the  court  should  not  interfere 
with  the  internal  affairs  of  a  foreign  corporation. 

Your  petitioner  and  his  co-solicitor  filed  their 
answering  brief  thereto  within  the  time  required 
by  law  contending:  [114] 

That  the  labeling  of  the  certificate  as  stock  did 
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not  make  it  such,  and  the  instrument  itself  created 
the  relation  of  debtor  and  creditor  between  the  con- 
tracting parties;  that  the  facts  stated  in  the  com- 
plaint showed  appellee's  right  to  equitable  relief 
and  that  they  were  holding  equitable  liens  and  that 
the  defendant  was  false  to  its  trust;  that  the  facts 
presented  to  the  court  by  the  verified  petition  of 
plaintiff,  and  otherwise,  were  such  as  to  require  it 
to  grant  the  injunctive  relief  and  appoint  a  receiver ; 
that  the  contracts  between  axDpellants  and  appellees 
created  equitable  liens  in  favor  of  appellees  and  the 
assets  of  the  corporation  were  a  trust  fund  to  secure 
the  repayment  of  the  money  borrowed  from  the  ap- 
pellees and  those  similarly  situated;  that  the  Bank 
Commissioner  of  Utah  was  not  vested  with  title  to 
the  assets  of  the  corporation;  that  the  appointment 
of  a  receiver  is  an  ancillary  remedy  which  a  federal 
court  of  equity  will  grant  to  a  lienholding  creditor 
in  a  proper  case;  that  the  appellees  and  those  simi- 
larly situated  being  creditors  and  not  stockholders 
the  issue  was  not  one  of  internal  management  but 
the  right  of  creditors  to  prevent  the  waste  of  a 
trust  fund ;  that  Malia  had  no  rights  in  the  premises, 
but  if  he  ever  had  any  he  had  lost  same  by  his  negli- 
gence and  failure  to  protect  the  rights  of  all  lien- 
holding  creditors,  he  having  ample  information  in 
his  own  office  of  the  wrongful  conduct  of  the  de- 
fendant corporation  and  its  insolvency. 

While  this  matter  was  at  issue  in  the  Circuit 
Court  of  Appeals  the  Supreme  Court  of  the  United 
States  on  the  4th  day  of  February,  1935,  handed 
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down  four  decisions  involving  the  rights  of  statu- 
tory liquidators,  and  the  appellants  thereupon  filed 
a  supplemental  brief  in  the  Circuit  Court  of  Ap- 
peals based  upon  the  theory  that  these  decisions  re- 
quired a  reversal  of  the  decree  rendered  in  the 
District  Court.  In  opposition  to  [115]  this  conten- 
tion your  petitioner  and  his  co-solicitor  filed  their 
supplemental  brief. 

XXXI. 

CIRCUIT  COURT  OF  APPEALS 
SUSTAINS  PETITIONER 
The  cause  was  argued  at  San  Francisco  on  the 
28th  day  of  February,  1935,  by  your  petitioner,  his 
co-solicitor   being  present  in   Court   on  that   occa- 
sion. 

The  matter  was  taken  under  advisement,  and  on 
the  5th  day  of  August,  1935,  the  Circuit  Court  of 
Appeals  rendered  its  decision  in  which  it  affirmed 
the  interlocutory  decree  of  the  United  States  Dis- 
trict   Court    appointing    Henry    S.    MeCluskey    as 
receiver   and   issuing   an   injunction   pertaining   to 
the  assets  of  the  corporation,   and  in  its  opinion 
the  Circuit  Court  of  Appeals  said  that  the  Court 
below  ''might  well  have  arrived  at  the  conclusion 
that   the   corporate   chaos   had   been   a   matter   of 
years,  rather  than  months,  and  that  therefore  the 
Bank  Commissioner  of  Utah  in  whose  office  admit- 
tedly there  were  filed  reports  containing  'full  in- 
formation as  to  the  status  of  the  defendant  corpo- 
ration', had  shown  himself  not  to  be  a  proper  per- 
son to  husband  the  dwindling  assets  of  the  failing 
Association." 
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That  the  appellants  thereupon  filed  motion  for 
the  purpose  of  having  certain  papers  in  the  Dis- 
trict Court  sent  up  to  the  Circuit  Court  of  Appeals, 
which  motion  was  opposed  by  your  petitioner  and 
his  co-solicitor,  and  the  certiorari  therefor  was  sub- 
sequently denied. 

XXXII. 

PETITIONER  SI^STAINED  IN  UNITED 
STATES  SUPREME  COURT 

The  appellants  then  filed  their  motion  for  re- 
hearing and  this  was  also  denied,  and  they  thereupon 
filed  their  petition  for  writ  of  certiorari  in  the 
Supreme  Court  of  the  United  States  and  their 
briefs  thereon,  in  which  they  made  the  conten- 
tions [116]  that  the  Circuit  Court  of  Appeals  had 
denied  full  faith  and  credit  to  the  statutes  of  Utah 
and  decided  a  federal  question  in  conflict  with  the 
decision  of  the  United  States  Supreme  Court  in 
the  case  of  Clark  v.  Willard,  292  U.  S.  112  and  294 
U.  S.,  211;  and  that  in  affirming  the  decision  of 
the  District  Court  appointing  a  receiver  and  dis- 
placing the  Bank  Commissioner  of  Utah,  its  deci- 
sion was  contrary  to  the  four  decisions  hereinbefore 
mentioned  which  involved  the  rights  of  statutory 
liquidators  and  which  had  been  rendered  while  this 
case  was  at  issue  in  the  Circuit  Court  of  Appeals. 

To  this  your  petitioner  and  his  co-solicitor  filed 
their  opposing  briefs,  contending  that  the  decision 
of  the  Circuit  Court  of  Appeals  was  not  in  con- 
flict with  the  cases  cited,  that  no  federal  question 
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or  other  question  of  public  importance  which  had 
not  theretofore  been  settled  by  the  Supreme  Court 
was  involved,  and  that  there  was  no  departure  from 
the  accepted  and  usual  course  of  judicial  proceed- 
ings in  the  court's  decree. 

The  petition  for  writ  of  certiorari  was  denied  by 
the  Supreme  Court  on  November  11,  1935. 

XXXIII. 
TRIAL  AND  FINAL  DECREE 

That  on  the  29th  day  of  September,  1936,  the 
suit  was  tried  upon  the  merits,  your  petitioner  and 
Elizabeth  G.  Monaghan  appearing  for  the  plaintiffs, 
and  James  R.  Moore,  Esq.,  of  the  law  firm  of  Moore 
&  Shimmel  appearing  for  the  defendant,  and  after 
hearing  the  evidence  the  Court  directed  that  findings 
of  fact  and  conclusions  of  law  be  prepared  by  coun- 
sel for  plaintiffs  and  that  decree  be  entered  for  the 
plaintiffs. 

That  on  towit,  the  5th  day  of  January,  1937,  the 
District  Court  for  the  District  of  Arizona  made 
its  decree  in  which  it  among  other  things,  estab- 
lished the  liens  of  the  creditors,  affirmed  the  ap- 
pointment of  Henry  S.  McCluskey  as  [117]  re- 
ceiver, and  made  the  injunction  theretofore  ren- 
dered permanent,  thereby  establishing  the  rights 
of  said  lienholding  creditors  who  desired  to  come 
in  and  obtain  the  benefits  of  the  judgment  upon 
the  conditions  named  in  the  invitation  contained 
in  the  complaint,  namely,  that  they  should  bear 
their  proportionate   share  of  the   expenses   of  the 


146  Elizabeth  G.  Moiiaglian 

Petitioner  Nealon's  Exhibit  No.  3 — (Continued) 
litigation,  which  included  the  attorneys'  fees  herein 
petitioned  for; 

And  further  said  decree  secured  the  trust  fund 
wherever  situated  to  the  plaintiffs  in  this  suit  and 
those  similarly  situated,  said  decree  providing  and 
ordering  that  deeds  and  other  conveyances  to  the 
property  of  the  corporation  wherever  situated 
should  be  executed  by  the  corporation  to  the  re- 
ceiver as  trustee  for  the  benefit  of  all  these  par- 
ties, said  decree  having  been  obtained  after  per- 
sonal service  and  appearance  by  the  corporation; 
that  this  provision  was  made  for  the  reason  that 
a  receiver  appointed  by  a  United  States  court  is 
not  vested  with  title,  but  such  court  has  power  to 
compel  the  defendant  to  execute  deeds  and  con- 
veyances to  its  property  wherever  situated  when 
the  same  is  trust  property;  that  such  decree  is 
binding  upon  all  situated  similarly  to  the  named 
plaintiffs,  regardless  of  any  active  participation  in 
the  suit. 

XXXIV 

INTERVENTIONS 
In  accordance  with  the  invitation  contained  in 
the  complaint,  other  creditors  similarly  situated  to 
plaintiffs  in  this  action  employed  their  own  attor- 
neys, and  O 'Sullivan  and  Morgan  of  Prescott, 
Ari5?ona,  filed  motion  for  leave  to  intervene  in 
these  proceedings  as  plaintiffs.  The  court  granted 
this  leave  to  intervene,  solicitors  for  plaintiffs  ac- 
quiescing in  the  granting  of  the  motion  to  inter- 
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vene.   However,  they  never  filed  a  complaint  in  the 
proceedings  or  took  other  action  therein. 

H.  C.  Smoot  and  Sophia  Smoot,  through  their 
solicitor  [118]  E.  O.  Phlegar,  filed  a  motion  for 
leave  to  intervene,  solicitors  for  plaintiffs  acquiesc- 
ing therein.  Their  motion  was  granted  and  bill 
of  complaint  was  filed  therein  by  Mr.  Phlegar  on 
behalf  of  his  clients.  He  appeared  in  subsequent 
proceedings  up  to  the  termination  thereof  in  the 
United  States  District  Court,  but  subsequently?  with- 
drew and  took  no  part  in  the  appeal  or  the  proceed- 
ings in  the  United  States  Supreme  Court. 

XXXV. 

LABOR  INVOLVED— OBSTACLES 
INTERPOSED 

That  the  burden  of  the  conduct  of  the  litiga- 
tion herein  described  and  the  other  proceedings  in 
connection  with  the  recovery  and  preservation  of 
the  trust  funds  herein  mentioned  fell  upon  your 
petitioner,  as  well  as  the  investigations  and  re- 
search work  necessary  to  the  successful  conduct 
of  such  litigation. 

That  the  labor  of  your  petitioner  was  arduous 
and  difficult,  the  results  of  the  litigation  by  no 
means  certain  and  the  hazard  great. 

Your  petitioner  had  great  difficulty  in  procur- 
ing the  evidence  to  establish  the  facts  for  the  rea- 
son that  the  books  and  records  were  in  the  exclu- 
sive possession   of  the   officers,   directors   and   em- 


148  Elizabeth  G.  Monaghan 

Petitioner  Nealon's  Exhibit  No.  3 — (Continued) 
ployees  of  the  defendant  corporation,  who,  as  well 
as  their  attorneys,  refused  access  thereto  to  your 
petitioner  and  his  associate  solicitor,  and  were  hos- 
tile to  plaintiffs.  That  it  thus  became  necessary 
for  your  petitioner  to  obtain  his  information  from 
indirect  sources. 

This  necessitated  an  examination  of  the  records 
of  the  Arizona  Corporation  Commission  and  the 
Arizona  Banking  Department,  so  far  as  they  per- 
tained to  the  affairs  of  this  corporation;  and  in- 
vestigation into  the  records  of  the  state  courts 
in  foreclosure  proceedings  and  other  litigation  in 
which  the  defendant  corporation  was  involved;  in- 
terviews with  other  [119]  attorneys  who  had  claims 
against  the  defendant  and  allied  corporations;  pro- 
curing advertising  matter  and  printed  statements 
of  the  corporation  as  far  as  they  could  be  obtained 
by  diligent  search. 

Further  your  petitioner  attended  upon  trials  in 
the  state  courts  where  proceedings  were  pending 
against  the  corporation  which  held  the  corporate 
control  of  the  defendant,  so  that  he  might  obtain 
the  e\ddence  necessary  to  establish  the  allegations 
of  the  complaint  of  plaintiffs  in  this  action.  Your 
petitioner  also  had  interviews  with  representatives 
of  the  federal  government  who  had  come  to  the  of- 
fice of  your  petitioner  in  search  of  evidence  against 
said  M.  E.  Waddoups,  and  who  in  turn  furnished 
your  petitioner  with  valuable  information. 

It  was  necessary  to  employ  clerical  help  in  order 
to  obtain  copies  of  the   reports   of  said   Associa- 
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tion  filed  in  the  office  of  the  Bank  Commissioner 
of  Utah  annually  from  the  year  1921  up  to  and 
including  the  year  1932,  and  it  was  necessary  to 
employ  certified  public  accountants  to  work  with 
your  petitioner  and  his  co-solicitor  in  order  to  break 
down  and  analyze  these  reports  for  the  purpose  of 
obtaining  the  evidence  therefrom  to  establish  the  in- 
solvency of  the  corporation  material  to  the  con- 
troversy, and  to  establish  the  fraud  and  mismanage- 
ment of  its  directors,  as  well  as  the  negligence  of 
the  Bank  Commissioner  in  permitting  the  corpora- 
tion to  do  business  when  by  the  reports  on  file  in 
his  office  and  an  examination  of  the  affairs  of  the 
corporation,  he  knew,  or  could  have  known,  by  the 
use  of  ordinary  diligence,  the  insolvency  of  said  cor- 
poration; that  he  also  sent  for  and  obtained  the 
records  of  the  suit  filed  by  Daniel  Alexander  against 
M.  E.  Waddoups  hereinbefore  mentioned,  in  which 
was  disclosed  the  secret  contracts  under  which  the 
unlawful  commissions  to  the  amount  of  several 
hundred  thousand  dollars  had  been  unlawfully  paid 
to  Waddoups.  [120] 

The  proof  of  the  insolvency  of  the  defendant  cor- 
poration and  the  misconduct  of  its  officers  had  to 
be  wrung  from  these  published  reports,  and  was 
a  time  consuming  and  laborious  process. 

The  contracts  between  the  defendant  corpora- 
tion and  its  creditors  when  examined,  disclosed 
that  the  corporation  w^as  promising  to  pay  such 
creditors  interest  at  the  rate  of  8.84%  per  annum. 
Outside  investigation   disclosed  that   evidence  was 
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available  sufficient  to  prove  that  Waddoups  and 
others  received  commissions  of  from  three  to  seven 
percent  for  obtaining  the  funds  represented  by  these 
contracts.  These  ran  the  total  cost  of  the  money 
borrowed  to  the  sum  of  $67.40  per  year  for  each 
$663.00,  or  a  fraction  more  than  10%,  while  other 
evidence  obtained  by  your  petitioner  disclosed  that 
the  bulk  of  the  loans,  in  Arizona  at  least,  were 
made  upon  a  basis  of  8%.  The  effect  of  this  was 
to  show  that  the  defendant  corporation's  total  in- 
come from  its  loans  was  not  sufficient  to  pay  the 
interest  upon  the  money  it  had  borrowed,  and 
that  consequently  there  was  no  income  with  which 
to  pay  expenses  of  doing  business,  and  that  the 
corporation  was  becoming  further  insolvent  each 
year  to  the  full  measure  of  the  expenses  incurred 
by  it. 

In  order  to  prove  these  facts  it  was  necessary  not 
only  to  have  the  records  mentioned  from  the  office 
of  the  Bank  Commissioner  of  Utah,  together  with 
supporting  affidavits,  but  also  outside  affidavits 
showing  this  excess  cost.  These  were  procured 
showing  admissions  of  M.  E.  Waddoups  that  he 
received  a  commission  of  3%  on  all  such  items  and 
affidavits  showing  payments  to  other  parties  for 
commissions. 

Your  petitioner  made  an  examination  of  the  stat- 
utes of  Utah  and  these  disclosed  that  corporations 
similar  in  nature  to  the  defendant  were  required 
to  file  verified  annual  statements  with  the  Bank- 
ing Department  of  Utah,  and  that  it  was  the  duty 
[121]  of  the  Bank  Commissioner  of  Utah  to  make 
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periodical  examination  of  the  affairs  of  the  corpo- 
ration. 

Your  petitioner  with  this  information  before  him 
conceived  the  idea   that   the   defendant   could   not 
file  such  reports  for  a  period  of  eleven  years  with- 
out  revealing   the  true   condition   of   the   corpora- 
tion, and  that  a  breakdown  of  such  reports  by  com- 
petent accountants  familiar  with  that  line  of  busi- 
ness would  necessarily  reveal,  when  taken  in  con- 
nection with  other  evidence  existing  and  available, 
that  the  corporation  was  and  had  been  insolvent  for 
years ;  that  its  expenses  had  exceeded  its  income  for 
many  years  and  that  these  statement  would  prob- 
ably reveal  the  misconduct  of  the  officers  and  di- 
rectors of  the  defendant,  as  well  as  the  mismanage- 
ment of  its  affairs  and  waste  of  its  assets.    At  the, 
instance  of  your  petitioner  copies  of  these  reports 
for  eleven  years  were  procured  from  the  office  of 
the    Bank    Commissioner    of   Utah,    and    affidavits 
were  procured  from  the  persons  who  made  these 
copies  to  the  effect  that  they  were  correct.    The  re- 
ports themselves  had  been  sworn  to  by  officers  of  the 
corporation  at  the  time  they  were  filed.    Upon  pro- 
curing these,   your  petitioner  and   his   co-solicitor 
consulted    with    Messrs.    Willis    H.    Plunkett    and 
James  A.  Smith,  Certified  Public  Accountants,  fa- 
miliar with  accounting  in  all  its  branches,  includ- 
ing building  and   loan  accounting,   and   submitted 
these  reports  to  these  accountants,  together  with  the 
contracts  held  by  plaintiffs  for  the  purpose  of  hav- 
ing such  reports  analyzed  and  broken  down.    As  a 
result  of  such  consu/ation  and  such  work  upon  the 
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part  of  Messrs.  Plimkett  and  Smith  and  the  analysis 
and  breaking  down  of  such  reports  in  connection 
with  other  evidence  assembled  by  the  solicitors  for 
the  plaintiffs,  your  petitioner  procured  sufficient 
evidence  to  establish  a  prima  facie  case  to  obtain 
the  relief  prayed  for  in  the  bill  of  complaint.  [122] 
As  the  facts  involved  were  many  and  not  suscep- 
tible of  proof  by  "demonstrable  evidence"  this  case 
came  within  the  definition  of  hazardous  cases  (upon 
the  facts),  as  the  rule  is  set  forth  in  the  case  of 
United  States  v.  Equitable  Trust  Co.,  283  U.S.  738, 
75  L.ed  1379. 

XXXVI. 

NOVEL  LAW  QUESTIONS  INVOLVED 

By  reason  of  the  fact  that  many  novel  questions 
of  law  were  involved,  it  was  necessary  for  your 
petitioner  to  make  an  exhaustive  study  of  the  ap- 
plicable principles  of  law  and  of  the  authorities 
which  would  sustain  those  principles  upon  a  hear- 
ing in  court  and  prove  to  the  court  the  right  of  the 
plaintiffs  to  the  relief  they  sought. 

It  was  also  necessary  to  make  an  exhaustive 
study  of  the  statutes  of  Utah  to  ascertain  whether 
there  was  anything  in  those  statutes,  which  as  a  mat- 
ter of  public  policy  of  that  state,  would  render  con- 
tracts of  the  nature  of  plaintiffs  and  those  similarly 
situated  void  in  so  far  as  they  attempted  to  create 
a  lien,  and  this  investigation  enabled  your  peti- 
tioner to  establish  to  the  satisfaction  of  the  vari- 
ous courts  the  validitv  of  these  liens. 
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Much  study  was  necessary  also  to  an  interpre- 
tation of  the  statute  laws  of  California,   Oregon, 
Idaho  and  Wyoming,  in  which  states  this  corpo- 
ration was  doing  business. 

Novel  and  difficult  questions  of  law  were  involved 
in  this  litigation,  questions  that  had  not  been  defi- 
nitely determined  until  the  decision  of  the  Supreme 
Court  in  this  case,  and  to  properly  present  these 
questions  and  overcome  the  contentions  of  the  de- 
fendant corporation  in  opposition  thereto,  necessi- 
tated an  immense  amount  of  research  work.  The 
applicable  principles  of  law  had  not  at  the  time 
your  petitioner  filed  the  complaint  [123]  herein  been 
determined  by  the  Supreme  Court  of  the  United 
States  nor  by  any  of  the  federal  courts  of  appeal 
and  were  therefore  uncertain. 

The  contention  of  your  petitioner  that  the  United 
States  Court  had  a  right  to  appoint  a  receiver  of 
a  building  &  loan  association  where  the  statutes  at 
the  domicile  of  the  corporation  provided  for  a  liqui- 
dator by  a  state  official,  when  the  state  official 
had  shown  himself  unfit  to  administer  the  affairs 
of  the  delinquent  corporation,  and  when  the  statutes 
under  which  he  was  appointed  were  inadequate  to 
give  this  protection  to  litigants,  a  question  raised 
for  the  first  time  in  the  annals  of  law  so  far  as 
your  petitioner  is  aware,  was  upheld  by  the  Cir- 
cuit Court  of  Appeals,  and  for  the  first  time  that 
right  was  definitely  settled  and  that  principle  estab- 
lished by  the  denial  of  the  writ  of  certiorari  by  the 
Supreme  Court. 
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The  contention  of  your  petitioner  that  the  rela- 
tion of  debtor  and  creditor  was  created  by  the  par- 
ticular contracts,  and  that  a  trust  and  lien  was  cre- 
ated as  against  the  Building  and  Loan  Association 
on  behalf  of  the  holders  of  the  certificate,  also  raised 
for  the  first  time,  was  established  definitely,  and  in 
its  decision  the  Circuit  Court  of  Appeals  definitely 
held  that  despite  the  label  attached  to  the  certifi- 
cates, the  instruments  were  not  stock,  but  created 
the  relation  of  debtor  and  creditor,  and  that  the 
language  of  the  contract  was  sufficient  to  create  an 
equitable  lien  in  favor  of  such  creditor,  this  also 
being  established  for  the  first  time. 

Also  though  prior  to  this  time  it  had  been  estab- 
lished that  a  building  and  loan  association  could 
borrow  money  and  issue  its  promise  to  pay  in  the 
form  of  investment  certificates,  it  had  not  been  held 
that  a  Iniilding  and  loan  association  could  pledge 
or  mortgage  its  assets  for  the  purpose  of  securing 
loans  so  obtained,  until  the  final  decision  in  this 
case.  [124] 

Another  novel  question  invol  ved  the  force  and 
effect  of  a  statute  of  the  state  under  which  a  cor- 
poration was  organized  when  that  state  permitted 
a  building  and  loan  association  to  remove  its  prin- 
cipal office  to  another  state  and  carry  on  business 
in  the  foreign  jurisdiction. 

That  in  the  course  of  his  research  work,  your 
petitioner  examined  and  analyzed  more  than  six 
hundred  cases  bearing  upon  the  issues  involved, 
as  well  as  the  statutes  of  the  various  states  and  manv 
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text  books,  this  extensive  research  being  necessaiy 
by  reason  of  the  numerous  novel  questions  of  law 
involved.  This  case  therefore  conies  within  the  defi- 
nition of  a  hazardous  case  in  regard  to  the  law  as 
set  forth  in  the  case  of  United  States  v.  Equitable 
Trust  Co.,  supra. 

XXXVII. 

PETITIONER'S  WORK 

That  the  major  portion  of  the  time  of  your  pe- 
titioner for  a  period  of  more  than  three  and  one 
half  years  was  devoted  to  labor  for  and  on  behalf 
of  the  plaintiffs  and  those  similarly  situated  in  the 
study  of  the  principles  of  law  governing  the  case, 
the  analysis  of  the  facts  involved  and  assembling 
of  evidence  to  support  the  allegations  of  the  com- 
plaint, the  preparation  of  pleadings  in  the  case  and 
obtaining  the  various  orders  and  decrees  in  this 
suit,  and  in  defending  the  decree  of  the  lower  court 
in  the  Circuit  Court  of  Appeals  and  Supreme  Court 
of  the  United  States,  and  the  preparation  as  to  the 
law  and  facts  necessary  to  a  successful  conclusion 
of  the  case. 

That  the  necessary  work  for  the  preparation  of 
the  various  briefs  in  the  United  States  District 
Court,  the  Circuit  Court  of  Appeals  and  the  Su- 
preme Court  consumed  more  than  2930  hours,  or 
586  court  days,  based  upon  the  standard  prevail- 
ing in  this  district, — this  exclusive  of  the  time  spent 
in  preparation  [125]  of  the  necessary  pleadings 
filed  in  the  District  Court  and  in  miscellaneous  re- 
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search  work,  examinations  made  of  the  records  of 
the  Corporation  Commission  and  State  Banking  De- 
partment, attendance  on  hearings  in  other  courts 
wherein  evidence  against  the  defendant  was  being 
developed,  attendance  at  hearings  before  the  United 
States  District  Court  and  Circuit  Court  of  Appeals 
at  San  Francisco,  examination  and  study  of  plead- 
ings and  briefs  of  the  opposition,  conferences  with 
attorneys  for  the  defendant  and  the  Bank  Commis- 
sioner of  Utah,  conferences  with  Home  Ow^ners  Loan 
Corporation  officials,  and  conferences  with  attor- 
neys representing  particular  creditors,  including  at- 
torneys for  intervenors,  and  with  various  creditors 
of  the  defendant  corporation. 

XXXVIII. 

ASSETS  RECOVERED  FOR  BENEFIT  OF 
CREDITORS 

That  on  towit,  the  30th  day  of  November,  1935, 
Rulon  F.  Starley,  who  had  succeeded  J.  A.  Malia 
as  Bank  Commissioner  of  Utah,  turned  over  to 
Henry  S.  McCluskey,  Receiver  appointed  by  this 
court  as  aforesaid,  the  physical  possession  of  the  as- 
sets in  Arizona,  as  well  as  the  books  and  records 
of  the  corporation  in  Arizona.  These  assets 
amounted  to  the  gross  sum  of  $1,597,841.89,  and 
are  now  in  possession  of  Hary  W.  Hill,  Esq.  who 
succeeded  Mr.  McCluskey  as  receiver  on  April  1, 
1937. 

The  Receiver  having  been  originally  appointed  by 
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this  Court  and  decree  having  been  obtained  requir- 
ing the  conveyance  of  title,  that  decree  would  have 
to  be  recognized  in  other  states  where  the  defend- 
ant had  property.  As  a  result  thereof  this  suit  estab- 
lished the  rights  of  these  creditors  in  the  property 
wherever  situated  and  is  res  ad  judicata  of  all  ques- 
tions involved  in  the  proceedings,  and  is  binding 
upon  all  those  similarly  situated  to  the  plaintiffs 
in  this  suit  regardless  of  whether  they  became  ac- 
tive participants  in  the  litigation  here  [126]  By  the 
decree  of  this  Court  it  was  established  that  the 
Receiver  was  the  owner  as  trustee  for  the  bene- 
fit of  the  creditors  of  said  defendant  corporation 
of  gross  assets  of  the  defendant  corporation  in 
states  other  than  Arizona  of  $1,135,229.34. 

That  subsequent  to  the  30th  day  of  November, 
1935,  physical  possession  of  the  assets  of  the  de- 
fendant in  the  states  of  Utah,  Idaho  and  Wyoming 
were  delivered  to  ancillary  receivers  appointed  in 
aid  of  the  primary  receivership  in  this  Court,  and 
are  now  being  so  administered.  That  the  rights  of 
these  plaintiffs  and  those  similarly  situated,  estab- 
lished by  the  decree  of  this  court,  has  not  yet  been 
recognized  by  officials  in  the  states  of  California 
and  Oregon. 

The  total  gross  assets  thus  passing  into  the  hands 
of  the  receiver  as  trustee  for  the  plaintiffs  and  those 
similarly  situated  is  $2,733,071.23. 

In  addition,  there  are  choses  in  action  against 
said  M.  E.  Waddoups  and  other  directors  and  of- 
ficers   of   the    defendant    corporation    from   which 


158  Elizabeth  G.  Monaghan 

Petitioner  Nealon's  Exhibit  No.  3 — (Continued) 
should  be  realized  a  further  sum  of,  towit,  $100,- 
000.00,  your  petitioner  haAdng  laid  the  foundation 
for  this  suit. 

Your  petitioner  and  his  co-solicitor  also  laid  the 
foundation  for  the  suit  against  the  Bonding  Com- 
pany bonding  the  officers  for  unlawful  conduct  of 
the  officers  and  directors  of  said  corporation,  there 
having  been  a  fidelity  bond  issued  for  that  jjurpose, 
and  the  liability  on  said  bond  exceeding  the  sum 
of  150,000.00. 

The  solicitors  for  the  plaintiffs  also  laid  the 
foundation  for  a  suit  against  Waddoups  for  the 
sequestration  of  his  property,  which  suit  is  now 
pending  in  the  state  of  Arizona  in  and  for  the 
County  of  Maricopa,  and  your  petitioner  and  his 
co-solicitor  also  laid  the  foundation  for  a  judgment 
subsequently  obtained  against  M.  E.  Waddoups  and 
others  and  by  which  there  was  [127]  secured  a  lien 
upon  certain  of  his  properties  held  by  him  in  the 
state  of  Arizona. 

That  had  it  not  been  for  the  services  rendered  by 
your  petitioner  and  his  co-solicitor,  all  of  the  assets 
of  the  defendant  corporation  would  have  been  dis- 
sipated by  the  defendant  corporation,  its  officers 
and  directors,  as  shown  by  the  record  in  this  cause. 

XXXIX. 

NO  COMPENSATION  RECEIVED  BY 
PETITIONER 

That  no  contract  or  understanding  now  exists  or 
was  ever  made  or  existed  between  your  petitioner 
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and  the  plaintiffs  or  others  similarly  situated  for 
compensation  for  his  services,  other  than  the  agree- 
ment that  in  the  event  of  a  successful  termination 
of  the  litigation  he  would  accept  such  compensation 
as  the  Court  should  deem  reasonable  for  his  serv- 
ices, the  same  to  be  paid  from  the  assets  coming 
into  the  hands  of  the  receiver  of  the  defendant  cor- 
poration should  a  receiver  be  appointed  by  this 
Court. 

That  the  prevailing  rates  of  compensation  in  this 
community  to  attorneys  in  cases  where  the  fees  are 
contingent  on  recovery  range  from  twenty  to  thirty- 
five  percent  of  recovery,  depending  upon  difficulty 
of  proof  and  hazard  involved.  That  such  is  the 
rate  of  compensation  these  2792  creditors  who  ac- 
cepted the  benefits  of  said  decree,  would  probably 
have  had  to  pay  had  they  contracted  individually 
for  such  services  as  were  rendered  by  the  solicitors 
for  the  plaintiffs  in  this  cause. 

That  no  application  has  heretofore  been  made  by 
your  petitioner  for  compensation  for  the  services 
rendered  to  the  plaintiffs  or  those  similarly  situated 
for  the  bringing  of  suit,  or  for  the  services  rendered 
by  your  petitioner  as  described  in  this  peti- 
tion. [128] 

XL. 

EXPENSES  INCURRED  BY  PETITIONER 

That  in  the  investigation,  preparation  and  trial 
of  said  suit  and  on  the  appeals  to  the  Circuit  Court 
of    Appeals    and    Supreme    Court    of    the    United 
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States,  your  petitioner  has  incurred  the  following 
expenses   advanced   by   him,   totaling   the   sum   of 
$1,330.40,  for  which  he  seeks  reimbursement: 

Printing  of  appellee's  brief,  U.  S.  Circuit  Court 

of   Appeals   $    297.90 

Printing   of   Supplemental   brief,   U.    S.    Circuit 

Court  of  Appeals  48.80 

Printing  of  Respondent's  brief  in  Supreme  Court 

of  United  States  73.93 

Paid  Brady  &  Atchison,  attorneys  at  law,  Salt 
Lake  City,  Utah,  for  legal  services  in  connec- 
tion with  procuring  records  in  Utah 25.00 

Paid  S.  A.  Nelligan  for  clerical  work  procuring 

copies  of  records  in  Utah 17.00 

Paid  for  surety  bonds  required  by  Court 120.30 

Arizona  Corporation  Commission,  certified  copies 

of  records  9.00 

United  States  Marshal,  service  of  papers. 16.20 

County  Recorder,  certified  copy  of  record 3.35 

Clerk  of  District  Court,  Utah,  certified  copy  of 

record  25.75 

Larsen  &  Larsen,  Court  Reporters,  copy  testi- 
mony of  Bruneau  and  Waddoups 8.00 

Tucker  &  Morgan,  court  reporters 5.00 

Photostatic  copy  of  certificate 1.44 

Clerk  of  District  Court,  certified  copies  orders.—       12.30 

Judge  J.  H.  Sundheim,  copy  of  record 2.50 

Sundry  telegrams 14.57 

Judge  J.  H.  Sundheim,  copy  opinion  3rd  Circuit 

Court  of  Appeals 6.18 

Postage  on  briefs  12.23 

Railroad    fare    and    expenses    (5    days)    to    San 

Francisco  64.95 

Paul  P.  0  'Brien,  Clerk  9th  CCA,  copy  of  opinion  6.00 

Expense  stenographic  service,  pleadings,  briefs, 
etc.  (16  weeks  @  $35 560.00 

Total $1330.40 

Wherefore  your  petitioner  prays  that  this  Hon- 
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orable  Court  allow  to  your  petitioner  such  sum  as 
it  deems  reasonable  compensation  to  him  for  his 
services  rendered  in  connection  with  the  prepara- 
tion, institution  and  trial  of  said  cause,  including 
the  services  rendered  by  him  on  the  appeal  from 
the  interlocutory  decree  rendered  herein  to  the 
Ninth  Circuit  Court  of  Appeals  and  [129]  for  his 
services  in  opposing  the  petition  of  the  defendant 
corporation  and  J.  A.  Malia  to  the  Supreme  Court 
of  the  United  States  for  a  writ  of  certiorari  to  re- 
view the  proceedings  in  the  District  Court  and  Cir- 
cuit Court  of  Appeals,  such  allowance  to  be  on  the 
basis  of  one-half  of  such  sum  as  the  Court  may  find 
to  be  a  reasonable  sum  for  all  legal  services  ren- 
dered by  the  solicitors  for  the  plaintiffs  in  the 
premises. 

Your  petitioner  further  prays  that  he  be  allowed, 
the  additional  sum  of  $1,330.40  for  out-of-pocket 
expenses  necessarily  incurred  by  him  in  the  prem- 
ises as  hereinbefore  set  forth. 

Your  petitioner  further  prays  that  this  Court 
establish  and  fix  a  lien  upon  the  assets  now  in  the 
hands  of  the  Receiver  of  the  Intermountain  Build- 
ing &  Loan  Association,  an  Utah  corporation,  for 
such  allowance  as  it  may  make  to  your  petitioner 
upon  the  foregoing  petition  for  services  rendered 
and  expenses  incurred,  and  that  said  Receiver  be 
authorized  and  directed  to  pay  the  amount  of  such 
allowance  to  your  petitioner  from  the  funds  of  the 
receivership  estate  now  in  his  possession,  and  that 
each  of  the  2,792  creditors  of  said  Association  who 
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have  elected  to  accept  the  benefit  of  your  petition- 
er's efforts,  bear  their  proportion  of  such  allow- 
ance; and  that  in  the  event  this  Court  should  deem 
it  inadvisable  at  this  time  to  pa}^  to  your  petitioner 
the  full  amount  which  he  would  be  entitled  to  for 
his  services  as  solicitor  for  the  plaintiffs  in  said 
proceeding,  that  this  Court  make  an  allowance  to 
your  petitioner  for  the  amomit  of  the  out-of-po<;ket 
expenses  mcurred  by  him  and  an  allowance  upon 
account  for  the  services  rendered  by  him. 
(Signed)  THOMAS  W.  NEALON 

Petitioner  [130] 

State  of  Arizona 
County  of  Maricopa — ss. 

Thomas  W.  Nealon  being  first  duly  sworn  on  oath 
deposes  and  says:  That  he  is  the  petitioner  above 
named;  that  he  has  read  the  foregoing  petition, 
knows  the  contents  thereof,  and  that  the  same  are 
true,  in  substance  and  in  fact. 

(Signed)  THOMAS  W.  NEALON 

Subscribed  and  Sworn  to  before  me  this  14  day 
of  October,  1937. 

(Signed)  W.  F.  DAINS 

Notary  Public 

My  Commission  Expires:  Oct.  28,  1938.  [131] 
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[Endorsed]:    Filed  Oct.   15,   1937,     Edward  W. 

Scruggs,   Clerk,   United  States  District  Court  for 

the  District  of  Arizona.     By  Helen  Roach,  Deputy 

Clerk. 

[Endorsed]:  Petr.  Nealon's  Exhibit  No.  3.  Sub- 
mitted and  Filed  Dec.  20,  1937.  Edward  W. 
Scruggs,  Clerk,  United  States  District  Court  for 
the  District  of  Arizona.  By  Wm.  H.  Loveless, 
Chief  Deputy  Clerk.  Case  No.  E-268  Phx.  Gal- 
legos  vs.  Intermountain.  [133] 


PETITIONER  NEALON'S  EXHIBIT  No.  4 
[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  WILLIAM  H.  BURGES,. 

a  witness  on  behalf  of  Thomas  W.  Nealon,  Peti- 
tioner, in  the  above-entitled  cause. 

Pursuant  to  the  notice  hereunto  annexed,  the  said 
William  H.  Burges  appeared  before  me.  Rose  B. 
Greenawalt,  a  Notary  Public  in  and  for  the  Countv 
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of  El  Paso,  State  of  Texas,  at  the  office  of  Turney, 
Burges,  Culwell  &  Pollard,  1100  First  National 
Bank  Building,  El  Paso,  Texas,  at  10:00  o'clock 
A.M.,  on  the  14th  day  of  December,  1937,  and  hav- 
ing been  by  me  first  duly  sworn  to  testify  the  truth, 
the  whole  truth  and  nothing  but  the  truth  in  the 
above  entitled  matter,  testified  as  follows: 

Direct  Examination 
By  Mr.  Nealon: 

Q.     State  your  name,  please. 

A.     William  H.  Burges. 

Q.     What  is  your  profession? 

A.     I  am  a  lawyer. 

Q.     How  long  have  you  been  practicing  law? 

A.     Forty-eight  years  last  June. 

Q.     What  is  your  place  of  residence  ? 

A.     El  Paso,  Texas. 

Q.  You  are  a  member  of  the  bar  of  the  Supreme 
Court  of  the  United  States?  [134]  A.     Yes. 

Q.     And  have  practiced  before  that  Court? 

A.  I  have  appeared  on  a  number  of  briefs  in 
that  Court.  I  have  not  personally  argued  a  case 
in  the  Supreme  Court. 

Q.  You  have  practiced  in  the  States  of  Arizona 
and  California,  tried  cases  there  ? 

A.     Yes,  and  New  Mexico,  Texas  and  Illinois. 

Q.     And  before  what  Circuit  Court  of  Appeals? 

A.  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  and  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit. 
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Q.  What  is  the  name  of  your  law  firm,  Mr. 
Burges  ? 

A.     Turney,  Burges,  Culwell  &  Pollard. 

Q.  You  have  conducted  suits,  have  you  not, 
where  the  amounts  involved  were  moi*e  than  one 
million  dollars?  A.     Oh,  yes. 

Q.     Several  of  them?  A.     Several  of  them. 

Q.  Are  you  familiar  with  the  fees  prevailing  in 
the  States  of  Texas,  Arizona  and  California  ? 

A.  In  a  general  way  in  California  and  fairly 
well  in  Arizona  and  in  this  State  very  well. 

Q.  You  know  the  Petitioner,  Thomas  W. 
Nealon?  A.     I  do. 

Q.     How  long  have  you  known  him  ? 

A.     Thirty-three  or  thirty-four  years. 

Q.  Will  you  state  your  opinion  as  to  his  stand- 
ing as  an  attorney? 

A.  His  standing  at  the  bar  of  the  State  at  which 
he  practices  is  as  good  as  anybody  else's.  In  my 
judgment  he  is  a  competent  lawyer  of  high  stand- 
ing. According  to  my  knowledge  and  belief  he  has 
had  rather  an  extensive  and  successful  practice  for 
a  number  of  years.  [135] 

In  addition  to  your  own  knowledge  and  observa- 
tion of  the  case  assume  the  following: 

I. 

That  Thomas  W.  Nealon  was  one  of  the  solicitors 
for  the  plaintiffs  in  Cause  No.  E-268  Phoenix,  in 
the  District  Court  of  the  United  States  for  the  Fed- 
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eral  District  of  Arizona,  in  a  class  suit  in  which 
Guadalupe  R.  Gallegos,  Francisca  Gallegos,  his 
wife,  Inga  G.  Gudmundsen  and  Mata  E.  Dexter,  in 
their  own  behalf  and  in  behalf  of  others  similarly 
situated,  were  the  plaintiffs  and  the  Intermountain 
Building  &  Loan  Association,  a  corporation,  was 
defendant,  and  that  said  suit  was  brought  by  said 
named  plaintiffs  in  their  own  behalf  and  in  behalf 
of  others  similarly  situated. 

II. 

That  said  Thomas  W.  Nealon  has  been  since  1914 
and  now  is  a  member  of  the  Bar  of  the  Supreme 
Court  of  Arizona  and  of  the  United  States  District 
Court  in  and  for  the  Federal  District  of  Arizona, 
and  has  been  at  all  times  since  said  date  in  active 
practice  before  the  state  courts  of  Arizona  and  the 
Federal  Courts  of  the  District  of  Arizona;  That 
he  is  and  has  been  for  many  years  an  active  mem- 
ber of  the  State  Bar  of  California  and  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit;  and  that  during  all  of  said  period 
a  large  portion  of  his  practice  has  been  upon  the 
equity  side  of  the  Federal  Court. 

III. 

Assiune  that  many  months  prior  to  April  18, 
1933,  he  was  employed  by  certain  lienholding  credi- 
tors of  the  Intermountain  Building  and  Loan  As- 
sociation, an  Utah  corporation,  to  file  suits  against 
said   corporation  and  establish  equitable   liens  by 
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court  decree  to  recover  trust  property  from  the 
delinquent  corporation  and  procure  the  appoint- 
ment of  a  receiver  to  preserve  and  conserve  the  as- 
sets of  said  corporation  then  being  wasted  and  dis- 
sipated [136]  by  said  corporation,  its  officers  and 
directors;  that  the  plaintiffs  named  in  said  suit 
were  among  the  lienholding  creditors  who  employed 
said  Thomas  W.  Nealon  to  institute  said  suit,  and 
said  suit  was  filed  on  April  18,  1933  in  behalf  of 
said  creditors  and  all  others  similarly  situated,  the 
persons  so  situated  being  too  numerous  to  be  made 
parties  to  the  suit,  the  bill  of  complaint  containing 
the  following  paragraph: 

"That  the  plaintiffs  bring  this  action  on  be- 
half of  themselves  and  for  all  other  similarly 
situated  who  desire  to  come  in  and  bear  their 
proportion  of  the  expenses  of  this  suit;  that 
the  persons  so  situated  are  too  numerous  to  be 
made  parties  to  this  action." 

IV. 

Assume  that  said  Thomas  W.  Nealon  immediately 
upon  being  employed  as  aforesaid,  began  an  in- 
vestigation of  the  affairs  of  said  corporation,  search- 
ing all  available  sources  of  information  to  ascer- 
tain the  financial  condition  of  said  corporation,  the 
nature  and  extent  of  its  assets  and  liabilities,  the 
conduct  of  its  officers  and  directors,  as  well  as  a 
study  of  the  law  applicable  to  the  existing  situation, 
and  that  in  the  course  of  this  investigation  he  dis- 
covered the  following: 
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1,  That  the  business  of  the  Intermountain  Build- 
ing &  Loan  Association,  an  Utah  corporation,  was 
being  conducted  in  a  manner  that  would  ultimately 
result  in  the  waste  and  dissipation  of  all  of  the  as- 
sets of  the  corporation,  and  that  the  corporation 
had  been  insolvent  from  about  the  year  1922,  if  not 
before  that  date,  and  that  it  is  was  not  a  true  build- 
ing and  loan  association  but  a  fraudulent  corpora- 
tion. 

2.  That  some  3,840  were  creditors  of  said  Asso- 
ciation at  that  time ;  that  the  bulk  of  these  creditors 
were  people  of  limited  means,  among  them  widows, 
orphans,  guardians  and  old  people,  endeavoring  to 
safely  invest  $5.50  per  month  and  thus  in  the 
course  of  ten  and  one  half  years  accumulate  $1,- 
000.00;  that  they  possessed  but  limited  business  ex- 
perience which  was  not  [137]  sufficient  to  enable 
them  to  analyze  the  complicated  corporate  structure 
of  the  defendant  corporation  and  they  were  in- 
fluenced in  making  their  investments  by  plausible 
propaganda  presented  by  the  corporation  through 
newspaper  articles,  circulars  and  printed  matter, 
as  well  as  by  high  pressure  salesmen;  that  in  the 
contract  itself  it  was  specifically  provided  that  the 
corporation  should  hold  in  trust  for  each  of  the 
plaintiffs  and  those  similarly  situated  real  estate 
mortgages  in  the  amount  of  100%  of  the  amount 
due  to  each  of  them,  and  that  these  securities  in  the 
trust  fund  should  be  subject  to  the  constant  inspec- 
tion of  the  banking  officials  of  Utah  or  of  the  state 
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in  which  the  creditor  resided,  the  contract  contain- 
ing the  following  provision : 

*' Security.  As  security  for  the  performance 
of  the  obligations  of  the  association  hereunder, 
the  Association  will  hold  intact,  subject  to  the 
constant  examination  and  inspection  of  the 
banking  department  of  the  State  of  Utah,  first 
mortgages  on  improved  Real  Estate  in  an 
amount  equal  to  at  least  one  hundred  percent 
of  its  liabilities  hereunder,  less  the  amount  of 
any  loans  made  on  this  and  like  certificates  or 
any  certificates  issued  in  lieu  thereof." 

3.  The  investigation  disclosed  many  wrongful 
acts  committed  by  the  Intermoimtain  Building  & 
Loan  Association,  an  Utah  corporation,  resulting 
in  the  waste  and  dissipation  of  its  assets  and  of  the 
trust  funds  entrusted  to  it,  and  which  caused  the 
insolvency  of  the  corporation,  some  of  which  were 
as  follows: 

During  a  period  of  31/2  years  there  had  been 
unlawfully  paid  to  one  M.  E.  Waddoups  as 
commission  on  the  sale  of  securities  of  the 
said  corporation  (in  many  instances  he  re- 
ceiving all  that  was  paid  into  the  corpora- 
tion by  the  lender)  the  sum  of $   482,886.00 

Dividends  had  been  paid  to  said  Waddoups 
and  his  associates  that  were  never  earned 
by  the  said  corporation  and  which  were 
wrongfully  paid  from  the  trust  fund  be- 
longing to  the  plaintiffs  and  others  simi- 
larly situated,  amounting  to 418,649.50 
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Loans  had  been  improvidently  made,  a  large 
percentage  of  which  were  made  in  violation 
of  the  Articles  of  Incorporation  and  By- 
Laws  of  the  Association,  resulting  in  the 
loss  of 765,182.78 


The   total   loss   on   these   three   items   alone 

amount  to  $1,666,718.28 

[138] 

4.  That  an  exorbitant  and  fictitious  salary,  the 
amount  being  impossible  to  estimate,  was  being 
paid  to  said  Waddoups  as  president  of  said  cor- 
poration, and  had  been  during  a  long  period  of  time 
upon  a  basis  of  $24,000.00  per  year,  approximately 
45%  of  which  came  from  the  trust  fund  belonging 
to  the  plaintiffs  named  and  those  similarly  situated, 
and  which  were  paid  in  violation  of  the  Articles  of 
Incorporation  and  By-Laws  of  the  Association 
while  said  Waddoups  devoted  only  a  part  of  his 
time  to  the  business  of  said  Intermountain  Build- 
ing &  Loan  Association. 

5.  That  said  M.  E.  Waddoups  had  dominated 
and  controlled  said  corporation  absolutely  from  the 
time  of  its  organization  in  Utah  in  1921  until  his 
stock  therein  was  purchased  by  one  Daniel  Alex- 
ander, in,  towit,  October  of  1924,  and  that  upon  los- 
ing control  of  said  corporation  he  moved  from  Salt 
Lake  City,  Utah,  to  Phoenix,  Arizona,  where  he  or- 
ganized the  First  National  Building  &  Loan  As- 
sociation, and  through  said  latter  corporation  ob- 
tained control  of  the  said  Intermountain  Building 
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&  Loan  Association  in  towit,  August  of  1930,  and 
that  at  all  times  subsequent  to  that  date  up  to  the 
time  of  the  appointment  of  the  receiver  herein  by 
the  United  States  District  Court  he  retained  such 
control  and  manipulated  its  affairs  for  the  benefit 
of  himself  and  to  the  injury  of  the  plaintiffs  named 
and  those  similarly  situated. 

6.  That  said  Waddoups  was  using  the  funds  of 
the  said  Association  to  finance  the  operations  of  the 
Lincoln  Mortgage  Company,  a  company  largely 
owned  and  absolutely  dominated  by  him,  and  the 
Association  suffered  extreme  losses  through  the 
manii)ulation  of  loans  made  upon  buildings  erected 
by  said  Lincoln  Mortgage  Company. 

7.  That  prior  to  the  organization  of  the  Associa- 
tion said  Waddoups  had  entered  into  a  secret  con- 
tract with  one  Daniel  [139]  Alexander,  in  which  it 
was  agreed  that  said  Alexander  should  be  elected 
President  of  said  Association,  that  Waddoups 
should  not  be  an  officer,  ])ut  should  receive  a  large 
commission  upon  all  contracts  issued  by  the  cor- 
poration of  similar  tenor  to  those  held  by  the  plain- 
tiffs, and  that  they  were  to  divide  these  profits 
derived  from  this  transaction;  that  Alexander  had 
sued  Waddoups  for  his  portion  under  such  agree- 
ment, and  that  Waddoups  had  settled  said  suit  be- 
fore it  came  to  trial. 

8.  That  losses  of  an  extremely  large  amount,  the 
actual  figures  of  which  cannot  be  obtained,  were 
suffered  by  the  corporation  through  the  negligence 
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of  its  officers  and  directors  in  permitting  taxes  to 
accumulate  on  property  which  they  held  mortgages 
(some  as  long  as  ten  years),  and  in  some  cases  the 
amount  of  the  delinquent  taxes  amounted  to  more 
than  the  value  of  the  property.  As  a  result  of  this 
negligence  many  properties  were  lost  through  tax 
sales,  and  other  properties  necessarily  have  to  be 
abandoned;  nor  did  these  officers  and  directors  of 
the  corporation  take  any  steps  in  court  necessary 
to  secure  the  payment  of  such  taxes  from  the  rental 
value  of  the  property. 

9.  That  in  the  year  1931  alone  unlawful  dividends 
paid  to  the  president  of  the  Association  and  his  as- 
sociates amounted  to  some  $119,312.68;  that  during 
the  same  period,  expenses,  salaries,  costs  of  collec- 
tion and  other  items  ran  the  expense  up  to  $218,- 
718.79,  a  sum  greater  than  could  have  been  col- 
lected from  the  interest  of  all  of  the  mortgages  held 
by  the  corporation  and  the  rents  from  all  the  prop- 
erties owned  by  the  corporation;  that  the  losses  of 
the  corporation  during  that  period  alone  was  prob- 
ably in  excess  of  $240,000.00. 

10.  That  the  Association  had  paid  large  sums  of 
money  to  withdrawing  certificate  holders  while  it 
was  insolvent,  with  the  result  that  some  of  such 
holders  had  been  paid  in  full  while  [140]  the  plain- 
tiifs  named  and  those  similarly  situated  would  re- 
ceive under  any  circumstances  only  a  portion  of  the 
money  due  them. 
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11.  That  the  Association  had  and  was  continuing 
to  transfer  many  of  its  assets  to  other  corpora- 
tions. 

12.  That  the  Association  was  not  functioning 
for  the  purposes  for  which  it  was  incorporated, 
that  it  was  doing  practically  no  new  business  or 
any  profitable  business  and  that  it  had  lost  the 
confidence  of  the  public  to  such  an  extent  that 
it  could  never  be  profitably  conducted,  and  had 
lost  all  rights  to  do  any  new  business  in  Arizona. 

13.  The  investigation  disclosed  that  the  conduct 
of  the  officers  and  directors  of  the  Association  had 
been  such  that  at  the  time  the  suit  was  filed,  the 
liabilities  of  the  corporation  exceeded  its  assets 
by  iBOre  than  $700,000.00,  and  that  the  corporation 
was  hopelessly  insolvent  and  had  been  so  since 
1922;  that  its  paid-in  capital  never  exceeded 
$3,460.00,  and  this  was  exhausted  before  1922,  and 
from  that  time  on  it  traveled  on  money  borrowed 
from  its  creditors. 

14.  That  the  true  state  of  the  affairs  of  the  cor- 
poration was  concealed  from  the  creditors  and 
the  public  by  the  fact  that  the  total  liabilities 
upon  obligations  like  those  held  by  the  plaintiffs 
nauied  and  those  similarly  situated  never  appeared 
upon  the  })Ooks  of  the  corporation,  and  further 
by  the  fact  that  thousands  of  these  obligations 
had  been  written  off  on  the  records  of  the  cor- 
poration as  if  they  had  been  forfeited,  there  being 
no   authority    of    law    whatsoever    upon    the    part 
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of  the  corporation  and  its  officers  so  to  do.  As  a 
result  thereof  there  were  hundreds  of  the  creditors 
of  said  corporation  who  were  entitled  to  partici- 
pate in  this  trust  fund  whose  rights  had  been 
totally  lost.  A  large  portion  of  the  funds  so  ^* for- 
feited" was  absorbed  by  said  Waddoups  and  his 
associates  through  a  particular  form  of  stock  called 
"expense  fund  stock",  although  said  funds  be- 
longed in  a  [141]  trust  fund  for  the  purpose  of 
protecting  those  who  had  furnished  money  to  buy 
the   securities. 

15.  The  officers  and  directors  of  the  corporation 
also  sent  large  sums  of  money  out  of  the  state 
for  the  purpose  of  giving  a  preference  to  resi- 
dents of  other  states  in  the  matter  of  the  payment 
of  claims  similar  to  those  of  the  plaintiffs  named 
and  those  similarly  situated ;  that  among  these  sums 
so  taken  $40,000.00  was  sent  to  California  in  1929 
and  $50,000.00  in  1932,  which  sums  were  invested 
in  securities  that  are  now  held  in  California,  and 
that  there  was  a  similar  attempt  to  give  a  prefer- 
ence to  residents  of  Oregon  and  Wyoming,  all  in 
violation  of  the  rights  conferred  upon  the  plain- 
tiffs and  those  similarly  situated. 

16.  The  officers  and  directors  of  the  Association 
also  published  in  newspapers  and  circulars  false 
reports  that  the  said  corporation  and  five  other 
building  and  loan  associations,  known  as  the  In- 
termountain  Building  &  Loan  Group,  which  was 
dominated  by  the   said  M.   E.   Waddoups,   had   a 
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capital  and  surplus  in  excess  of  $8,000,000.00,  at 
a  time  when  each  of  these  associations  were  in- 
solvent and  when  approximately  45%  of  this 
amount  represented  liabilities  of  the  defendant  cor- 
poration, these  reports  being  made  with  the  intent 
of  securing  further  contributions  from  persons  sit- 
uated as  were  the  plaintiffs  named  in  the  suit 
filed  and  inducing  the  public  to  invest  its  money 
with  the  corporation  by  such  false  representations. 
17.  That  the  contracts  between  the  corporation 
and  its  creditors  disclosed  that  the  corporation 
was  promising  to  pay  such  creditors  interest  at 
the  rate  of  8.84%  per  annum  and  that  Waddoups 
and  others  received  commissions  of  from  three  to 
seven  percent  for  obtaining  the  funds  represented 
by  these  contracts.  These  ran  the  total  cost  of 
the  money  borrowed  to  the  sum  of  $67.40  per 
year  for  each  $663.00,  or  a  fraction  more  than 
10%.  [142]  The  bulk  of  the  loans,  in  Arizona  at 
least,  were  made  upon  a  basis  of  8%.  The  total 
income  therefore  which  the  corporation  received 
from  its  loans  was  not  sufficient  to  pay  the  inter- 
est upon  the  money  it  had  borrowed,  and  conse- 
quently there  was  no  income  with  which  to  pay 
the  expenses  of  doing  business,  and  the  corporation 
was  becoming  further  insolvent  each  year  to  the 
full  measure  of  the   expenses  incurred  by  it. 
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V 
Assume    that    the    corporation   was    charged   by 
law  with   the   duty   of   filing   reports   showing   its 
financial  condition  with  the  Banking  Department 
of  the  state  of  Utah,  and  did  make  such  purported 
reports  each  year  for  the  years   1921  to  and   in- 
cluding  1932;   that   although   the   contracts   issued 
to    the    plaintiffs    named    in   said    suit   and    those 
similarly  situated  provided  that  the  funds  of  said 
Association  should  be  invested  in  first  mortgages 
on   improved   real   estate   in   an   amount   equal   to 
at  least   100%    of  its  liabilities  thereon  and   that 
the  mortgages   should  be   at   all   times   subject   to 
the    constant    examination   and   inspection    of   the 
Banking  Department   of  Utah,   and   although   the 
Banking  Department  of  Utah  was  empowered  to 
make  complete  examinations  of  the  affairs  of  said 
Association,  and  did  make  numerous  investigations 
thereof,  and  although  by  these  reports  and  these 
examinations  the  said  Bank  Commissioner  was  fully 
informed,   or  by  reasonable   diligence   could   have 
been  informed  of  the  unsafe  and  unsound  condi- 
tion of  the  said   corporation   and  the  misconduct 
of   its   officers   in   declaring   dividends   from   trust 
funds  and  other  misconduct  and  neglect  of  its  of- 
ficers, and  the  insolvency  of  the  corporation  during 
all   of  the   period   from   1922   to   1932,   the   Bank 
Commissioner  of  Utah,  with  all  this  information 
before  him  and  all  these  resources  at  his  command, 
failed,  refused  and  neglected  to  take  any  steps  for 
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the  protection  of  the  plaintiffs  named  and  those 
similarly  situated.  [143] 

VI 

Assume  that  during  the  course  of  his  investiga- 
tion of  the  affairs  of  said  corporation,  said  Thomas 
W.  Nealon  received  information  from  reliable 
sources  that  the  corporation  was  planning  to  re- 
move all  of  its  personal  property,  including  prom- 
issory notes  and  mortgages,  and  its  books  and 
records,  out  of  the  State  of  Arizona  and  out  of 
the  jurisdiction  of  this  Court,  so  as  to  render 
it  practically  impossible  for  the  plaintiffs  named 
and  those  similarly  situated  to  protect  their  rights 
and  to  force  them  to  go  to  a  foreign  jurisdiction 
in  search  of  redress  which  could  have  only  been 
procured  at  a  prohibitive  cost  and  then  only  by 
actions  similar  to  that  which  were  taken  by  said 
Thomas  W.  Nealon  on  behalf  of  the  parties  in- 
terested; that  he  was  also  informed  that  the  cor- 
poration had  made  settlements  with  plaintiffs  in 
suits  that  were  pending  at  the  time  in  the  state 
courts,  so  that  the  court  would  release  the  assets 
of  said  Intermountain  Building  &  Loan  Associa- 
tion from  its  control  in  order  that  these  assets 
could  be  removed  from  the  state  of  Arizona;  and 
that  in  order  to  prevent  such  removal  of  the  assets 
of  said  corporation  from  the  jurisdiction  of  the 
United  States  District  Court,  said  Thomas  W. 
Nealon   did   on   the   27th   day   of   June,    1932,    in- 
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stitute  such  proceedings  on  behalf  of  the  creditors 
of  said  corporation  in  the  Superior  Court  of  Ari- 
zona, in  and  for  the  County  of  Maricopa,  as .  re- 
sulted in  the  prevention  of  the  removal  of  the 
personal  property  of  the  said  corporation  from 
Arizona  and  thus  preserved  for  the  benefit  of  the 
plaintiffs  in  this  cause  and  those  similarly  situated 
such  assets  and  records,  which  would  otherwise 
have  been  lost;  that  in  these  proceedings  in  the 
state  court,  he  was  opposed  by  many  eminent  mem- 
bers of  the  Arizona  Bar,  including  Messrs.  John  L. 
Gust,  Charles  B.  Ward,  Alexander  B.  Baker,  Louis 
B.  Whitney  and  L.  L.  Howe.  [144] 

VII 

Assume  that  it  was  obvious  from  the  investiga- 
tions made  by  said  Thomas  W.  Nealon  that  if 
a  court  of  equity  did  not  restrain  the  waste,  mis- 
management, misapplication  of  funds  and  the  dissi- 
pation of  the  assets  of  said  corporation,  that  all 
of  the  assets  would  be  dissipated  in  a  short  time, 
and  every  investor  in  said  Association  would  lose 
every  dollar  they  had  put  in,  and  that  the  only 
way  this  could  be  prevented  was  for  the  United 
States  District  Court  to  take  constructive  posses- 
sion of  such  assets  and  appoint  some  reliable  per- 
son of  its  own  selection  to  husband  the  dwindling 
assets  of  the  corporation  for  the  benefit  of  the 
creditors  of  the  Association;  and  that  on  the  18th 
day  of  April,  1933,  said  Thomas  W.   Nealon,  to- 
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gether  with  Elizabeth  G.  Monaghan,  caused  to  be 
filed  in  said  United  States  District  Court  for  the 
District  of  Arizona  a  suit  in  equity  for  the  pur- 
pose of  recovering  the  trust  fund  herein  described 
and  conserving  the  assets  of  said  corporation,  hav- 
ing a  receiver  appointed  for  that  purpose  and  ob- 
taining an  restraining  order  and  injunction  to  pre- 
vent the  disposition  or  removal  of  such  assets  pend- 
ing suit.  That  said  suit  was  not  filed  until  the 
insolvency  of  the  corporation  and  the  misconduct 
of  its  officers  had  become  widely  known  in  the 
City  of  Phoenix,  as  well  as  the  waste  of  its  assets, 
and  also  that  the  First  National  Building  &  Loan 
Association  which  held  the  cori3orate  control  of 
the  said  corporation  and  dominated  its  affairs, 
had  also  become  widely  known  to  be  insolvent,  and 
said  suit  was  not  filed  until  it  was  apparent  to 
anyone  who  examined  into  the  affairs  of  the  said 
corporation  that  this  was  the  only  method  avail- 
able of  preventing  the  further  dissipation  of  the 
assets,  misapplication  of  funds  and  waste  of  the 
fast  dwindling  remnant   of   such   assets.   [145] 

VIIT 

Assume  that  said  Thomas  W.  Nealon  made  an 
intensive  study  of  the  law  applicable  to  the  facts 
ascertained  through  his  investigation,  and  based 
the  said  complaint  upon  the  theory  that  the  plain- 
tiffs named  and  those  similarlv  situated  were  en- 
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titled   to    equitable    relief,    and    prayed    for    such 
relief  upon  the  following  theory: 

That  a  federal  district  court  has  equitable  juris- 
diction to  entertain  a  class  suit  when  one  of  the 
complainants  is  a  creditor  holding  a  claim  in  ex- 
cess of  $3,000.00  secured  by  an  equitable  lien;  that 
no  state  can  by  statute  or  otherwise  deprive  a  fed- 
eral court  of  its  jurisdiction  or  limit  that  juris- 
diction in  any  particular; 

That  the  contracts  entered  into  between  the  de- 
fendant corporation  and  the  plaintiffs  and  those 
similarly  situated,  created  equitable  liens  in  favor 
of  the  latter  and  created  the  relation  of  debtor  and 
creditor  between  the  parties  to  such  contracts; 
that  a  federal  court  of  equity  at  the  instance  of 
lien-holding  creditors  has  jurisdiction  to  appoint 
a  receiver  for  the  assets  of  a  building  and  loan 
association  incorporated  in  a  state  other  than  that 
in  which  the  court  is  sitting,  when  the  jurisdic- 
tional facts  exist  and  justify  the  granting  of  equit- 
able relief,  and  as  an  incident  thereof  the  appoint- 
ment of  a  receiver  when  the  association  is  doing 
business   in  the   state  where  the   court   is  sitting; 

That  equal  protection  of  the  law  is  granted  to 
each  and  every  creditor  of  a  corporation  regard- 
less of  his  residence  or  citizenship,  and  no  state 
can  by  statute  give  a  preference  to  its  own  citi- 
zens  or  residents  over  those   of  any  other  state; 

That  when  a  federal  court  of  equity  obtains 
jurisdiction    over    a    corporation    by    means    of    a 
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sufficient  bill  of  complaint  and  personal  service 
upon  the  corporation,  or  its  authorized  [146]  agents, 
such  court  has  the  power  to  compel  such  corpo- 
ration to  execute  deeds  and  other  convenyances  to 
real  or  personal  property  in  the  states  where  the 
property  is  situated  when  the  property  involved 
is  a  trust  property  and  the  conduct  of  the  cor- 
porate trustee  has  been  such  as  to  justify  its  re- 
moval and  the  appointment  of  a  receiver  to  take 
possession  of  its  assets; 

That  the  police  powers  of  a  state  do  not  extend 
beyond  its  ph3"sical  boundaries  and  state  officers 
as  such  cannot  exercise  any  of  their  delegated  pow- 
ers outside  of  such  state  except  that,  where  the 
statutes  of  that  state  vest  title  to  the  assets  of  a 
delinquent  corporation  in  such  officer  and  proper 
steps  have  been  taken  to  wind  up  the  affairs  of 
such  delinquent  corporation,  the  statutory  receiver 
may  be  vested  with  title  to  the  property  actually 
owned  by  the  corporation  wherever  situated; 

That  the  articles  of  incorporation  of  the  defend- 
ant corporation  and  the  statutes  of  Utah  vested 
said  defendant  corporation  with  the  power  to  bor- 
row money  and  pledge  its  property  to  secure  the 
payment  of  its  obligations;  that  the  statutes  of 
Utah  did  not  vest  its  bank  commissioner  with  title 
to  the  assets  of  a  defunct  building  and  loan  asso- 
ciation; 

That  the  defendant  corporation  was  insolvent  and 
its   liabilities    exceeded    its    assets    by    more    than 
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$500,000;  that  its  affairs  had  been  mismanaged 
by  its  officers  and  directors  who  had  wasted  its 
assets  for  eleven  years,  had  paid  dividends  amount- 
ing to  hundreds  of  thousands  of  dollars  to  them- 
selves when  the  corporation  was  insolvent,  the  pay- 
ments being  made  from  funds  rightfully  belonging 
to  the  complainants  and  those  similarly  situated; 
that  its  expenses  exceeded  its  earnings  in  1932  by 
more  than  $70,000;  that  it  paid  extravagant  sal- 
aries for  nominal  services;  that  its  liabilities  were 
falsely  stated  upon  its  books;  that  it  made  false 
statements  in  its  published  statements  and  adver- 
tisements in  order  to  obtain  money  from  complain- 
ants and  [147]  those  similarly  situated;  that  all 
of  its  properties  were  being  wasted  to  such  an  ex- 
tent that  there  would  be  no  funds  left  to  pay 
anything  to  complainants  and  those  similarly  sit- 
uated and  their  claims  would  be  a  total  loss  un- 
less the  United  States  District  Court  took  com- 
plete charge  of  its  affairs  and  salvaged  the  same 
for  the  benefit  of  its  creditors; 

That  with  records  in  his  office  revealing  this 
state  of  the  corporation's  affairs,  the  Bank  Com- 
missioner of  Utah  permitted  the  officers  and  di- 
rectors of  the  corporation  to  mismanage  the  af- 
fairs of  the  corporation,  waste  and  absorb  its  assets, 
misapply  its  trust  funds,  obtain  fresh  loans  from 
the  public  by  false  representations  as  to  its  finan- 
cial condition,  and  took  no  steps  to  correct  this 
condition,   and   although   the   Bank    Commissioner 
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had  accepted  the  trust  to  constantly  inspect  the 
trust  fund  which  the  corporation  had  agreed  to 
set  aside  for  the  protection  of  the  complainants 
named  and  those  similarly  situated;  he  never  at 
any  time,  or  at  all,  took  any  steps  to  protect  such 
fund   or  the  persons  who  were  being   defrauded ; 

That  the  state  officers  of  California,  Oregon, 
Idaho  and  Wyoming  were  guilty  of  a  like  derelic- 
tion of  duty  in  permitting  such  trust  funds  to  be 
misapplied  and  wasted  and  dissipated,  although 
they  made  repeated  examinations  of  the  affairs 
of  the  corporation,  which  if  properly  conducted 
would  have  revealed  the  truth; 

That  an  imperative  necessity  existed  for  the 
appointment  of  a  receiver  if  the  complainants 
named  and  those  similarly  situated  were  to  recover 
a  single  dollar  of  the  money  they  had  loaned  to 
the  corporation  on  the  faith  of  their  contracts 
by  which  the  corporation  had  agreed  to  hold  these 
assets  in  trust  subject  to  the  constant  examina- 
tion and  inspection  of  the  banking  department  of 
the  state  of  Utah  to  secure  such  loans,  and  that 
[148]  no  other  adequate  remedy  existed  for  the 
protection  of  these  creditors  other  than  the  one 
pursued   in  this  proceeding. 

IX. 

Assume  that  process  was  duly  issued  in  said 
suit  and  service  had  upon  the  defendant,  and  that 
a  restraining  order  was  immediately  issued  against 
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the  defendant  restraining  the  defendant  corpora- 
tion from  disposing  of  its  assets  and  from  re- 
moving, destroying  or  concealing  its  books,  records, 
files,  documents  and  other  property  of  the  cor- 
poration then  in  the  state  of  Arizona. 

X. 

Assume  that  the  defendant  corporation  vigor- 
ously resisted  the  suii  of  the  plaintiffs,  employing 
Messrs.  Charles  B.  Ward,  R.  G.  Langmade,  Charles 
L.  Rawlins  and  George  H.  Rawlins,  all  outstand- 
ing members  of  the  Bar  of  the  United  States  Dis- 
trict Court  as  their  solicitors  to  defend  the  said 
suit;  that  they  filed  various  dilatory  motions  in 
which  they  sought  to  have  the  restraining  order 
modified  and  vacated  and  attacked  the  complaint, 
particularly  upon  the  ground  of  lack  of  jurisdic- 
tion of  the  United  States  District  Court  for  the 
Federal  District  of  Arizona  and  upon  the  ground 
of  failure  to  state  sufficient  facts  to  entitle  the 
complainants  to  any  relief;  that  said  solicitors 
were  well  versed  in  federal  equity  practice  and 
ably  presented  the  contentions  of  the  defendant 
corporation;  that  they  denied  the  right  of  said 
Court  to  give  the  necessary  protection  to  the  plain- 
tiffs named  and  those  similarly  situated,  not  only 
upon  the  facts  of  the  case  but  upon  the  law  as 
well,  and  further  contended: 

That  the  United  States  District  Court  for  the 
Federal  District  of  Arizona  had  no  jurisdiction 
to   appoint   a   receiver  for  said   corporation;   that 
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the  sole  right  to  liquidate  the  assets  of  the  cor- 
poration was  in  the  Bank  Commissioner  of  the 
State  of  Utah,  the  corporation  having  been  organ- 
ized mider  the  laws  of  [149]  that  state;  that  the 
appointment  of  a  receiver  would  be  an  abuse  of 
discretion  by  the  court  and  would  result  in  the 
acceleration  of  the  due  date  of  all  mortgages  held 
by  it  and  would  thus  work  a  great  injustice  to  the 
mortgagors;  that  the  facts  alleged  in  the  bill  of 
complaint  did  not  justify  the  issuance  of  a  re- 
straining order  or  an  injunction,  or  the  appoint- 
ment of  a  receiver;  that  the  plaintiffs  were  not 
creditors  but  stockholders;  that  the  plaintiffs'  con- 
tracts did  not  create  a  lien  in  their  favor; 

That   plaintiffs   were   not   entitled    to   withdraw 
funds  or  demand  the  payment  of  their  certificates, 
basing  this  contention  upon  the  ground  that  they 
had  failed  and  neglected  to  carry  out  their  con- 
tracts with  the  defendant  corporation  and  that  the 
corporation  had  kept  and  performed  its  contracts 
with    the    plaintiffs    according    to    the    conditions 
therein  and  the  by-laws  of  the  association,  which 
the  defendant  corporation  alleged  specifically  pro- 
vided that   not  more  than  one  half   of  the   fund 
received    by    the    Association    in    any    one    month 
should  be  applicable  to  the  payment  of  withdraw- 
ing members  and  that  withdrawals  should  be  paid 
in   rotation   according   to   priority   of   notice,   and 
that   there   were   other   stockholders   of   the   Asso- 
ciation who  had  applied  prior  in  time  to  the  filing 
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of  the  application  of  plaintiffs  who  had  not  been 
paid  in  rotation  or  whose  turn  for  payment  had 
not  been  reached  for  the  reason  that  sufficient 
funds  of  the  Association  had  not  been  received 
applicable  to  the  payment  of  claims  of  withdraw- 
ing members,  and  contended  further  that  under  the 
laws  of  Utah  not  more  than  one  half  of  the  monthly 
receipts  in  any  one  month  might  be  applied  to 
the  withdrawals  for  the  month  without  the  con- 
sent of  the  board  of  directors  of  the  corporation. 
The  defendant  corporation  also  denied  insolvency, 
mismanagement,  waste  of  assets,  and  other  material 
allegations  [150]  of  the  complaint,  and  supported 
their  contentions  by  briefs  and  oral  argument  of 
able  counsel  for  defendant. 

XI 

Assume  that  said  Thomas  W.  Nealon  and  his 
co-solicitor  met  the  contentions  of  the  defendant 
by  extensive  briefs  and  oral  arguments,  contending 
that: 

The  court  had  jurisdiction  to  appoint  a  receiver 
of  a  foreign  corporation  at  the  instance  of  creditors 
where  fraud  and  insolvency  were  involved;  that 
the  Bank  Commissioner  of  Utah  was  appointed 
under  the  police  power  of  that  state  and  the  police 
power  did  not  extend  beyond  the  territorial  juris- 
diction of  that  state; 

That  the  mortgages  held  by  the  corporation  were 
straight  mortgages  that  provided  a   definite  term 
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of  pajrment  and  were  not  mortgages  of  such  a 
character  whose  due  date  would  be  accelerated  by 
the  failure  of  the  corporation;  that  the  facts  al- 
leged, namely  insolvency,  mismanagement  and  dis- 
sipation of  the  assets  were  sufficient  grounds  for  the 
relief  sought  and  were  fully  supported  by  affi- 
davits  filed   in    this   proceeding; 

That  the  plaintiffs  were  not  stockholders  but 
creditors;  that  the  contracts  created  equitable  liens 
and  a  trust  of  which  the  federal  courts  of  equity 
could  and  would  take  jurisdiction;  that  under  de- 
fendant's construction  of  the  contracts,  the  obliga- 
tions to  plaintiffs  and  those  similarly  situated  would 
never  be  payable  and  that  such  construction  would 
be  a   fraud  upon  such   creditors; 

That  the  verified  complaint  showing  insolvency 
and  the  affidavits  filed  in  support  thereof  made 
a  prima  facie  case  which  could  only  be  refuted 
by  a  showing  of  solvency,  the  production  of  the 
books  and  records  of  the  corporation  and  a  com- 
plete disclosure  of  the  truth  of  its  condition  in 
the  pleadings  of  the  defendant  corporation.  [151] 

XII. 

Assume  that  upon  the  hearing  of  the  petition  for 
the  appointment  of  the  receiver  and  upon  the  motion 
of  defendant  to  modify  the  restraining  order,  Thom- 
as W.  Nealon,  being  unable  to  be  present,  was  repre- 
sented by  Joseph  M.  Nealon,  a  member  of  the  bar  of 
32  years  experience,  now  Chief  Justice  of  the  Court 
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of  Civil  Appeals  of  the  Eighth  Supreme  Judicial  Dis- 
trict of  Texas,  and  who  at  this  particular  time  was  of 
counsel  for  the  trustee  in  bankruptcy  of  the  Bay 
Cities  Building  &  Loan  Association  in  the  Federal 
Courts  of  Los  Angeles,  California,  in  which  work  he 
had  become  familiar  with  the  issues  involved  in  this 
litigation,  and  said  Joseph  M.  Nealon  later  assisted 
said  Thomas  W.  Nealon  by  furnishing  him  with 
briefs  and  authorities  which  were  of  considerable 
service  in  the  further  presentation  of  the  issues  in- 
volved. 

XIII. 
Assume  that  after  various  oral  argiuments  and  the 
filing  of  briefs  going  to  the  question  of  law  raised 
by  the  motions  and  demurrers  of  the  defendant,  and 
while  the  court  had  the  same  under  consideration, 
but  before  the  Court  had  given  its  decision  in  the 
matter,  J.  A,  Malia,  then  Bank  Commissioner  of  the 
state  of  Utah,  did,  on  the  26th  day  of  September, 
1933,  file  a  petition  for  leave  to  intervene  in  ihk  pro- 
ceedings for  the  purpose  of  having  the  books,  records 
and  movable  assets  of  the  corporation  removed  to  the 
state  of  Utah,  upon  the  alleged  ground  that  he  could 
have  closer  supervision  over  the  affairs  of  the  corpo- 
ration, he  alleging  in  his  motion  or  petition  for  leave 
to  intervene  that  the  defendant  corporation  had  since 
1921  conducted  a  successful  building  and  loan  busi- 
ness. This  allegation  was  made  notwithstanding  the 
fact  that  he  then  had  in  his  possession  full  informa- 
tion in  the  records  of  his  office  of  the  insolvency  of 
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the  corporation  and  mismanagement  of  its  affairs, 
and  [152]  notwithstanding  the  fact  that  he  had  no- 
tice for  months  previously  of  the  filing  of  this  suit 
and  of  the  filing  of  the  affidavits  in  connection  there- 
with which  directly  called  to  his  attention  the  true 
condition  of  the  defendant  corporation. 

He  further  alleged  that  the  corporation  being  a 
Utah  corporation,  he  was  vested  with  exclusive  juris- 
diction over  the  affairs  of  the  defendant  to  the  exclu- 
sion of  the  United  States  Court  for  the  Federal  Dis- 
trict of  Arizona  or  any  other  court,  and  prayed  for 
an  order  of  the  court  permitting  him  to  file  his  com- 
plaint in  intervention  and  to  be  f  orthv^th  entered  as 
intervenor  in  said  action,  and  for  other  and  further 
general  relief.  The  purpose  of  said  intervention  was 
to  divest  the  United  States  Court  for  the  Federal 
District  of  Arizona  of  all  control  of  the  assets  of  the 
defendant  corporation  which  were  then  in  the  con- 
structive possession  of  said  Court,  and  to  remove  such 
assets  beyond  the  jurisdiction  of  said  court.  The  pe- 
tition was  verified  by  D.  M.  Draper,  a  member  of  the 
Bar  of  the  State  of  Utah  and  assistant  attorney  gen- 
eral of  that  state,  and  he  represented  said  Malia  as 
Bank  Commissioner  in  presenting  said  petition  to 
the  Court. 

XIV. 

Assume  that  upon  the  presentation  of  the  petition 
of  said  Malia,  said  Thomas  W.  Nealon  strongly  op- 
posed the  same  and  alleged  that  there  had  been  no 
compliance  with  the  Federal  equity  rules  governing 
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intervention,  and  among  other  points,  alleging  that 
the  jurisdiction  of  the  court  in  the  premises  had  not 
been  admitted  as  required  by  such  rule.  The  Court 
sustained  the  position  of  said  Thomas  W.  Nealon  and 
refused  to  recognize  the  intervention  by  Malia.  There- 
upon an  application  was  then  made  to  the  Court  to 
allow  Mr.  Draper  to  appear  as  counsel  pro  hac  vice 
for  the  defendant  corporation  and  he  then  associated 
himself  with  the  other  counsel  representing  the  de- 
fendant cor-  [153]  poration  as  one  of  counsel  for  the 
defendant  resisting  the  complaint  of  the  plaintiffs. 

XV. 

Assume  that  Mr.  Draper  argued  strongly  and  ably 
against  the  right  of  the  Court  to  appoint  a  receiver, 
as  against  the  wishes  of  the  Bank  Commissioner  of 
Utah,  and  the  Court  granted  Mr.  Draper  further 
time  to  amend  his  petition  or  show  any  right  to  inter- 
vene in  the  proceedings;  that  after  the  hearing  on 
September  26,  1933,  towit  on  October  3,  1933,  the 
solicitors  for  the  plaintiffs  filed  formal  written  mo- 
tions to  dismiss  the  petition  of  Malia  for  leave  to 
intervene  and  supported  the  same  by  points  and 
authorities,  which  were  duly  served  upon  said  Malia 
as  well  as  upon  the  defendant;  that  the  Bank  Com- 
missioner did  not  avail  himself  of  the  opportunity 
granted  him  by  the  Court  to  amend  his  petition  to 
intervene,  and  that  on  the  3rd  day  of  January,  1934, 
his  petition  was  dismissed. 
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XVI. 

Assume  that  after  due  consideration  by  the  Court 
on  the  various  briefs  and  oral  arguments  made,  the 
Court  denied  defendant 's  motions  and  overruled  their 
demurrers,  thus  settling  all  the  law  questions;  that 
the  cause  then  awaited  the  convenience  of  the  Court 
for  the  purpose  of  setting  a  date  for  the  hearing  of 
the  cause. 

XVII. 

Assume  that  this  was  the  situation  that  existed  a 
few  days  prior  to  the  17th  day  of  March,  1934,  when 
said  J.  A.  Malia,  with  the  consent  and  acquiescence  of 
M.  E.  Waddoups  took  possession  of  the  assets  of  the 
defendant  corporation  (which  was  then  in  the  physi- 
cal possession  of  the  corporation),  notwithstanding 
the  constructive  possession  of  said  assets  was  in  said 
Court;  that  A.  J.  Bruneau,  secretary  and  general 
manager  of  the  defendant  corporation  protested  the 
seizure  of  these  [154]  assets  without  the  Court's  con- 
sent, but  without  avail ;  that  Malia  also  attempted  to 
secure  possession  of  the  moneys  of  the  corporation 
deposited  in  the  Valley  National  Bank  of  Phoenix 
and  the  Phoenix  National  Bank,  but  that  each  of 
these  institutions  refused  to  turn  over  possession  of 
such  funds  to  him ;  that  following  this  refusal  Malia 
then  appeared  in  the  United  States  District  Court 
and  filed  an  amended  petition  for  leave  to  intervene 
as  Bank  Commissioner  of  the  State  of  Utah,  on 
March  23,  1934,  seeking  to  procure  an  order  from 
said  Court  disclaiming  any  right  to  appoint  a  re- 
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ceiver  or  take  possession  of  the  assets  of  the  defend- 
ant and  sought  an  order  that  would  destroy  the  force 
and  effect  of  the  restraining  order  issued  by  the 
court  on  April  18,  1933,  which  was  still  in  effect,  he 
being  represented  at  this  time  by  Messrs.  Moore  & 
Shimmel,  eminent  attorneys  of  Phoenix;  that  Malia 
based  his  right  to  intervene  upon  the  allegation  that 
he  had  theretofore,  on,  towit,  March  17,  1934,  seized 
the  assets  of  the  defendant  corporation  in  Utah  and 
that  he  had  prior  to  the  time  of  the  filing  of  said  peti- 
tion procured  an  order  from  the  state  district  court 
in  Utah  authorizing  him  to  take  possession  of  all  of 
the  assets  of  the  corporation,  and  that  he  claimed 
title  to  the  assets  upon  the  theory  that  he  was  so 
vested  by  the  terms  of  the  Utah  statutes. 

XVIII. 

Assume  that  Thomas  W.  Nealon  and  his  co-solici- 
tor vigorously  opposed  the  contention  of  the  Bank 
Commissioner  of  Utah  and  filed  a  pettition  for  the 
immediate  appointment  of  a  receiver  and  procured 
an  order  to  show  cause  thereon ;  that  they  alleged  that 
said  Malia  had  failed,  neglected  and  refused  thereto- 
fore to  take  action  to  protect  the  investors  in  said  As- 
sociation, although  he  was  fully  informed,  or  by  rea- 
sonable diligence  could  have  been  informed  of  the 
unsafe  and  unsound  condition  of  the  defendant  cor- 
poration and  that  with  all  this  [155]  information  be- 
fore him,  he  did  on  the  26th  day  of  September,  1933, 
assert  in  a  written  pleading  filed  in  said  Court  that 
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the  defendant  corporation  "since  1921  had  conducted 
a  successful  building  and  loan  business  throughout 
the  several  states  of  the  Union  under  the  supervision 
of  the  Bank  Commissioner  of  the  state  of  Utah",  and 
also  alleged  that  from  the  records  and  files  in  the 
cause  it  appeared  that  he  was  negligent  in  his  super- 
vision of  the  affairs  of  the  corporation  and  lacked  the 
qualities  necessary  to  a  proper  administration  of 
its  affairs,  and  that  he  had  for  a  long  period  of  time 
suffered  said  corporation  to  continue  business  in  an 
unsafe  and  unsound  condition  when  he  had  access 
to  their  records  and  could  have  by  the  use  of  ordi- 
nary diligence  discovered  the  condition  of  its  affairs. 

XIX. 

Assume  that  the  defendant  corporation  and  Malia 
filed  an  answer  and  objections  to  this  petition  of 
plaintiffs  for  the  immediate  appointment  of  a  re- 
ceiver and  strenuously  fought  the  granting  of  the  pe- 
tition in  the  premises,  and  that  in  these  proceedings 
Malia  was  further  represented  by  the  members  of 
the  Bar  of  Salt  Lake  City,  Messrs.  H.  Van  Dam  and 
H.  L.  MuUiner,  in  addition  to  said  Messrs.  Moore  & 
Shimmel. 

XX. 

Assume  that  the  issues  were  heard  by  the  Court 
on  the  10th  day  of  April,  1934,  at  which  time  evidence 
was  introduced  and  exhaustive  arguments  made,  and 
that  from  the  bench  the  Court  made  the  following 
order : 
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' '  I  will  enter  an  order  of  record  in  this  case  at 
this  time  directing  Mr.  Malia  to  leave  all  the 
papers  and  records  and  files  and  the  property  of 
the  Building  and  Loan  Association  in  the  state 
of  Arizona  and  not  remove  them.  That  goes'  to 
all  assets,  books,  records,  files,  money  and  every- 
thing else  that  belongs  to  this  association;  that 
they  do  not  be  removed  from  this  state.  That  or- 
der is  in  effect  until  this  matter  is  disposed  of 
or  until  further  order  of  the  Court ; " 

and  that  the  cause  was  ordered  submitted  on  briefs, 
and  said  [156]  Thomas  W.  Nealon  was  directed  to 
prepare  a  brief  upon  the  particular  point  involved 
as  to  the  rights  of  the  Bank  Commissioner  in  Utah 
in  the  premises,  and  that  this  was  the  first  occasion 
in  the  history  of  the  law,  so  far  as  he  is  informed,  in 
which  the  question  of  the  unfitness  of  a  state  official 
to  adminster  the  assets  of  a  delinquent  corporation 
had  been  raised  as  a  gi'ound  for  the  appointment  of 
a  receiver,  and  proved  an  important  question  in  the 
subsequent  conduct  of  the  litigation. 

XXI. 

Assume  that  on  the  20th  day  of  April,  1934,  the 
Court  granted  the  petition  of  plaintiffs  for  the  ap- 
pointment of  a  receiver  pendente  lite,  appointing 
Hon.  Henry  S.  McCluskey  as  such  receiver,  and  con- 
tinued in  force  the  injunction  and  restraining  order 
theretofore  entered  by  it ;  and  that  the  receiver  quali- 
fied on  the  date  of  his  appointment  and  demanded 
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possession  of  the  assets,  but  that  his  demand  was  re- 
fused. 

XXII. 
Assiune  that  immediately  upon  the  entering  of  the 
interlocutory  decree  appointing  Henry  S.  McCloskey, 
Receiver,  notice  of  appeal  was  given  by  the  defendant 
corporation  and  J.  A.  Malia,  Bank  Commissioner  of 
Utah,  which  appeal  was  granted  by  the  court  and 
supersedeas  bond  fixed  in  the  smn  of  $35,000.00 ;  and 
that  James  R.  Moore,  solicitor  for  the  proposed  ap- 
pellees, together  with  said  Thomas  W.  Nealon  then 
appeared  before  the  Honorable  Fred  C.  Jacobs,  the 
judge  who  tried  the  cause,  and  settled  the  statement 
of  evidence  and  the  appeal  was  duly  perfected. 

XXIII. 

Assume  that  in  June  of  1934  and  before  the  case 
was  at  issue  in  the  Circuit  Court  of  Appeals  the  de- 
fendant corporation  filed  a  motion  for  modification 
of  the  injunctive  order  made  by  the  United  States 
District  Court  for  the  Federal  District  of  Arizona, 
and  also  filed  a  brief  therewith.  Assume  that  this 
[157]  was  opposed  by  Thomas  W.  Xealon  and  his 
co-solicitor,  who  filed  an  answer  and  brief  thereto; 
and  that  the  Circuit  Court  of  Appeals  denied  this  mo- 
tion of  the  defendant  corporation. 

XXIV. 

Assume  that  the  appellants  filed  their  brief  on  ap- 
peal in  due  season  contending  that  the  appellees  were 
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stockholders  (the  certificates  labeled  them  as  such)  ; 
that  the  bill  of  complaint  was  without  equity;  that 
the  court  abused  its  discretion  in  appointing  a  re- 
ceiver ;  that  the  appellees  had  no  lien  upon  the  assets 
of  the  corporation ;  that  the  Bank  Commissioner  of 
Utah  was  the  statutory  liquidator  and  vested  with 
title  of  the  Association's  assets,  and  that  under  the 
full  faith  and  credit  clause  of  the  Constitution  the 
court  was  bound  to  recognize  the  title  of  the  Bank 
Commissioner  of  Utah  to  the  assets  of  the  corpora- 
tion ;  that  the  court  will  not  appoint  a  receiver  at  the 
suit  of  an  unsecured,  nonjudgment  creditor,  and  that 
the  court  should  not  interfere  with  the  internal  af- 
fairs of  a  foreign  corporation. 

XXV. 

Assume  that  Thomas  W.  Nealon  and  his  co-solicitor 
filed  their  answering  brief  thereto  within  the  time  re- 
quired by  law  contending : 

That  the  labeling  of  the  certificate  as  stock  did  not 
make  it  such,  and  the  instrument  itself  created  the 
relation  of  debtor  and  creditor  between  the  contract- 
ing parties;  that  the  facts  stated  in  the  complaint 
showed  appellee's  right  to  equitable  relief  and 
that  they  were  holding  equitable  liens  and  that  the 
defendant  was  false  to  its  trust;  that  the  facts  pre- 
sented to  the  court  by  the  verified  petition  of  plaint- 
iffs, and  otherwise,  were  such  as  to  require  it  to  grant 
the  injunctive  relief  and  apjjoint  a  receiver ;  that  the 
contracts  between  appellants  and  appellees  created 
equitable  liens  in  favor  of  appellees  and  the  [158]  as- 


198  Elizabeth  G.  Monaghan 

Petitioner  Nealon's  Exhibit  No.  4 — (Cont.) 
(Deposition  of  William  H.  Burges.) 
sets  of  the  corporation  were  a  trust  fund  to  secure 
the  repayment  of  the  money  borrowed  from  the  ap- 
pellees and  those  similarly  situated;  that  the  Bank 
Commissioner  of  Utah  was  not  vested  with  title  to 
the  assets  of  the  corporation;  that  the  appointment 
of  a  receiver  is  an  ancillary  remedy  which  a  federal 
court  of  equity  will  grant  to  a  lienholding  creditor 
in  a  proper  case;  that  the  appellees  and  those  simi- 
larly situated  being  creditors  and  not  stockliolders 
the  issue  was  not  one  of  internal  management  but  the 
right  of  creditors  to  prevent  the  waste  of  a  trust 
fund ;  that  Malia  had  no  rights  in  the  premises,  but 
if  he  ever  had  any  he  had  lost  same  by  his  negligence 
and  failure  to  protect  the  rights  of  all  lienholding 
creditors,  he  having  ample  information  in  his  own 
office  of  the  wrongful  conduct  of  the  defendant  cor- 
poration and  its  insolvency. 

XXVI. 

Assume  that  while  this  matter  was  at  issue  in  the 
Circuit  Court  of  Appeals  the  Supreme  Court  of  the 
United  States  on  the  4th  day  of  February,  1935,  hand- 
ed down  four  decisions  involving  the  rights  of  statu- 
tory liquidators,  and  that  the  appellants  thereupon 
filed  a  supplemental  brief  in  the  Circuit  Court  of 
Appeals  based  upon  the  theory  that  these  decision 
required  a  reversal  of  the  decree  rendered  in  the  Dis- 
trict Court.  In  opposition  to  this  contention  said 
Thomas  W.  Nealon  and  his  co-solicitor  filed  their 
supplemental  brief. 
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XXVII. 
Assume  that  the  eause  was  argued  at  San  Fran- 
cisco on  the  28th  day  of  February,  1935,  by  Thomas 
W.  Nealon,  his  co-solicitor  being  present  in  Court  on 
that  occasion;  that  the  matter  was  taken  under  ad- 
visement and  on  the  5th  day  of  August,  1935,  the 
Circuit  Court  of  Appeals  rendered  its  decision  in 
which  it  affirmed  the  interlocutory  decree  of  the 
United  States  District  Court  appointing  Henry  S. 
McCluskey  as  receiver  and  issuing  an  [159]  an  in- 
junction pertaining  to  the  assets  of  the  corporation, 
and  in  its  opinion  the  Circuit  Court  of  Appeals  said 
that  the  Court  below  "might  well  have  arrived  at  the 
conclusion  that  the  corporate  chaos  had  been  a  mat- 
ter of  years,  rather  than  months,  and  that  therefore 
the  Bank  Commissioner  of  Utah  in  whose  office 
admittedly  there  were  filed  reports  containing  'full 
information  as  to  the  status  of  the  defendant  corpor- 
ation', had  shown  himself  not  to  be  a  proper  person 
to  husband  the  dwindling  assets  of  the  failing  Asso- 
ciation." 

XXVIII. 

Assume  that  the  appellants  thereupon  filed  motion 
for  the  purpose  of  having  certain  papers  in  the  Dis- 
trict Court  sent  up  to  the  Circuit  Court  of  Appeals ; 
that  this  motion  was  opposed  by  Thomas  W.  Nealon 
and  his  co-solicitor,  and  that  certiorari  therefor  was 
subsequently  denied. 
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XXIX. 

ABSume  that  the  appellants  then  filed  their  motion 
for  rehearing  and  this  was  also  denied;  that  they 
thereupon  filed  their  petition  for  writ  of  certiorari 
in  the  Supreme  Court  of  the  United  States  and  their 
briefs  thereon,  in  which  they  made  the  contentions 
that  the  Circuit  Court  of  Appeals  had  denied  full 
faith  and  credit  to  the  statutes  of  Utah  and  decided 
a  federal  question  in  conflict  with  the  decision  of  the 
United  States  Supreme  Court  in  the  case  of  Clark  v. 
Williard,  292  U.S.  112  and  294  U.S.  211;  and  that 
in  affirming  the  decision  of  the  District  Court  ap- 
pointing a  receiver  and  displacing  the  Bank  Commis- 
sioner of  Utah,  its  decision  was  contrary  to  the  four 
decisions  hereinbefore  mentioned  which  involved  the 
rights  of  statutory  liquidators  and  which  had  been 
rendered  while  this  case  was  at  issue  in  the  Circuit 
Court  of  Appeals. 

XXX. 

Assume  that  Thomas  W.  Nealon  and  his  co-solici- 
tor filed  [160]  their  opposing  briefs,  contending  that 
the  decision  of  the  Circuit  Court  of  Appeals  was  not 
in  conflict  with  the  cases  cited,  that  no  federal  ques- 
tion or  other  question  of  public  importance  which  had 
not  theretofore  been  settled  by  the  Supreme  Court 
was  involved,  and  that  there  was  no  departure  from 
the  accepted  and  usual  course  of  judicial  proceedings 
in  the  court's  decree.  The  petition  for  writ  of  certio- 
rari was  denied  by  the  Supreme  Court  on  November 
11,  1935. 
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XXXI. 

Assume  that  on  the  29th  day  of  September,  1936, 
the  suit  was  tried,  upon  the  merits,  Thomas  W.  Nea- 
lon  and  Elizabeth  G.  Monaghan  appearing  for  the 
plaintiffs,  and  James  R.  Moore,  Esq.,  of  the  firm  of 
Moore  &  Shimmel  appearing  for  the  defendant ;  that 
after  hearing  the  evidence  the  Court  directed  that 
findings  of  fact  and  conclusions  of  law  be  prepared 
by  counsel  for  plaintiffs  and  that  decree  be  entered 
for  the  plaintiffs. 

XXXII. 

Assume  that  on  towit,  the  5th  day  of  January, 
1937,  the  District  Court  of  the  United  States  for  the 
District  of  Arizona  made  its  decree  in  which  it  among 
other  things,  established  the  liens  of  the  creditors, 
affirmed  the  appointment  of  Henry  S.  McCluskey  as 
receiver,  and  made  the  injunction  theretofore  rend- 
ered permanent,  thereby  establishing  the  rights  of 
said  lienholding  creditors  who  desired  to  come  in  and 
obtain  the  benefits  of  the  judgment  upon  the  condi- 
tions named  in  the  invitation  contained  in  the  com- 
plaint, namely,  that  they  should  bear  their  propor- 
tionate share  of  the  expenses  of  the  litigation,  includ- 
ing attorneys'  fees;  that  said  decree  further  secured 
the  trust  fmid  wherever  situated  to  the  plaintiffs 
named  in  said  suit  and  those  similarly  situated,  said 
decree  providing  and  ordering  that  deeds  and  other 
conveyances  to  the  property  of  the  corporation  wher- 
ever situated  should  be  executed  by  the  corporation 
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[161]  to  the  receiver  as  trustee  for  the  benefit  of  all 
these  parties,  said  decree  having  been  obtained  after 
personal  service  and  appearance  by  the  corporation ; 
that  this  provision  was  made  for  the  reason  that  a 
receiver  appointed  by  a  United  States  court  is  not 
vested  with  title,  but  such  court  has  power  to  compel 
the  defendant  to  execute  deeds  and  conveyances  to 
its  property  wherever  situated  when  the  same  is  trust 
property;  that  such  decree  is  binding  upon  all  situ- 
ated similarly  to  the  named  plaintiffs,  regardless  of 
any  active  participation  in  the  suit. 

XXXIII. 

Assume  that  the  burden  of  the  conduct  of  this 
litigation  as  described  herein  and  the  other  proceed- 
ings in  connection  with  the  recovery  and  preservation 
of  the  trust  funds  fell  upon  said  Thomas  W.  Nealon, 
as  well  as  the  investigations  and  research  work  nec- 
essary to  the  successful  conduct  of  such  litigation; 
that  the  labor  was  arduous  and  difficult,  the  results 
of  the  litigation  by  no  means  certain  and  the  hazard 
great; 

That  he  had  great  difficulty  in  pi'ocuriiig  the  evi- 
dence to  establish  the  facts  for  the  reason  that  the 
books  and  records  were  in  the  exclusive  possession  of 
the  officers,  directors  and  employees  of  the  defendant 
corporation,  who,  as  well  as  their  attorneys,  refused 
access  thereto  to  your  petitioner  and  his  associate  so- 
licitor, and  were  hostile  to  the  plaintiff,  and  that  it 
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thus  became  necessary  for  him  to  obtain  his  infor- 
mation from  indirect  sources. 

That  this  necessitated  an  examination  of  the  rec- 
ords of  the  Arizona  Corporation  Commission  and 
the  Arizona  Banking  Department,  so  far  as  they  per- 
tained to  the  affairs  of  this  corporation;  investiga- 
tion into  the  records  of  the  state  courts  in  foreclo- 
sure proceedings  and  other  litigation  in  which  the 
defendant  corporation  was  involved ;  interviews  with 
other  [162]  attorneys  who  had  claims  against  the 
defendant  and  allied  corporations ;  procuring  adver- 
tising matter  and  printed  statements  of  the  corpora- 
tion as  far  as  they  could  be  obtained  by  diligent 
search; 

That  he  attended  upon  trials  in  the  state  courts 
where  proceedings  were  pending  against  the  corpo- 
ration which  held  the  corporate  control  of  the  de- 
fendant, so  that  he  might  obtain  the  evidence  neces- 
sary to  establish  the  allegations  of  the  complaint  of 
the  plaintiffs ;  that  he  also  had  interviews  with  repre- 
sentatives of  the  federal  government  who  had  come 
to  his  office  in  search  of  evidence  against  said  M.  E. 
Waddoups,  and  who  in  turn  furnished  him  with  valu- 
able information. 

That  it  was  necessary  to  employ  clerical  help  in 
order  to  obtain  copies  of  the  reports  of  said  Associa- 
tion tiled  in  the  office  of  the  Bank  Commissioner  of 
Utah  annually  from  the  year  1921  up  to  and  includ- 
ing the  year  1932,  and  it  was  necessary  to  employ  cer- 
tified public  accountants  to  work  with  him  and  his 
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co-solicitor  in  order  to  break  down  and  analyze  these 
reports  for  the  purpose  of  obtaining  the  evidence 
therefrom  to  establish  the  insolvency  of  the  corpora- 
tion material  to  the  controversy  and  to  establish  the 
fraud  and  mismanagement  of  its  directors,  as  well  as 
the  negligence  of  the  Bank  Commissioner  in  permit- 
ting the  corporation  to  do  business  when  by  the  re- 
ports on  file  in  his  office  and  an  examination  of  the 
affairs  of  the  corporation,  he  knew,  or  could  have 
known  by  the  use  of  ordinary  diligence,  the  insol- 
vency of  said  corporation;  that  he  sent  for  and  ob- 
tained the  records  of  the  suit  filed  by  Daniel  Alex- 
ander against  M.  E.  Waddoups  hereinbefore  men- 
tioned, in  which  was  disclosed  the  secret  contracts 
under  which  the  unlawful  commissions  to  the  amount 
of  several  hundred  thousand  dollars  had  been  unlaw- 
fully paid  to  Waddoups ;  that  the  proof  of  the  insol- 
vency of  the  defendant  corporation  and  the  miscon- 
duct of  its  officer  had  to  [163]  to  be  wrung  from  these 
published  reports  and  was  a  time  consuming  and  lab- 
orous  process. 

That  in  order  to  prove  the  facts  as  set  up  in  the 
comj^laint  it  was  necessary  not  only  to  have  the  rec- 
ords mentioned  from  the  office  of  the  Bank  Commis- 
sioner of  Utah,  together  with  supporting  affidavits, 
but  also  outside  affidavits  showing  the  excessive  cost 
of  operation,  and  procured  affidavits  showing  ad- 
missions of  M.  E.  Waddoups  that  he  received  a  com- 
mission of  3%  on  all  such  items  and  affidavits  show- 
ing payments  to  other  parties  for  commissions. 
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That  said  Thomas  W.  Nealon  made  an  examination 
of  the  statutes  of  Utah  and  these  disclosed  that  cor- 
porations similar  in  nature  to  the  defendant  corpo- 
ration were  required  to  file  verified  annual  state- 
ments with  the  Banking  Department  of  Utah,  and 
that  it  was  the  duty  of  the  Bank  Commissioner  of 
Uath  to  make  periodical  examination  of  the  affairs 
of  the  corporation. 

XXXIV. 

Assume  that  with  this  information  before  him,  said 
Thomas  W.  Nealon  conceived  the  idea  that  the  de- 
fendant corporation  could  not  file  such  reports  for  a 
period  of  eleven  years  without  revealing  the  true 
condition  of  the  corporation,  and  that  a  breakdown  of 
such  reports  by  competent  accountants  familiar  with 
that  line  of  business  would  necessarily  reveal,  when 
taken  in  connection  with  other  evidence  existing  and 
available,  that  the  corporation  was  and  had  been  in- 
solvent for  years ;  that  its  expenses  had  exceeded  its 
income  for  many  years  and  that  these  statements 
would  probably  reveal  the  misconduct  of  the  officers 
and  directors  of  the  corporation,  as  well  as  the  mis- 
management of  its  affairs  and  waste  of  its  assets; 
that  at  the  instance  of  said  Thomas  W.  Nealon  copies 
of  these  reports  for  eleven  years  were  procured  from 
the  office  of  the  Bank  Commissioner  of  Utah  [164] 
and  affidavits  were  procured  from  persons  who  made 
these  copies  to  the  effect  that  they  were  correct ;  that 
the  reports  themselves  had  been  sworn  to  by  officers 
of  the  corporation  at  the  time  they  were  filed;  that 
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upon  procuring  these,  he  and  his  co-solicitor  consult- 
ed with  Messrs.  Willis  H.  Plunkett  and  James  A. 
Smith,  Certified  Public  Accountants,  familiar  with 
accounting  in  all  its  branches,  including  building  and 
loan  accounting,  and  submitted  these  reports  to  them, 
together  with  the  contracts  held  by  plaintiffs  for  the 
purpose  of  having  such  reports  analyzed  and  broken 
down ;  that  as  a  result  of  such  consultation  and  such 
work  upon  the  part  of  Messrs.  Plunkett  and  Smith 
and  the  analysis  and  breaking  down  of  such  reports 
in  connection  with  other  evidence  assembled  by  the 
solicitors  for  the  plaintiffs,  he  procured  sufficient  evi- 
dence to  establish  a  prima  facie  case  to  obtain  the 
relief  prayed  for  in  the  bill  of  complaint. 

XXXV. 

Assume  that  by  reason  of  the  fact  that  many  novel 
questions  of  law  were  involved,  it  was  necessary  for 
Thomas  W.  Nealon  to  make  an  exhaustive  study  of 
the  applicable  principles  of  law  and  of  the  authori- 
ties which  would  sustain  those  principles  upon  a  hear- 
ing in  court  and  prove  to  the  court  the  rights  of  the 
plaintiffs  to  the  relief  they  sought ;  that  it  was  neces- 
sary to  make  an  exhaustive  study  of  the  statutes  of 
Utah  to  ascertain  whether  there  was  anything  in 
these  statutes,  which  as  a  matter  of  public  policy  of 
that  state  would  render  contracts  of  the  nature  of 
plaintiffs  and  those  similarly  situated,  void  in  so  far 
as  they  attempted  to  create  a  lien,  and  this  investi- 
gation enabled  Thomas  W.  Nealon  to  establish  to  the 
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satisfaction  of  the  various  courts  the  validity  of 
these  liens;  that  much  study  was  necessary  also  to 
an  interpretation  of  the  statute  laws  of  California, 
Oregon,  Idaho  and  Wyoming,  in  which  states  this 
corporation  was  doing  business.  [165] 

XXXVI. 

Assume  that  novel  and  difficult  questions  of  law 
were  involved  in  this  litigation,  questions  that  had 
not  been  definitely  determined  until  the  decision  of 
the  Supreme  Court  in  this  case,  and  to  properly 
present  these  questions  and  overcome  the  conten- 
tions of  the  defendant  corporation  in  opposition 
thereto,  necessitated  an  immense  amount  of  re- 
search work;  that  the  applicable  principles  of  law 
had  not  at  the  time  the  complaint  was  filed  been 
determined  by  the  Supreme  Court  of  the  United 
States  nor  by  any  of  the  federal  courts  of  appeal 
and  were  therefore  uncertain. 

Assume  further  that  the  contention  that  the 
United  States  Court  had  a  right  to  appoint  a  re- 
ceiver of  a  building  and  loan  association  where 
the  statutes  at  the  domicile  of  the  corporation  pro- 
vided for  a  liquidator  by  a  state  official,  when  the 
state  official  had  shown  himself  unfit  to  administer 
the  affairs  of  the  delinquent  corporation,  and  when 
the  statutes  under  which  he  was  appointed  were 
inadequate  to  give  this  protection  to  litigants,  a 
question  raised  for  the  first  time  in  the  annals 
of  law  so  far  as  said  Thomas  W.  Nealon  is  aware. 
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was  upheld  by  the  Circuit  Court  of  Appeals,  and 
for  the  first  time  that  right  was  definitely  settled 
and  the  principle  established  by  the  denial  of  the 
writ  of  certiorari  by  the  Supreme  Court. 

Assume  further  that  the  contention  of  Thomas 
W.  Nealon  that  the  relation  of  debtor  and  creditor 
was  created  b}^  the  particular  contracts  and  that 
a  trust  and  lien  was  created  as  against  the  Build- 
ing and  Ijoan  Association  on  behalf  of  the  holders 
of  the  certificates,  also  raised  for  the  first  time, 
was  established  definitely,  and  in  its  decision  the 
Circuit  Court  of  Appeals  definitely  held  that 
despite  the  label  attached  to  the  certificates,  the  in- 
struments were  not  stock,  but  created  [166]  the 
relation  of  debtor  and  creditor,  and  that  the 
language  of  the  contract  was  sufficient  to  create 
an  equitable  lien  in  favor  of  such  creditor,  this 
also  being  established  for  the  first  time. 

Assume  further  that  although  prior  to  this  time 
it  had  been  established  that  a  building  and  loan 
association  could  borrow  money  and  issue  its  prom- 
ise to  pay  in  the  form  of  investment  certificates,  it 
had  not  been  held  that  a  building  and  loan  associa- 
tion could  pledge  or  mortgage  its  assets  for  the  pur- 
pose of  securing  loans  so  obtained,  until  the  final 
decision  in  this  case. 

Assume  that  another  novel  question  involved  was 
the  force  and  effect  of  a  statute  of  the  state  under 
which  a  cor]:)oration  was  organized  when  that  state 
permitted  a  building  and  loan  association  to  remove 
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its  principal  office  to  another  state  and  carry  on 
business  in  a  foreign  jurisdiction. 

Assume  that  in  the  course  of  his  research  work,, 
Thomas  W.  Nealon  examined  and  analyzed  more 
than  six  hundred  cases  bearing  upon  the  issues 
involved,  as  well  as  the  statutes  of  the  various 
states  and  many  text  books,  this  extensive  research 
being  necessary  by  reason  of  the  numerous  novel 
questions  of  law  involved. 

XXXVII. 

Assume  that  the  major  portion  of  the  time  of 
said  Thomas  W.  Nealon  for  a  period  of  more  than 
three  and  one  half  years  was  devoted  to  labor  foi' 
and  on  behalf  of  the  plaintiffs  named  and  those 
similarly  situated  in  the  study  of  the  principles  of 
law  governing  the  case,  the  analysis  of  the  facts 
involved  and  assembling  of  evidence  to  support 
the  allegations  of  the  complaint,  the  preparation  of 
pleadings  in  the  case  and  obtaining  the  various 
orders  and  decrees  in  this  suit,  and  in  defending 
the  decree  of  the  lower  court  in  the  Circuit  Court 
of  Appeals  and  Supreme  Court  [167]  of  the  United 
States,  and  the  preparation  as  to  the  law  and  facts 
necessary  to  a  successful  conclusion  of  the  case; 
that  the  necessary  work  for  the  preparation  of 
the  various  briefs  in  the  United  States  District 
Court,  the  Circuit  Court  of  Appeals  and  the  Su- 
preme Court  consumed  more  than  2930  hours,  or 
586  court  days, —  this  exclusive  of  the  time  spent 
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in  preparation  of  the  necessary  pleadings  filed  in 
the  District  Court  and  in  miscellaneous  research 
work,  examinations  made  of  the  records  of  the  Cor- 
poration Commission  and  State  Banking  Depart- 
ment, attendance  on  hearings  in  other  courts  where- 
in evidence  against  the  said  corporation  was  de- 
veloped, attendance  at  hearings  before  the  United 
States  District  Court  and  Circuit  Court  of  Ap- 
peals at  San  Francisco,  examination  and  study  of 
pleadings  and  briefs  of  the  opposition,  conferences 
with  attorneys  for  the  corporation  and  the  Bank 
Commissioner  of  Utah,  conferences  with  Home 
Owners  Loan  Corporation  officials,  and  confer- 
ences with  attorneys  for  intervenors,  and  various 
creditors  of  the  defendant  corporation. 

XXXVIII. 

Assume  that  the  office  expenses  of  said  Thomas 
W.  Nealon  for  the  42  months  during  which  he 
worked  upon  said  case  prior  to  the  time  when  the 
receiver  obtained  actual  possession  of  the  assets  of 
said  Inter  mountain  Building  &  Loan  Association 
within  the  state  of  Arizona  was  $13,739.35. 

XXXIX. 

Assume  that  no  compensation  whatever  has  been 
received  by  said  Thomas  W.  Nealon  for  his  profes- 
sional services  rendered  in  said  litigation,  and  that 
no  agreement  or  understanding  exists  for  any  com- 
pensation t(^  be  paid  to  him,  other  than   such  as 
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may  by  allowed  to  him  by  the  Court  for  his  serv- 
ices in  the  premises,  and  that  his  compensation  was 
entirely  dependent  upon  the  successful  outcome  of 
said  litigation  as  described  in  this  [168]  hypotheti- 
cal question. 

LX. 
Assume  that  2,792  of  the  creditors  of  the  Inter- 
mountain  Building  &  Loan  Association,  an  Utah 
corporation,  situated  similarly  to  those  of  the 
plaintiffs  named  in  said  litigation,  elected  to  avail 
themselves  of  the  benefits  of  the  efforts  of  said 
Thomas  W.  Nealon  and  of  the  decree  obtained. 

LXI. 

Assume  that  as  a  result  of  the  professional  serv- 
ices rendered  in  the  ligitation  described  in  this 
hypothetical  question  there  was  recovered  for  the 
benefit  of  the  plaintiffs  named  and  all  others  sim- 
ilarly situated,  a  trust  fund  consisting  of  cash, 
bonds,  mortgages  and  real  property  of  the  value 
of  $2,119,662.82. 

Assume  further  that  the  trust  fund  established 
by  the  decree  of  the  United  States  District  Court 
for  the  District  of  Arizona  consisted  of  assets  with- 
in the  state  of  Arizona  of  a  value  of  $1,349,613.35, 
and  of  assets  outside  of  the  state  of  Arizona  of  a 
value  of  $770,049.47. 

Assume  further  that  the  said  decree  removed 
the  Intermountain  Building  &  Loan  Association 
as   a  delinquent   trustee   of  said   trust   funds   and 
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directed  conveyances  of  all  of  the  assets  so  recov- 
ered to  be  made  the  receiver  appointed  by  the  Court 
as  trustee  for  the  plaintiffs  named  in  said  suit  in 
the  United  States  District  Court  and  all  creditors 
similarly  situated. 

Assume  further  that  all  of  the  assets  of  the 
corporation  in  Arizona  came  into  the  actual  physi- 
cal possession  of  a  receiver  ai:)pointed  by  said 
United  States  District  Court,  who  is  now  admin- 
istering the  receivership  estate  for  the  benefit  of 
said  plaintiffs  named  and  all  others  similarly  sit- 
uated; that  the  portion  of  said  trust  fund  situated 
in  the  states  of  Wyoming,  Idaho  and  Utah  are  be- 
ing administrated  in  ancillary  proceedings  in  [169] 
said  states  in  aid  of  the  primary  receivership  in 
this  state,  and  that  suits  are  now  being  prosecuted 
in  the  states  of  California  and  Oregon  to  enforce 
in  those  states  the  decree  of  this  Court  referred 
to  in  this  hypothetical  question. 

Now,  Mr.  Burges  taking  into  consideration  the 
jjrofessional  standing  and  ability  of  Thomas  W. 
Nealon,  the  importance  of  the  litigation  and  the 
matters  covered  in  this  hypothetical  question  just 
presented,  the  fact  that  any  fee  to  be  received  was 
based  upon  the  contingency  stated  in  the  hypo- 
thetical question,  the  amount  of  labor  performed  by 
Thomas  W.  Nealon  as  set  out  in  this  hypothetical 
question,  the  amount  involved  in  the  litigation, 
the  novel  questions  of  law  to  be  determined  therein, 
the  applicable  principles  of  which  had  not  thereto- 
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fore  been  settled  by  the  courts,  the  hazard  involved 
in  proving  the  facts  of  the  case,  the  nature  of  the 
case  as  a  class  suit,  the  fact  that  2,792  of  the  cred- 
itors of  the  corporation  similarly  situated  to  the 
plaintiffs  named  have  accepted  the  benefit  of  the 
decree  obtained,  and  the  results  obtained,  what,  in 
your  opinion,  would  be  a  reasonable  compensation 
for  the  services  of  Thomas  W.  Nealon  in  said  litiga- 
tion? [170] 

A.  It  is  my  opinion  that  a  reasonable  fee  for  the 
conduct  of  the  litigation  set  forth  in  the  question 
to  which  this  is  an  answer  would  be  ten  per  cent 
of  the  amount  recovered  for  the  use  and  benefit  of 
your  clients. 

Q.  Give  the  reasons  for  your  opinion,  Mr. 
Burges. 

A.  In  forming  the  opinion  I  have  just  expressed 
I  have  taken  into  consideration  w^hat  I  always  take 
into  consideration  in  my  own  practice  or  when 
examined  as  to  any  one  else's  services,  that  is  to 
say,  the  character  and  ability  of  the  lawyer  who 
has  rendered  the  service,  the  amount  involved  in 
its  general  aspect.  I  give  special  attention  and 
consideration  to  the  net  result  to  the  clients.  I  take 
into  consideration  the  character  of  the  work,  the 
complexity  or  simplicity  of  the  questions  invoh^ed, 
the  novelty  or  commonplaceness  of  the  questions 
involved,  the  effect  that  long  continued,  diligent 
application  to  one  matter  of  that  kind  has  on  the 
general  practice  of  the  man  doing  the  work.  I  think 
that  has  to  be  taken  into  consideration  as  it  is  my 
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experience  that  work  of  that  kind  indicated  by 
your  question  has  a  very  decided  effect  on  the  rest 
of  your  work  during  the  period  coA-ered  by  it  and, 
furthermore,  always  taking  into  consideration  the 
hazard  of  uncompensated  services  where  what  you 
get  is  dependent  entirely  upon  the  success  of  your 
efforts  in  serving  your  clients.  They  are  bound  for 
nothing  if  you  do  not  win,  and,  therefore,  ought  to 
pay  proportionately  when  you  do.  I  alw^ays  take 
into  consideration  the  general  line  of  compensation 
that  lawyers  get  and  the  difference  in  the  compen- 
sation in  different  classes  of  litigation.  In  my  ex- 
perience the  ordinary  run  of  law  suits  on  a  promis- 
sory note  provides  for  ten  per  cent  if  collected. 
Oertainly  nothing  less  than  that  occurs  to  me  to  be 
a  reasonable  fee  no  matter  how  large  the  amount 
is,  [171]  if  it  results  in  the  sum  contended  for  be- 
ing collected  either  in  whole  or  in  substantial  part. 
Therefore,  w^hile  many  are  served  in  a  class  suit 
of  this  kind  and  large  amounts  are  recovered  it  is 
only  through  a  large  amount  of  work  competently 
rendered  and  the  cost  to  the  individual  is  even  less 
than  it  would  be  on  a  simple  sort  of  a  promis- 
sory note,  taking  into  consideration  what  he  gets 
out  of  it.  Generally  speaking  that  is  the  way  I 
arrive  at  fees  for  myself  or  anybody  else  and  on 
that  and  believing  that  is  the  right  way  to  do,  I 
think  ten  per  cent  of  the  amount  involved  is  a  mod- 
erate or  reasonable  fee  in  the  case. 
WM.  H.  BURGES, 
WILLIAM  H.  BURGES.  [172] 
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State  of  Texas, 
County  of  El  Paso 

Be  it  known  that  I  took  the  annexed  and  fore- 
going deposition  pursuant  to  the  aimexed  Notice; 
that  I  was  then  and  there  a  duly  appointed,  quali- 
fied and  acting  Notary  Public  in  and  for  the  County 
of  El  Paso,  State  of  Texas;  that  by  virtue  thereof 
I  was  authorized  to  administer  an  oath;  that  said 
William  H.  Burges,  the  witness  before  testifying 
was  duly  sworn  to  testify  to  the  whole  truth  and 
nothing  but  the  truth;  and  that  the  testimony  of 
said  witness  was  reduced  to  writing  by  me,  and  was 
carefully  read  over  to  him  before  he  signed  the 
same;  that  there  Avas  present  at  the  taking  of  said 
deposition,  in  addition  to  the  witness,  Thomas  W. 
Nealon,  Petitioner;  that  said  witness  signed  said 
deposition  and  wrote  his  name  upon  each  piece  of 
paper  thereof  upon  which  any  portion  of  his  tes- 
timony is  written. 

I,  also,  certify  that  I,  Rose  B.  Greenawalt  am 
one  and  the  same  person  as  Mrs.  A.  C.  Greenawalt 
named  in  the  Notice. 
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In  witness  whereof  I  have  hereunto  set  my  hand 
and  the  official  of  my  office  at  El  Paso,  Texas,  this 
14th  day  of  December,  1937. 
[Notarial  Seal]  ROSE  B.  GREENAWALT, 
Notary  Public  in  and  for  El  Paso  County,  Texas. 

My  commission  expires  May  31,  1939.  [173] 

[Endorsed] :  Petr.  Nealon  's  Exhibit  No.  4  Ad- 
mitted and  Filed  Dec.  20,  1937.  Edward  W.  Scruggs, 
Clerk  United  States  District  Court  for  the  District 
of  Arizona.  By  Wm.  H.  Loveless,  Chief  Deputy 
Clerk.  Case  No.  E-268  Phx.,  Gallegos  vs.  Inter- 
mountain.  [178] 


PETITIONER  NEALON'S  EXHIBIT  No.  5 
[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  SAMUEL  L.  PATTEE 

Be  It  Remembered,  That  pursuant  to  the  Notice 
hereto  annexed,  and  at  the  office  of  Darnell,  Pat- 
tee  &  Robertson,  No.  410-413  Valley  National  Bank 
Building,  Tucson,  Arizona,  before  me,  John  W. 
Walker,  a  Notary  Public  in  and  for  the  County 
of  Pima,  State  of  Arizona,  personally  appeared 
Samuel  Tj.  Pattee,  a  witness  produced  on  behalf  of 
Thomas  W.  Nealon,  Petitioner  in  the  above  entitled 
action  now  pending  in  said  Court,  wdio  being  by  me 
first  duly  sworn  was  then  and  there  examined  and 
interrogated  by  said  Thomas  W.  Nealon,  Petitioner; 
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that  no  person  Sittened  the  taking  of  said  deposi- 
tion in  behalf  of  any  other  person  interested  in 
said  cause,  and  that  the  said  deposition  was  in  the 
words  and  figures  following,  to  wit: 

SAMUEL  L.  PATTEE, 

Being  first  duly  sworn  according  to  law,  deposes 
and  says : 

Examination 
By  Mr.  Nealon: 

Q.     State  your  name  please. 

A.     Samuel  L.  Pattee.  [183] 

Q.     And  your  profession? 

A.     Lawyer. 

Q.     How  long  have  you  been  practicing  law? 

A.     I  was  admitted  to  the  bar  first  in  1891,  and 
have  been  practicing  in  Arizona  since  April,  1899. 

Q.     And  your  place  of  residence? 

A.     Tucson,  Arizona. 

Q.     And  you  are  a  former  Judge  of  the  Supe- 
rior Court  of  Arizona,  for  the  County  of  Pima? 

A.     Yes  sir,  six  years;  from  1915  to  1922. 

Q.     And  you  have,  by  request,  sit  in  cases  in  the 
Supreme  Court  many  times,  have  you  not? 

A.     I  have  several  times. 

Q.     You  are  a  member  of  the  bar  of  the  Federal 
Court? 

A.     Yes  sir. 

Q.     Of   the   United    States,   for   the   District   of 
Arizona  ? 

A.     Yes   sir. 
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Q.  And  you  have  practiced  before  the  various 
Federal  Courts  of  the  state? 

A.     Yes  sir. 

Q.     In  both  law  and  equity  cases? 

A.  Yes  sir  in  both  since  Arizona  became  a  state, 
and  before  that  in  the  Federal  Courts  when  the 
District  Courts  had  federal  jurisdiction. 

Q.     During  the  territorial  days  in  Arizona? 

A.     Yes  sir. 

Q.  Are  you  familiar  with  the  rates  of  attor- 
neys' fees  prevailing  throughout  Arizona? 

A.  I  think  so.  I  have  practiced  in  both  ends  of 
the  state;  eight  years  in  Prescott  and  the  rest  of 
the  time  here. 

Q.  Do  you  know  the  petitioner,  Thomas  W. 
Nealon? 

A.     I  do.  [184] 

Q.     How  long  have  you  known  him? 

A.  I  think  I  have  been  acquainted  with  him 
about  twenty  years. 

Q.     Twenty  years  any  way? 

A.     Twenty  years,  yes. 

Q.  Please  state  your  knowledge  of  the  standing 
of  the  petitioner  as  a  member  of  the  bar  here? 

A.  I  regard  him  as  a  lawyer  of  excellent  abil- 
ity— of  a  hiojh  order  of  ability,  and  as  far  as  his 
personal  standing  is  concerned,  on  a  par  with  any- 
body in  the  state. 

Q.  You  have  read  the  opinion  of  the  Circuit 
Court  of  Appeals  in  the  ease  of  Gallegos  and  oth- 


vs.  Harry  W.  Hill  219 

Petitioner  Nealon's  Exhibit  No.  5 — (Continued) 
(Deposition  of  Samuel  L.  Pattee.) 
ers,  versus  Intermountain  Building  and  Loan  As- 
sociation ? 

A.     Yes  sir,  I  have. 

[Clerk's  note:  hypothetical  questions  pro- 
pounded to  witness  Samuel  L,  Pattee  are  omit- 
ted from  this  transcript  pursuant  to  stipula- 
tion filed  April  9,  1943.]  [185] 

A.     Not  less  than  one  himdred  thousand  dollars. 

Q.  Now,  give  your  reasons  for  your  opinion, 
Judge? 

A.  I  have  read  the  hypothetical  question  pre- 
sented to  me;  I  have  read  the  opinion  of  the  Cir- 
cuit Court  of  Appeals  of  the  Ninth  Circuit,  and 
I  think  I  can  surmise  from  the  statement  perhaps 
the  questions  that  were  presented  to  Mr.  Nealon 
and  encountered  by  him  in  the  course  of  the  litiga- 
tion even  beyond  the  scope  of  the  hypothetical 
question  and  the  opinion  of  the  Court.  I  have  been 
surprised  at  the  variety  and  extent  of  involvement 
of  the  questions  presented,  and  I  can  appreciate  the 
immense  amount  of  work  that  must  have  been  done 
by  Mr.  Nealon  to  present  the  various  matters  to  the 
United  States  District  Court  that  resulted  in  the 
various  orders  and  decrees  he  obtained,  and  the 
immense  amount  of  work  that  must  have  been  done 
in  order  to  properl)^  present  the  various  questions 
to  the  Circuit  Court  of  Appeals,  and  I  take  into 
consideration  the  highly  satisfactory  result  re- 
ceived, the  large  amount  involved,  and  the  large 
amount  which  was  retained,   I  might  say,   in  the 
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jurisdiction  for  the  benefit  of  creditors,  otherwise 
no  one  can  tell  what  would  have  become  of  them, 
judging  from  the  past  conduct  of  those  having 
charge,  and  one  can  easily  surmise  there  would 
not  have  been  anything  left.  Considering  Mr.  Nea- 
lon's standing  at  the  bar,  and  the  fact  that  he  is  one 
of  the  most  thorough  and  careful  lawyers  that  I 
know  of  and  the  fact  that  when  he  goes  into  a  sub- 
ject, he  exhausts  it,  as  I  know  from  experience  in 
opposing  him  in  litigation,  all  of  those  matters  and 
the  general  run  of  the  question,  and  the  services 
performed,  and  the  work  that  must  have  been  done 
which  the  hypothetical  question  probably  does  not 
set  forth,  so  I  would  say  that  Mr.  Nealon  was  enti- 
tled, at  a  fair  basis,  to  ten  per  cent  of  the  amount 
recovered,  that  would  have  been  much  more  than 
I  have  given  him  as  the  value  of  the  services,  but 
I  put  it  at  a  [186]  figure  which  I  think  I  would  do 
if  I  was  sitting  in  a  court  and  passing  upon  the 
same. 

SAMUEL  L.  PATTEE. 

State  of  Arizona, 
County  of  Pima — ss. 

I,  John  W.  Walker,  do  hereby  certify  that  T  am 
a  duly  appointed,  qualified  and  acting  Notary  Pub- 
lic of  the  State  of  Arizona,  in  and  for  the  County 
of  Pima;  that  I  am  a  duly  qualified  and  practicing 
shorthand  reporter. 

That  as  such  Notary  Public  T  was  present  at  the 
taking  of  the  deposition  of  Samuel  L.  Pattee,  at 


vs.  Harry  W.  Hill  221 

Petitioner  Nealon's  Exhibit  No.  5 — (Continued) 
(Dejoosition  of  Samuel  L.  Pattee.) 
the  office  of  Darnell,  Pattee  and  Robertson,  Nos. 
410-413  Valley  National  Bank  Building,  in  the  Cit)^ 
of  Tucson,  Pima  County,  Arizona,  on  Thursday, 
the  16th  day  of  December,  1937,  said  deposition  be- 
ing taken  on  behalf  of  the  petitioner,  Thomas  W. 
Nealon,  in  the  cause  of  Guadalupe  R.  Gallegos,  et  al, 
V  Intermountain  Building  and  Loan  Association, 
a  corporation,  being  cause  No.  E-268,  Phoenix, 
in  the  District  Court  of  the  United  States,  for  the 
District  of  Arizona. 

That  said  witness  was  by  me  first  duly  swom  to 
testify  to  the  truth,  the  whole  truth  and  nothing  but 
the  truth  in  the  giving  of  said  deposition.  That  I 
took  down  in  shorthand  the  questions  propounded 
to  the  witness,  and  his  answers  thereto,  and  that  I 
afterwards  reduced  the  same  to  typewriting,  and  the 
same  were  carefully  read  over  to  said  witness  be- 
fore he  signed  the  same. 

In   Witness   Whereof,   I  have  hereunto   set  my 
hand  and  affixed  my  Notarial  Seal  at  Tucson  this 
16th  day  of  December,  1937. 
[Notarial  Seal]     JOHN  W.  WALKER, 

Notary  Public,  Pima  CouTity, 
Arizona.  [187] 

[Endorsed]:  Petr.  Nealon's  Exhibit  No.  5.  Ad- 
mitted and  Filed  Dec.  20,  1937.  Edward  W.  Scrviggs, 
Clerk,  United  States  District  Court  for  the  Dis- 
trict of  Arizona.  By  Wm.  H.  Loveless,  Chief  Dep- 
uty Clerk.  Case  No.  E-268  Phx.  Gallegos  vs.  In- 
termountain. [188] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 
LAW  ON  PETITION  OF  ELIZABETH  G. 
MONAGHAN  FOR  ALLOWANCE  OF  AT- 
TORNEY'S FEES,  EXPENSES,  ET 
CETERA. 

This  matter  came  on  regularly  for  hearing  be- 
fore the  court  on  the  20th  day  of  December,  1937, 
pursuant  to  an  order  to  show  cause  which  was 
made  and  entered  by  this  court  under  date  of  No- 
vember 22,  1937,  Honorable  Dave  W.  Ling,  United 
States  District  Judge  presiding  and  sitting  with- 
out a  jury.  Petitioner,  Elizabeth  G.  Monaghan  ap- 
peared in  person  and  by  her  attorney,  Joseph  H. 
Morgan,  Esquire.  Evidence  was  introduced,  both 
oral  and  documentary,  on  behalf  of  said  petitioner, 
and  the  matter  was  duly  submitted  to  the  court  for 
decision,  and  taken  under  advisement. 

Now,  Therefore,  having  duly  considered  all  the 
evidence  and  pleadings,  and  being  fully  advised 
in  the  premises,  the  court  does  hereby,  pursuant  to 
rule  52  of  the  Federal  Rules  of  Civil  Procedure, 
make  and  adopt  the  following  as  its  special  findings 
of  fact,  and  conclusions  of  law,  in  this  matter.  [192] 

SPECIAL  FINDINGS  OF  FACT 

I. 

That  the  petitioner,  Elizabeth  G.  Monaghan,  was 
during  all  of  the  times  herein  mentioned,  an  at- 
torney at  law  duly  licensed  to  practice  in  all  courts 
in  the   State  of  Arizona,   and  particularly  in  the 
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District  Court  of  the  United  States  for  the  District 
of  Arizona. 

II. 

That  early  in  the  year  1932  she  was  employed 
by  a  number  of  creditors  of  Intermountain  Build- 
ing &  Loan  Association,  an  Utah  corporation,  which 
was  duly  authorized  and  licensed  to  engage  in,  and 
which  was  engaging  in  and  transacting  business  in 
the  state  of  Arizona,  to  investigate  into  the  affairs 
of  said  association  as  to  its  solvency  and  adminis- 
tration. 

III. 

That  the  petitioner  made  an  extensive  investiga- 
tion in  the  state  of  Arizona  and  in  the  state  of  Utah 
and  discovered  that  the  business  of  the  defendant 
association  was  being  conducted  in  a  manner  con- 
trary to  law,  extravagantly  and  wastefully,  and  in 
a  manner  which  would  ultimately  result  in  the  waste 
and  dissipation  of  all  of  the  assets  of  the  associa- 
tion, and  with  the  assistance  of  one  James  A.  Smith, 
a  certified  public  accountant  practicing  his  profes- 
sion in  Phoenix,  Arizona,  determined  that  the  asso- 
ciation had  been  insolvent  from  about  the  year  1922, 
if  not  before  that  date. 

IV. 

That  said  petitioner,  Elizabeth  G.  Monaghan,  was 
authorized  in  writing  by  Guadalupe  R.  Gall  egos 
and  Francisca  Gall  egos,  his  wife,  Inga  G.  Gud- 
mundson,  and  Mata  E.  Dexter,  in  their  own  behalf, 
and  in  behalf  of  other  similarly  situated,  to  insti- 
tute a  suit  in  the  District  Court  of  the  United  States 
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[193]  for  the  District  of  Arizona,  to  have  said  asso- 
ciation adjudged  to  be  insolvent  and  to  have  a  re- 
ceiver appointed  to  liquidate  the  assets  of  said 
association,  and  to  do  all  things  necessary  or  essen- 
tial to  that  end,  including  the  power  and  authority 
to  associate  counsel  in  the  conduct  of  said  proceed- 
ings, and  to  file,  defend  and  conduct  suits  in  the 
state  courts  in  aid  thereof. 

V. 

That  pursuant  to  said  authorization  the  petitioner, 
Elizabeth  G.  Monaghan,  on  April  8,  1933,  filed  a 
bill  of  complaint  in  equity,  being  cause  No.  E-268- 
Phoenix,  entitled  as  in  the  caption  hereof,  in  the 
United  States  District  Court  for  the  District  of 
Arizona;  that  subsequently  and  on  or  about  the 
23rd  day  of  June,  1933,  she  filed  an  amended  bill 
if  complaint  in  the  cause  herein  mentioned. 

VI. 

That  subsequent  to  the  filing  of  the  amended 
bill  of  complaint  petitioner  formally  associated  one 
Thomas  W.  Nealon  as  counsel  in  the  suit  mentioned. 

VII. 

That  the  suit  mentioned  was  opposed  by  the  de- 
fendant Intermountain  Building  &  Loan  Associa- 
tion, and  by  one  J.  A.  Malia,  Bank  Commissioner 
of  the  state  of  Utah,  who  had  theretofore  been  per- 
mitted to  intervene  in  the  cause. 
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VIII. 

That  after  a  number  of  hearings  had  over  the 
period  of  about  a  year,  in  which  petitioner  and  her 
co-counsel,  Thomas  W.  Nealon,  were  opposed  by 
several  attorneys  practicing  in  the  state  of  Arizona, 
and  by  two  attorneys  of  the  state  of  Utah,  one  of 
which  was  an  assistant  attorney  general  for  that 
state,  the  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  on  April  20,  [194]  1934,  the  Hon- 
orable F.  C.  Jacobs  presiding,  appointed  a  receiver 
pendente  Lite  for  said  association. 

IX. 

That  an  appeal  was  taken  by  the  defendant  asso- 
ciation and  by  J.  A.  Malia,  Bank  Commissioner  of 
the  state  of  Utah,  intervenor,  from  the  order  ap- 
pointing a  receiver  pendente  lite  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit;  that  said  appeal  was  docketed  as  No.  7516 
in  the  last  mentioned  court. 

X. 

That  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  on  August  5,  1935,  entered 
its  judgment  sustaining  the  order  of  the  United 
States  District  Court  for  the  District  of  Arizona 
appointing  a  receiver  pendente  lite;  that  the  de- 
cision of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  is  reported  in  78  Fed.  (2d) 
at  page  972. 

XI. 

That  the  defendant,  Intermountain  Building  & 
Loan  Association,  an  Utah  corporation,  and  J.  A. 
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Malia,  Bank  Commissioner  of  the  state  of  Utah, 
filed  a  petition  for  a  writ  of  certiorari  in  the  Su- 
preme Court  of  the  United  States;  that  the  peti- 
tioner and  her  co-counsel,  Thomas  W.  Nealon,  re- 
sisted said  petition  and  the  same  was  denied  by 
the  Supreme  Court  of  the  United  States  on  No- 
vember 11,  1935  (296  U.  S.  639),  and  the  mandate 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  in  its  cause  No.  7516,  was  re- 
turned to  the  United  States  District  Court  for  the 
District  of  Arizona,  and  was  by  that  court,  on  De- 
cember 2,  1935,  spread  on  the  records  in  its  cause 
E-268-Phoenix,  entitled  as  in  the  caption  hereof. 

XII 

That  after  due  notice  and  trial  on  the  merits 
the  [195]  United  States  District  Court  for  the  Dis- 
trict of  Arizona,  on  January  6,  1937,  found  that  the 
Intermountain  Building  &  Loan  Association,  an 
Utah  corporation,  was  insolvent  and  that  the  alle- 
gations of  the  amended  complaint  were  true,  and 
entered  its  findings  of  fact  and  conclusions  of  law 
thereon;  that  after  the  defendant  association  was 
adjudged  to  be  insolvent  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona  appointed 
a  permanent  receiver  to  liquidate  the  assets  of  the 
defendant  association. 

XIII. 

That  the  fund,  represented  by  the  assets  of  In- 
termountain Building  &  Loan  Association,  an  Utah 
corporation,  located  in  the  state  of  Arizona,  which 
was  brought  into  court  by  petitioner  as  attorney 
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for  plaintiffs  and  others  similarl}^  situated,  had 
a  total  book  value  as  of  Aj^ril  1,  1937,  of  approxi- 
mately $1,597,841.89,  without  taking  into  considera- 
tion probable  loss  on  realization;  that  the  assets  of 
the  defendant  association  in  other  states,  to-wit, 
California,  Oregon  and  Wyoming,  which  were  not 
in  the  actual  or  constructive  possession  of  the  re- 
ceiver appointed  by  the  District  Court  of  the  United 
States  for  the  District  of  Arizona,  had  a  book  value 
of  approximately  $1,135,229.34,  without  taking  into 
consideration  probable  loss  on  realization ;  that  the 
receiver  appointed  by  this  court  had  no  control 
whatsoever  of  assets  located  in  California,  Oregon 
and  Wyoming;  that  the  courts  of  the  state  of  Utah 
have  appointed  one  James  L.  White  as  liquidator 
in  that  state  and  the  assets  in  that  state  had  a  book 
value  of  approximately  $414,808.16,  without  taking 
into  consideration  probable  loss  on  realization;  that 
the  net  assets  are  eventually  going  to  be  turned 
over  to  this  court's  receiver  for  distribution.  [196] 

XIV. 

That  the  approximate  assets  now  in  the  hands  of 
the  receiver  appointed  by  this  court  have  a  book 
value  of  approximately  $633,131.59,  with  a  probable 
further  loss  on  realization  of  approximately  $156,- 
000.00 ;  that  the  total  realization  in  the  states  of  Ari- 
zona, California,  Oregon,  Utah  and  Wyoming  will 
be  approximately  $1,237,900.10,  after  loss  on  realiza- 
tion. 
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XV. 

That  approximately  2792  creditors  of  the  de- 
fendant association  filed  their  claims  with  the  re- 
ceiver and  thereby  elected  to  accept  the  services  of 
petitioner  Elizabeth  G.  Monaghan,  and  obligated 
themselves  to  pay  her  a  reasonable  fee  for  the  sei'v- 
ices  rendered  to  them  by  her  in  said  suit  to  the  same 
extent  as  if  they  had  signed  a  written  contract  to 
that  effect  before  the  suit  was  brought. 

XVI. 

That  the  only  creditors  who  failed  to  file  claims  to 
participate  in  the  said  fund  were  creditors  in  the 
state  of  California  for  claims  aggregating  approxi- 
mately $70,000.00,  and  creditors  in  the  state  of  Ore- 
gon having  claims  aggregating  approximately  $260,- 
000.00,  for  the  reason  that  the  assets  of  the  associa- 
tion in  the  states  of  California  and  Oregon  were 
being  administered  by  statutory  liquidators  under 
the  laws  of  said  states  pursuant  to  proceedings  filed 
in  said  respective  states  subsequent  to  the  filing  of 
the  suit  in  equity  in  the  United  States  District  Court 
for  the  District  of  Arizona,  above  entitled  and  num- 
bered. 

XVII. 

That  Honorable  Dave  W.  Ling  was  appointed  and 
qualified  as  a  Judge  of  the  United  States  District 
Court  for  the  District  of  Arizona  on  June  10, 
1936.  [197] 

XVIII. 

That  the  expenses  of  $301.65  incurred  by  peti- 
tioner, as  set  forth  in  her  petition,  were  included  in 
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the  expenses  listed  by  Thomas  W.  Nealon,  her  co- 
counsel,  and  allowed  him  by  this  court. 

XIX. 

That  the  allowance  of  $10,000.00  for  expenses 
petitioner  claims  she  and  her  co-counsel,  Thomas  W. 
Nealon,  became  obligated  to  pay  to  James  A.  Smith, 
a  certified  public  accountant,  is  not  a  proper  charge 

against  the  funds  in  the  hands  of  the  receiver. 

XX. 

That  petitioner  between  the  1st  day  of  December, 
1935,  and  the  1st  day  of  April,  1937,  receive  a  salary 
of  $250.00  per  month  for  services  rendered  as  one 
of  the  attorneys  for  the  former  receiver  of  Inter- 
mountain  Building  &  Loan  Association,  or  a  total 
sum  covering  salary  for  the  period  of  time  mentioned 
of  $4,000.00. 

XXI. 

That  subsequent  to  the  time  of  the  hearing  of  peti- 
tioner's petition,  to- wit,  subsequent  to  December  20, 
1937,  the  petitioner,  Elizabeth  G.  Monaghan,  was 
paid  allowances  on  order  of  this  court  as  follows: 
February  21,  1937— $5,000.00 ;  March  6,  1939— 
$2,500.00,  or  a  total  of  $7,500.00  for  her  services 
rendered  in  connection  with  the  preparation,  institu- 
tion and  trial  of  cause  No.  E-268-Phoenix,  entitled 
as  shown  in  the  caption  hereof,  including  services 
rendered  by  her  on  the  appeal  from  the  interlocutory 
decree  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  for  her  services  in  opposing  the  petition 
of  the  defendant  association  and  J.  A.  Malia  for  writ 
of  certiorai  to  review  the  decision  of  the  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit  in  cause  No. 
7516.  [198] 

XXII. 
That  a  reasonable  compensation  to  the  attorneys 
and/or  solicitors,  i.e.  Elizabeth  G.  Monaghan  and 
Thomas  W.  Nealon,  for  their  services  as  specified  in 
their  respective  petitions  on  file  herein  is  $25,000.00 ; 
that  a  reasonable  compensation  to  petitioner  Eliza- 
beth G.  Monaghan  for  all  her  services  rendered  in 
connection  with  the  matters  and  things  set  forth  in 
her  petition  is  $12,500.00,  or  one-half  of  the  total 
allowances,  less  the  amount  heretofore  paid  to  her 
on  account,  to-wit,  $7,500.00. 

CONCLUSIONS  OF  LAW 

(1)  That  petitioner,  Elizabeth  G.  Monaghan,  is 
entitled  to  total  allowance  of  $12,500.00  or  one-half 
of  the  amount  allowed  by  legal  services  rendered  by 
her  and  her  co-counsel,  Thomas  W.  Nealon,  less  the 
amount  of  $7,500.00  already  paid  to  her  on  account. 

(2)  That  petitioner,  Elizabeth  G.  Monaghan,  is 
not  entitled  to  expenses  totalling  $301.65,  claimed  by 
her. 

(3)  That  petitioner,  Elizabeth  G.  Monaghan,  is 
not  entitled  to  an  allowance  for  services  claimed  to 
be  performed  by  James  A.  Smith,  a  certified  public 
accountant,  which  she  claims  she  and  her  co-counsel, 
Thomas  W.  Nealon,  are  obligated  to  pay. 

(4)  That  the  petitioner,  Elizabeth  G.  Monaghan, 
is  entitled  to  have  a  lien  upon  the  assets  of  Inter- 
mountain  Building  &  Loan  Association,  an  Utah  cor- 
poration, now  in  the  hands  of  Harry  W.  Hill,  Re- 
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ceiver,  for  the  sum  of  $5,000.00  imtil  such  sum  is 
paid ;  and  that  each  of  the  creditors  of  said  associa- 
tion who  have  elected  to  accept  the  benefit  of  petition- 
er's efforts  bear  their  proportionate  share  of  such 
allowance. 

That  the  foregoing  Special  Findings  of  Fact  and 
[199]  Conclusions  of  Law  be  entered  nunc  pro  tunc 
as  of  the  7th  day  of  December,  1942. 

Dated  at  Phoenix,  Arizona,  this  5th  day  of  March, 
1943. 

DAVE  W.  LING 

Judge  of  the  District  Court  of 
the  United  States  for  the 
District  of  Arizona.  [200] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

It  is  stipulated  by  and  between  the  petitioner, 
Elizabeth  G.  Monaghan,  through  her  attorney,  Henry 
S.  McCluskey,  Esquire,  and  Harry  W.  Hill,  as  Re- 
ceiver of  Intermountain  Building  &  Loan  Associa- 
tion, an  Utah  corporation,  through  his  attorney  Louis 
B.  Whitney,  Esquire,  that  the  foregoing  Findings 
of  Fact  and  Conclusions  of  Law  may  be  signed  by  the 
Judge  of  the  United  States  District  Court  for  the 
District  of  Arizona,  and  entered  and  filed  nunc  pro 
tunc  as  of  December  7, 1942. 
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Dated  at  Phoenix,  Arizona,  this  5th  day  of  March, 
1943. 

HENRY  S.  McCLUSKEY 

Attorney  for  Petitioner. 
LOUIS  B.  WHITNEY 

Attorney  for  Harry  W.  HiH, 
Receiver  of  Intermountain 
Building  &  Loan  Associa- 
tion, an  Utah  corporation. 

[Endorsed] :  Findings  of  Fact  etc.  and  Stipulation 
Filed  Mar.  5,  1943.  Edward  W.  Scruggs,  Clerk 
United  States  District  Court  for  the  District  of  Ari- 
zona. By  Gwen.  Roby,  Deputy  Clerk.  [201] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  E-268-Phoenix 

GUADALUPE  R.  GALLEGOS,  et  al., 

Plaintiffs, 

vs. 

INTERMOUNTAIN  BUILDING  &  LOAN  ASSO- 
CIATION, a  corporation. 

Defendant. 

FINAL  ORDER  FIXING  ATTORNEYS'  FEES 
AND  EXPENSES,  AND  ORDERING  PAY- 
MENT OF  BALANCE  DUE  ELIZABETH  G. 
MONAGHAN. 

Whereas,  Elizabeth  G.  Monaghan,  formerly  one  of 
the  attorneys  for  Henry  S.  McCluskey  the  former 
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receiver  of  Intermoimtain  Building  &  Loan  Associa- 
tion, an  Utali  corporation,  having  heretofore,  and 
on  the  22nd  day  of  November,  1937,  filed  in  this 
court  and  cause  her  verified  petition  praying  that 
that  court  allow  her  such  sum  as  it  deems  reasonable 
compensation  to  her  for  her  services  rendered  in  con- 
nection with  the  preparation,  institution  and  trial  of 
the  above  entitled  and  numbered  cause,  including 
services  rendered  by  her  on  the  appeal  of  the  inter- 
locutory decree  rendered  herein  to  the  Ninth  Circuit 
Court  of  Appeals,  and  for  her  services  in  opposing 
the  petition  of  the  defendant  corporation  and  J.  A. 
Malia  to  the  Supreme  Court  of  the  United  States  for 
a  writ  of  certiorari  to  review  the  proceedings  in  this 
court  and  the  circuit  court  of  appeals,  and  praying 
that  such  allowance  be  for  all  legal  services  rendered 
by  the  solicitors  for  the  plaintiffs  in  the  above  en- 
titled and  numbered  action ;  and  further  praying  that 
she  be  allowed  the  additional  sum  of  $401.65  for 
expenses  [202]  claimed  to  have  been  necessarily  in- 
curred by  her,  as  set  forth  in  the  petition  above 
referred  to ;  and  further  praying  that  she  be  allowed 
the  additional  smn  of  $10,000.00  for  claimed  expenses 
she  became  obligated  to  pay  to  one  James  A.  Smith, 
C.P.A. ;  and 

Whereas,  it  appears  that  said  petition  of  Elizabeth 
G.  Monaghan  before  referred  to  duly  and  regularly 
came  on  for  hearing  before  this  court  on  the  20th 
day  of  December,  1937,  pursuant  to  an  order  to  show 
cause  which  was  made  and  entered  by  this  court  in 
the  above  entitled  and  numbered  proceeding  under 
date  of  November  22,  1937,  and  after  witnesses  had 
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been  examined  and  sworn  and  evidence  introduced 
in  support  of  said  petition,  the  said  petition  was  sub- 
mitted and  taken  under  advisement ;  and 

Whereas,  it  appears  that  said  petitioner  subse- 
quent to  the  hearing  had  on  said  petition,  to-wit, 
subsequent  to  December  20,  1937,  was  by  orders  of 
this  court  theretofore  duly  made  and  entered,  paid 
allowances  on  account  as  follows :  February  21,  1938 
—$5,000.00;  March  6,  1939— $2,500.00,  or  a  total  of 
$7,500.00;  and 

Whereas,  it  appears  that  heretofore,  to-wit:  and 
between  the  1st  day  of  December,  1935,  and  the  1st 
day  of  April,  1937,  said  petitioner  Elizabeth  G.  Mon- 
aghan  received  a  salary  of  $250.00  per  month  for 
services  rendered  as  one  of  the  attorneys  for  the 
former  receiver  of  Intermountain  Building  &  Loan 
Association,  or  a  total  sum  covering  said  salary  for 
said  period  of  time  of  $4,000.00;  and 

Whereas,  it  appears  to  this  court  that  a  reasonable 
compensation  to  the  attorneys  and/or  solicitors  for 
their  services  rendered  as  specified  in  the  petitions 
on  file  herein  is  $25,000.00;  and  [203] 

Whereas,  it  appears  to  this  court  that  a  reasonable 
compensation  to  said  petitioner  for  all  of  her  services 
rendered  in  connection  with  the  matters  and  things 
set  forth  in  her  petition  would  be  $12,500.00,  or  one- 
half  of  said  total  allowance,  less  the  amounts  here- 
tofore paid  petitioner  on  account,  to-wit:  $7,500.00; 
and 

Whereas,  it  appears  to  this  court  that  the  sum  of 
$4,000.00  covering  her  salary  between  December  1, 
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1935,  and  April  1,  1937,  is  sufficient  compensation  for 
petitioner  as  one  of  the  attorneys  for  the  former 
receiver,  Henry  S.  McCluskey; 

Now,  Therefore,  the  premises  considered,  It  Is 
Ordered,  Adjudged  and  Decreed,  that  the  total  com- 
pensation of  Elizabeth  G.  Monaghan  on  account  of 
services  rendered  by  her  as  an  attorney  in  the  pre- 
paration, institution  and  trial  of  the  foregoing 
entitled  and  numbered  cause,  as  set  forth  in  her 
petition,  is  hereby  fixed  at  $12,500.00,  same  being 
one-half  of  the  total  compensation  fixed  and  allowed 
for  all  services  rendered  by  petitioner  and  her  co- 
attorney  ; 

It  Is  Further  Ordered,  Adjudged  and  Decreed  that 
Harry  W.  Hill,  Receiver  of  Intermountain  Building 
&  Loan  Association,  an  Utah  corporation,  be  and  he 
is  hereby  authorized,  empowered  and  directed  to  pay 
to  til  >  said  Elizabeth  G.  ]\Ionag]]an  tlio  sum  of 
$5,000.00  as  and  for  the  balance  of  said  $12,500  fixed 
by  this  court  as  final  compensation  for  all  services 
heretofore  rendered  and  performed  by  the  said 
Elizabeth  G.  Monaghan  as  set  forth  in  her  said 
petition. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  expenses  and  allowances,  other  than  com- 
pensation for  petitioner,  prayed  for  in  her  petition 
be  and  they  hereby  are  denied  in  toto. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
and  the  Court  does  hereby  Order,  Adjudge  and  De- 
cree that  this  is  a  final  allowance  and  covers  all 
services  heretofore  rendered  by  said  [204]  Elizabeth 
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G.  Monaghan,  as  set  forth  in  her  said  petition  and  as 
attorney  for  the  former  receiver. 

It  Is  Further  Ordered,  Adjudged  and  Decreed, 
and  the  court  does  hereby  Order,  Adjudge  an  Decree 
that  the  petitioner,  Elizabeth  G.  Monaghan,  have  a 
lien  upon  the  assets  of  Intermountain  Buildin;g  & 
Loan  Association,  an  Utah  corporation,  now  in  the 
hands  of  Harry  W.  Hill,  as  receiver  of  such  associa- 
tion, for  the  said  sum  of  $5,000.00  until,  such  sum  is 
paid ;  and  that  each  of  the  creditors  of  said  associa- 
tion who  have  elected  to  accept  the  benefit  of  said 
petitioner's  efforts  bear  their  proportionate  share  of 
such  allowance. 

Done  in  Open  Court  this  7  day  of  December,  1942. 
DAVE  W.  LING 

Judge  of  the  United  States 
District  Court  for  the  District 
of  Arizona. 

[Endorsed]:  Filed  Dec.  7,  1945.  [205] 


[Title  of  District  Court  and  Cause.] 

FINAL  ORDER  FIXING  ATTORNEYS'  FEES 
AND  EXPENSES,  AND  ORDERING  PAY- 
MENT OF  BALANCE  DUE  THOMAS  W. 
NEALON 

Whereas,  Thomas  W.  Nealon,  formerly  one  of  the 
attorneys  for  Henry  S.  McCluskey  the  former  re- 
ceiver of  Intermountain  Building  &  Loan  Associa- 
tion, an  Utah  corporation,  having  heretofore,  and 
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on  the  15th  day  of  October,  1937  filed  in  this  court 
and  cause  his  verified  petition  praying  that  this 
court  allow  him  such  sum  as  it  deems  reasonable 
compensation  to  him  for  his  services  rendered  in 
connection  with  the  preparation,  institution  and 
trial  of  the  above  entitled  and  numbered  cause,  in- 
cluding services  rendered  by  him  on  the  appeal  of 
the  interlocutory  decree  rendered  herein  to  the 
Ninth  Circuit  Court  of  Appeals,  and  for  his  services 
in  opposing  the  petition  of  the  defendant  corpora- 
tion and  J.  A.  Malia  to  the  Supreme  Court  of  the 
United  States  for  a  writ  of  certiorari  to  review  the 
proceedings  in  this  court  and  the  circuit  court  of 
appeals,  and  praying  that  such  allowance  be  on 
the  basis  of  one-half  of  such  sum  as  this  court  may 
find  to  be  a  reasonable  sum  for  all  legal  services 
rendered  by  the  solicitors  for  the  plaintiffs  in  the 
above  entitled  and  numbered  action;  and  further 
praying  that  he  be  allowed  the  additional  sum  of 
$1330.40  for  [206]  out-of-pocket  expenses  neces- 
sarily incurred  by  him,  as  set  forth  in  the  petition 
of  said  Thomas  W.  Nealon  heretofore  filed  in  this 
court  and  above  referred  to;  and  further  praying 
that  in  the  event  this  court  should  deem  it  inadvis- 
able at  that  time  to  pay  to  said  Thomas  W.  Nealon 
the  full  amount  which  he  would  be  entitled  to  for 
his  services  as  solicitor  for  the  plaintiffs  in  the 
above  entitled  proceeding  that  this  court  make  an 
allowance  to  him  for  the  amount  of  out-of-pocket 
expenses  mcurred  by  him  and  and  an  allowance 
upon  accoimt  for  the  services  rendered  by  him ;  and 
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Whereas,  it  appears  that  said  petition  of  Thomas 
W.  Nealon  before  referred  to  duly  and  regularly 
came  on  for  hearing  before  this  court  on  the  20th 
day  of  December,  1937,  pursuant  to  an  order  to  show 
cause  which  was  made  and  entered  by  this  court  in 
the  above  entitled  and  numbered  proceeding  under 
date  of  October  15,  1937,  and  after  witnesses  had 
been  examined  and  sworn  and  evidence  introduced 
in  support  of  said  petition,  the  said  petition  was 
submitted  and  taken  under  advisement;  and 

Whereas,  it  appears  that  said  petitioner  subse- 
quent to  the  hearing  had  on  said  petition,  to-wit, 
subsequent  to  December  20,  1937,  was  by  orders  of 
this  court  theretofore  duly  made  and  entered,  paid 
allowances  on  account  as  follows:  February  21, 
1938— $5,000.00;  March  6,  1939— $2,500.00,  or  a  total 
of  $7,500.00;  and 

Whereas,  it  appears  that  heretofore,  to-wit:  and 
between  the  1st  day  of  December,  1935,  and  the  1st 
day  of  April,  1937,  said  petitioner  Thomas  W. 
Nealon  received  a  salary  of  $300.00  per  month  and 
an  additional  amount  of  $159.00  per  month  as  ex- 
penses for  services  rendered  as  one  of  the  attorneys 
for  the  former  receiver  of  Intermountain  Building 
&  Loan  Association,  or  a  total  sum  covering  salary 
and  expenses  for  said  period  of  time  of  $7,344.00; 
and  [207] 

Whereas,  it  appears  to  this  court  that  a  reason- 
able compensation  to  the  attorneys  and/or  solicitors 
for  their  services  rendered  as  specified  in  the  peti- 
tions on  file  herein  is  $25,000.00;  and 
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Whereas,  it  appears  to  this  court  that  a  reason- 
able compensation  to  said  petitioner  for  all  of  his 
services  rendered  in  connection  with  the  matters 
and  things  set  forth  in  his  petition  would  be 
$12,500.00,  or  one-half  of  said  total  allowance,  less 
the  amounts  heretofore  paid  petitioner  on  account, 
to- wit:  $7,500.00;  and 

Whereas,  it  appears  to  this  court  that  the  sum  of 
$7,344.00  covering  salary  and  expenses  between  De- 
cember 1,  1935,  and  April  1,  1937,  is  sufficient  com- 
pensation for  petitioner  as  one  of  the  attorneys  for 
the  former  receiver,  Henry  S.  McCluskey; 

Now,  Therefore,  the  premises  considered.  It  Is 
Ordered,  Adjudged  and  Decreed,  that  the  total  com- 
pensation of  Thomas  W.  Nealon  on  account  of 
services  rendered  by  him  as  an  attorney  in  the 
preparation,  institution  and  trial  of  the  foregoing 
entitled  and  numbered  cause,  as  set  forth  in  his 
petition,  is  hereby  fixed  at  $12,500.00,  same  being 
one-half  of  the  total  compensation  fixed  and  allowed 
for  all  services  rendered  by  petitioner  and  his  co- 
attorney  ; 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  Harry  W.  Hill,  Receiver  of  Intermomitain 
Building  &  Loan  Association,  a  Utah  corporation, 
be  and  he  is  hereby  authorized,  empowered  and  di- 
rected to  pay  to  the  said  Thomas  W.  Nealon  the 
sum  of  $5,000.00  as  and  for  the  balance  of  said 
$12,500.00  fixed  by  this  court  as  final  compensation 
for  all  services  heretofore  rendered  and  performed 
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by  the  said  Thomas  W.  Nealon  as  set  fiorth  ■■,  m  :his 
said  petition.  .'  ,  r; 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  said  Harry  W.  Hill,  receiver  of  Intermountain 
Building  &  Loan  [208]  Association,  an  Utah  cor- 
poration, be  and  he  is  hereby  authorized,  empowered 
and  directed  to  pay  to  the  said  Thomas  W. ,  Nealon 
the  additional  sum  of  $1330.40,  being  expenses  in- 
curred by  said  petitioner,  as  set  forth  in  his  said 
petition. 

It  Is  Further  Ordered,  Adjudged  and  Decreied 
and  the  Court  does  hereby  Order,  Adjudge  and.  De- 
cree that  this  is  a  final  allowance  and  covers  all 
services  heretofore  rendered  by  said  Thomas  W. 
Nealon,  as  set  forth  in  his  said  petition  and  as  attor- 
ney for  the  former  receiver. 

It  Is  Further  Ordered,  Adjudged  and  Decreed, 
and  the  court  does  hereby  Order,  Adjudge  and  De- 
cree that  the  petitioner,  Thomas  W.  Nealon,  have  a 
lien  upon  the  assets  of  Intermountain  Building  & 
Loan  Association,  an  Utah  corporation,  now  in  the 
hands  of  Harry  W.  Hill,  as  receiver  of  such  associa- 
tion, for  the  said  sums  of  $5,000.00  and  $1,330.40 
respectively,  until  such  sums  are  paid;  and  that 
each  of  the  creditors  of  said  association  who  have 
elected  to  accept  the  benefit  of  said  petitioner's 
efforts  bear  their  proportionate  share  of  such  al- 
lowance. 
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Done  In  Open  Court  this  7  day  of  December, 
1942. 

DAVE  W.  LING, 

Judge  of  the  District  Court  of 
the  United  States  for  the 
District  of  Arizona. 

[Endorsed] :     Filed  Dec.  7,  1942.  [209] 


[Title  of  District  Court  and  Cause.] 

REPORT  AND  ACCOUNT  OF  HARRY  W. 
HILL,  AS  RECEIVER  OF  INTERMOUN- 
TAIN  BUILDING  &  LOAN  ASSOCIATION, 
AN  UTAH  CORPORATION,  AND  PETI- 
TION FOR  APPROVAL  THEREOF  AND 
FOR  ORDER  FIXING  DATE  OF  HEAR- 
ING AND  PRESCRIBING  THE  FORM  OF 
NOTICE  TO  BE  GIVEN 

Comes  Now  Harry  W.  Hill,  as  Receiver  of  In- 
termountain  Building  &  Loan  Association,  an  Utah 
corporation,  and  makes  and  files  this  report  of  the 
administration  and  receivership  of  Intermountain 
Building  &  Loan  Association,  an  Utah  corporation, 
for  the  period  commencing  January  1,  1940,  to  and 
including  December  31,  3942,  and  in  this  behalf 
represents  and  shows: 

I. 

That  Harry  W.  Hill,  Receiver  of  said  association, 
heretofore  and  on  the  20th  day  of  March,  1940,  filed 
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in  this  court  and  cause  a  report  of  his  administra- 
tion of  the  affairs  of  said  association,  which  report 
embraced  the  period  of  receivership  and  his  ad- 
ministration from  April  1,  1937,  to  and  inchiding 
December  31,  1939.  This  report  covers  the  period 
from  January  1,  1940,  to  and  including  December 
31,  1942.  [210] 

II. 
That  the  following,  designated  as  ''Schedule  A — 
Trial  Balance"  shows  the  balances  of  the  various 
accounts  as  of  the  close  of  business  December  31, 
1942,  which  trial  balance,  with  the  exceptions  of 
Idaho  and  Arizona,  is  not  current.  The  Idaho 
receivership  assets  have  been  distributed  to  this 
Receiver  and  are  included  in  the  following  "Sched- 
ule A — Trial  Balance" 

SCHEDULE  ''A"— TRIAL  BALANCE  AS  OF 
DECEMBER  31,  1942 

DEBITS 

Cash    on    Hand    and    in    Banks — 

Arizona  $    357,789.06 

Other  States  59,391.08 

Real  Estate  Loans — Arizona  50,23 

Other  States  505,102.75 

Real  Estate  Contracts — Arizona 23,814.90 

Other  States  61,619.90 

Real  Estate  Owned— Arizona  228,086.72 

Other  States 578,920.48 

Promissory  Notes  &  Second  Mort- 
gages— Arizona  2,501.43 

Certificate  Loans — Arizona  130,388.06 

Other  States  194,306.32 

Stocks,  Bonds  &  Securities — Other 

States    161,575.00 

Home  Building  &  Loan  Company- 
Stock  51,000.00 
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Debits — (Continued) 

Deficiency  Judgments  48,792.39 

Claims  and  Judgments  272.74 

Figures  in  italics  typed  in  red. 

Accounts  Receivable — Arizona  9,510.39 

Other  States  10,860.92 

Furniture  and  Fixtures — Arizona..  11,378.86 

Other  States  4,061.95 

Tax  Suspense — Oregon  2,769.97 

Real  Estate  Operating  Expenses — 

Arizona    151,275.20 

Real   Estate   Operating   Expense 

from  1-1-40  to  12-31-42: 

Sewer  &  Water  $  1,920.94 

Repairs  4,386.16 

Taxes   &   Assessments 19,019.58 

Insurance  &  Title  Expense 4,941.47 

Rental  &  Miscl.  Expense 3,724.59 

Golf  Course  Expense  .85 

Liability  Insurance   &  Agents 

Bonds    752.19 

$  34,745.78 
Real   Estate   Sales  —  Close   Outs — 

Arizona    8,503.23 

Other  States  1.10 

Real   Estate   Operating  Expense — 

Idaho  - 2,288.38 

Real   Estate   Operating  Expense — 

California  411.74 

Figures  in  italics  typed  in  red. 
Receiver's    Liquidating    Expense — 
Arizona    233,740.45 


Receiver's  Liquidating  Expense 

from  1-1-40  to  12-31-42: 

Receiver's  Salary  $  15,100.00 

Legal  Advisors  30,455.40 

Employees  Salaries  19,884.45 

Printing  Supplies  &  Stat 411.71 

Rent    2,754.00 


[211] 
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Debits —  (Continued) 

Telephone,  TeJ^raph,  Postage  850.97 

Travel   Expense   1,183.60 

Office  Equip.  &  Maintenance.—  64.47 

Court  Costs  &  Fees 51.32 

Bonds    601.07 

Insurance  333.65 

Miscellaneous  Items  239.93 

Appraisal  Fees 497.00 

Social  Sec.  &  Unemp.  Tax 689.83 

$  73,117.40 

Expense— California    $       3,316.62 

Expense — Idaho   6,572.35 

Expense— Utah  138.97 

Expense— Oregon  2,222.88 

Loss  on  Realization — Arizona 165,614.36 

Loss  on  Realization — Other  States..  62,391.60 

Real  Estate  Abandoned— Idaho 14,888.40 

Receiver's  Set-Offs  in  Liquidation..  17,429.81 
Attorneys  Fees   (Services  Prior  to 

Receivership)     8,201.21 

Master's  Expense   (Claims  hearing 

&  report)  1,408.47 


$3,119,226.76 

CREDITS 

Defeciancy  Judgments — Uncollected  $     50,747.70 

Receiver's  Income  217,121.04 

Receiver's  Income  from 
1-1-40  to  12-31-42: 

Rents    $  46,239.50 

Golf  Course  96.00 

Real  Estate  Loans — Interest....  609.26 
Real   Estate  Contracts  —  In- 
terest            7,133.78 

Notes  &  2nd  Mort.— Interest..  163.62 

Accts.  Rec.  &  Judg. — Interest         116.42 

$  54,358.58 
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Credits —  ( Continued ) 

Dividend  Account — Wyoming 

(Transfer)   60.07 

Interest— Other  States 2,958.59 

Real  Estate  Operating — Other 

States    2,149.22 

Receiver's  Income — Gain  on  Reali- 
zation      20,211.62 

General  Suspense  12.95 

Figures  in  italics  typed  in  red. 
Trust  Accounts  —  Payments  after 

Receivership    55.00 

Accrued  Int.  Uncollected  (12-31-33) 

Other  States  39,772.71 

Reserve  for  Maturities  150,029.91 

Permanent  Reserve  Fund  Stock  ....  87,671.42 

[212] 

General  Surplus  75,813.12 

Stock  Suspence  —  Certificates  31,565.22 

Investment  Certificates  2,045,036.44 

Coupon  Stock  79,342.01 

FuUy  Paid  Certificates  268,894.35 

Extra  Payments  on  Certificates 13,311.65 

Pass  Books  Saving  Certificates 34,499.64 


$3,119,226.76 


III. 

On  December  31,  1939  the  Real  Estate  Loans  in 
Arizona  showed  a  balance  of  $5,984.88.  The  status 
of  these  loans  as  of  December  31^  1942,  is  set  forth 
in  the  following  Schedule  "B"— "Real  Estate 
Loans",  showing  a  balance  of  $50.23.  This  amount 
represents  balance  on  Loan  No.  357  on  Lot  1,  Block 
1,  Wilson  Addition  to  Winslow,  and  is  not  col- 
lectible as  the  property  was  abandoned  by  mort- 
gagee on  account  of  accumulated  back  taxes : 
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SCHEDULE  ''B"— REAL  ESTATE  LOANS 

Balance  Due  Collected  Balance  Due 

12-31-39  12-31-42 

6     Active  Loans  $5,934.65        $ 

1     Inactive  Loan 50.23  $     50.23 

6     Loans  Paid  in  Full 5,934.65 


$5,984.88        $5,934.65        $     50.23 


IV. 

On  December  31,  1939,  Real  Estate  Contracts 
showed  a  balance  of  $53,099.62,  covering  forty- 
seven  individual  contracts.  Forty-five  have  been 
paid  in  full  to  December  31,  1942.  Since  Decem- 
ber, 31,  1939  twenty-six  pieces  of  real  estate  have 
been  sold  for  an  original  amount  of  $42,025.00.  All 
contracts,  excepting  Contract  #160  Idaho  with 
an  unpaid  amount  of  $592.25,  are  up  to  date  with 
payments  being  made  regularly  in  accordance  with 
the  terms  of  the  contracts.  The  status  of  the  con- 
tracts as  of  December  31,  1942  is  set  forth  in  the 
following  Schedule  "C"—  [213] 

SCHEDULE  ''C— REAL  ESTATE  CONTRACTS 

47  Contracts— Principal  unpaid  balance  12-31-39....$  53,099.62 
26  Sold  under  contract  from  12-31-39  to  12-31-42....    42,025.00 


$  95,124.62 
48  Paid  in  full  (prin.  collected  12-31-39  to  12-31-42)     71,309.72 


25  With  balance  unpaid  as  of  12-31-42 $  23,814.90 


V. 

On  December  31,  1939,  Real  Estate  Owned  showed 
a  balance  of  $363,312.68  covering  forty-nine  pieces 
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of  property.  From  December  31,  1939  to  Decem- 
ber 31,  1942  five  pieces  of  property  were  sold  for 
cash  in  the  amount  of  $44,300.00  and  twenty-six 
pieces  were  sold  under  contract  for  $42,025.00.  The 
Eeal  Estate  Owned,  Schedule  "D",  for  the  period 
covered  by  this  report  is  given  below: 

SCHEDULE  "D"— REAL  ESTATE  OWNED 

Book  Value 

49  pieces  owned  as  of  12-31-39 $363,312.68 

26  pieces  sold  under  contract  for  $42,025.00 
5  pieces  sold  for  cash 44,300.00 

31 

Loss  on  Book  Value 48,900.96 

31  135,225.96 

18  on  hand  12-31-42 $228,086.72 

VI. 

A  tabulation  of  the  totals  of  the  sale  prices,  ap- 
praised values,  book  values  and  losses  from  book 
values  is  given  below  in  Schedule  '*E": 

SCHEDULE  "E" 

Appraised  Book 

Sale  Price  Value  Balance  Book  L>os6 

26  Contract 

Sales  $42,025.00     $  44,621.00    $  72,517.17     $  30,178.62 

5  Cash  Sales  44,300.00        58,670.40        62,708.79        18,722.34 

$  86,325.00     $103,291.40    $135,225.96     $  48,900.96 


[214] 
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VII. 

Promissory  Notes  and  Second  Mortgages  having 
a  balance  of  $3,346.72  as  of  December  31,  1939, 
have  been  reduced  to  a  balance  of  $2,501.43  as  of 
December  31,  1942,  as  shown  in  Schedule  ''F"  be- 
low. The  major  portion  of  the  present  balance 
is  not  collectable  owing  to  foreclosure  by  the 
H.O.L.C.  of  the  properties  covered  by  the  notes 
and  second  mortgages  and  the  re-sale  by  them  at 
prices  which  left  no  equity  in  the  paper  held  by 
this  Association. 

SCHEDULE  "F" 

Amount  Due  Collected  Amount  Due 

12-31-39  12-31-42 

12     Uncollected  or 

Collected  m  part  $2,844.98  $    343.55        $2,501.43 

4    CoUected  in  full 486.78  486.78 

1     Adjusted   14.96  14.96 


$3,346.72        $    845.29        $2,501.43 


VIII. 

Some  payments  have  been  made  on  the  Defi- 
ciency Judgments,  but  the  major  portion  are  not 
collectable.  Balances  and  collections  for  the  period 
covered  by  this  report  are  tabulated  in  Schedule 
"G"  below: 

SCHEDULE  "G"— DEFICIENCY  JUDGMENTS 

Balance  of  of  December  31,  1939 $  50,496.71 

Amount  Collected  1,704.32 


Balance  as  of  December  31,  1942 $  48,792.39 
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IX. 

Accounts  Eeceivable  at  December  31,  1939, 
amounted  to  $9,523.00  for  Arizona.  Of  this  amount 
$1,831.80  was  an  account  charged  to  M.  E.  Wad- 
doups.  An  attempt  to  enforce  collection  was  [215] 
made  through  Cause  No.  44001.  The  Court  or- 
dered that  the  "plaintiff  take  nothing".  The  re- 
mainder of  the  account,  $7^691.20  as  of  December 
31,  1939,  was  the  principal  amount  due  from  J.  A. 
Swanson  on  the  sale  of  the  Canadian  assets.  Since 
that  time  $97.67  has  been  collected  as  interest  and 
$12.61  collected  as  principal,  leaving  a  balance  due 
on  June  30,  1942,  of  $7,678.59. 

X. 

Furniture  and  Fixtures  as  of  December  31,  1939, 
were  carried  at  $11,421.86.  Nine  old  chairs  and 
three  small  tables  were  sold  for  $23.00,  and  one 
typewriter  requisitioned  by  the  U.  S.  Government 
for  a  price  of  $20.00,  leaving  the  balance  of  the 
account  as  of  December  31,  1942,  $11,378.86. 

XI. 

California :  The  Building  &  Loan  Commissioner 
of  the  state  of  California  in  his  "Intermediate 
Financial  Statement  as  of  December  31,  1941,  and 
Petition  for  Approval  and  Instructions"  to  the 
Superior  Court  of  the  state  of  California,  included 
the  following  Balance  Sheet  as  of  December  31st, 
1941 : 
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Guaranty  Fund      Regular  Fund  Total 

Assets : 

Cash    in   Banks $  32,420.82  $  20,632.96     $  53,053.78 

S.   F.   Harbor  Bonds....     90,000.00  .—        90,000.00 

Loans  ._  2,355.91          2,355.91 

Real   Estate   ._  2,799.70          2,799.70 

Certificate  Loans  15,282.01  325,184.92       340,466.93 

Advance  to  Liquidating 

Office    ._  105.34             105.34 

$137,702.83  $351,078.83     $488,781.66 

[216] 

Liabilities : 

Advance  from  borrow- 
ers   $             ._  $  14.77  $            14  77 

Approved    Claims    151,393.68  3,987,383.30    3,138,776.98 

Interest  on  Accrued 

Claims    73,893.41  1,445,237.91    1,519,131.32 

Deficit    87,584.26  4,081,557.15    4,169,141.41 

$137,702.83  $351,078.83  $488,781.66 


XII. 

Idaho:  From  January  1,  1940,  to  December  31, 
1942,  operating  costs  and  collections  for  the  state 
of  Idaho  were  as  follows: 

ASSETS— STATE  OF  IDAHO— DEC.  31,  1942 

Contracts  $       857.88 

Real  Estate  Owned  2,148.70 

Certificate  Loans  43,449.19 

$  46,455.77 
Expenses,   Insurance,   Titles   &  Mis- 
cellaneous      $       366.87 

Rents  Collected  420.13 

Operating  Gain  $         53.26 
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XIII. 

Utah:  James  L.  White,  Receiver  in  Utah,  has 
reported  to  me  that  the  following  is  a  statement 
of  the  assets  and  liabilities  in  the  state  of  Utah  as 
of  December  31,  1941: 

Assets: 

Cash  in  Banks  $201,390.55 

Real   Estate  Loans 36,622.82 

Real  Estate  Contracts  42,844.04 

Real   Estate  Owned  8,060.48 

Other   Assets   234.92 

Total  Assets  $289,152.81 

Liabilities : 

Intermountain    Bldg.     &     Loan 

Ass.,  Harry  W.  Hill,  Receiver  412,709.39 

First  National  Bank  (amount  in 

said  bank  &  Not  Included  in 

Item  Immediately  Above  2,098.77 

$414,808.16 

[217] 

Deduct  Liquidation  Losses  as  follows : 

For  year  1936  $  64,593.03 

For  year  1937  32,889.21 

For  year  1938  15,072.20 

For  year  1939  6,864.20 

For  year  1940  2,233.79 

For  year  1941  4,002.92  125,655.35 

Total    Liabilities $289,152.81 


XIV. 

Oregon:  Report  of  the  Building  &  Loan  Com- 
missioner for  the  state  of  Oregon  shows  the  follow- 
ing assets  and  liabilities  of  the  association,  as  of 
September  30,,  1942,  for  the  state  of  Oregon: 
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Assets : 

Cash  

State   Treasurer  Bonds 

Home  Owners  Loan  Corporation 

Bonds    

Accounts  Receivable  .. 

Hill 

mi,348.51 
220,558.60 

259 

$  74,584.92 
107,637.44 

56,175.00 

6,515.89 

299.72 

3,679.94 

56,278.23 

40,329.13 

17,837.97 

371.20 

258.36 

Notes  and  Claims  Receivable 

Real  Estate  Contracts 

Real  Estate  Owned  

Certificate  Loans  

Deferred   Debits   

Furniture  and  Equipment 

Total  Assets 

$363,967.80 

Liabilities : 

Deferred  Credits  

$       200.00 

2,845.31 

435.55 

2.45 

215,433.48 

120,789.91 

Taxes  Payable  

Accounts  Payable  

Stock  Payments  Held  in  Trust 

Members'  Investments  

Intermountain  Head  Office \ 

Less  Deficit  

Liquidation    Surplus    

24,261.10 

Total  Liabilities  

$363,967.80 

XV. 

Wyoming:  John  T.  Boyd,  Receiver  in  Wyo- 
ming, in  compliance  with  an  order  of  the  District 
Court  of  the  United  States  [218]  for  the  District  of 
Wyoming,  made  a  distribution  of  the  assets  in  the 
state  of  Wyoming  to  the  resident  certificate  holders 
of  that  state  who  had  filed  claims  with  hhn.  The 
dividend  was  for  16% 7o  on  adjusted  values,  which 
did  not  include  the  addition  of  interest  to  the  date 
of  receivership  as  figured  by  this  office  and  ap- 
proved by  this  Court.     The  total  amount  paid  was 
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$63,901.03,   and   a   balance   left,   after   expenses   of 
$60.07,  was  transferred  to  the  Arizona  Receiver. 

A  synopsis  of  the  Wyoming  dividend  payments 
as  they  apply  to  my  records  of  Wyoming  Certificate 
Holders  follows: 

Unfiled  in 

Arizona    $68,520.83  (Wyoming  paid  $  2,660.05  on  $  17,721.62 

(Wyoming  paid  .—  on       50,779.21 

Filed  in 

Arizona  $510,717.41  (Wyowing  paid  $61,240.98  on  $406,083.50 

(Wyoming  paid  . —  on     104,633.91 


$579,238.24  $  63,901.03        $579,238.24 


XVI. 

On  the  23rd  day  of  July,  1940,  I  filed  with  this 
Court  my  report  of  claims  of  Creditors,  Investors, 
Shareholders  and  others,  aggregating  approxi- 
mately 3,012  claimants,  and  with  said  report  filed 
a  petition  praying  for  order  for  the  allowance 
or  disallowance  of  each  of  the  several  claims  filed. 
It  was  ordered  that  my  petition  be  referred  to  Neil 
C.  Clark,  Special  Master  in  Chancery.  The  Spe- 
cial Master  reviewed  all  matters  for  the  determina- 
tion of  which  my  petition  prayed,  and  on  filing  his 
report  with  this  Court  was  sustained  in  his  find- 
ings in  all  matters  excepting  as  to  off-sets  of  loans 
against  certificates  pledged  as  security.  I  was  or- 
dered to  disregard  the  Master's  suggestion  in  this 
respect  and  make  distribution  in  accordance  with 
the  Utah  [219]  statute  which  disallows  off-sets  of 
the  character  under  discussion. 

In  accordance  with  the  recommendations  of  the 
Special   Master   and   the  approval   of  this   Court, 
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interest  has  been  figured  and  added  to  the  date 
of  receivership  on  certificates  which  had  matured 
prior  to  March  22,  1934,  the  date  of  receivership. 
Total  liabilities  to  certificate  holders  as  of  the 
final  date  covered  by  my  previous  report  are  listed 
below  in  Classes  of  Stock,  and  since  this  Court's 
approval  of  the  Master's  report  eliminates  prefer- 
ence of  one  class  of  stock  over  any  other  class, 
the  present  liability  to  the  certificate  holders,  with 
interest  added  to  date  of  receivership,  immediately 
follows,,  with  all  classes  of  stock  listed  as  to  states 
in   which   application   therefor   was   made: 

TOTAL  LIABILITIES  TO  CERTIFICATE  HOLDERS 
AS  OF  DECEMBER  31,  1939. 

Stock  Suspense  Certificates  $     31,565.22 

Investment  Certificates  2,045,036.44 

Coupon  Stock  79,342.01 

Fully  Paid  Certificates  268,894.35 

Extra  Payments  on  Certificates 13,311.65 

Pass  Book  Savings  Certificates 34,499.64 

p:.:-  

$2,472,649.31 


TOTAL  LIABILITIES  TO  CERTIFICATE  HOLDERS 
AS  OF  DECEMBER  31,  1942 

Preferred  Claims  Certificates 

States                                            Trust  Payments  Adjusted  Value 

Arizona  $     27.50  $1,038,944.09 

California  —  70,119.78 

Idaho  —  427,041.44 

Oregon    —  260,629.29 

Utah  —  711,675.98 

Wyoming    27.50  579,238.24 

Miscl.  States —  54,840.31 


$     55.00  $3,142,489.13 


[220] 
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Certificate    Loans    against   foregoing  certificates 
are  as  follows: 

states                                        Principal            Interest  to  3-22-34  Total 

Arizona    $116,741.66        $  21,193.91  $137,935.57 

California   660.00                   95.69  755.69 

Idaho   37,041.28              6,407.91  43,449.19 

Oregon  14,711.96              2,607.65  17,319.61 

Utah  65,424.03            12,622.35  78,046.38 

Wyoming    49,863.66            11,842.83  61,706.49 

Miscl.  States  2,540.75                 839.36  3,380.11 


$286,983.34        $  55,609.70        $342,593.04 


Total  expense  of  the  Special  Master  was  $1,408.47. 
$1,375.00  of  this  was  a  fee  to  the  Master  for  his 
services,  and  $33.47  was  spent  for  stamps,  printing 
and  stationery. 

XVII. 

The  litigation  in  Oregon  over  assets  in  that  state 
which  had  been  taken  over  by  the  Corporation 
Commissioner  mentioned  in  paragraph  XVI  of  my 
report  filed  in  this  court  on  March  20,  1940,  was 
determined  by  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  favor  of  the  Corporation  Com- 
missioner and  in  favor  of  the  Oregon  certificate 
holders.  After  the  adverse  decision  of  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  your  Re- 
ceiver petitioned  the  Supreme  Court  of  the  United 
States  for  a  writ  of  certiorari,  which  petition  was 
denied. 

XVIII. 

The  litigation  in  California  over  assets  in  that 
state  which  had  been  taken  over  by  the  Building 
and  Loan   Commissioner  mentioned  in  paragraph 
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XVII  of  my  report  filed  in  this  court  on  March 
20,  1940,  was  determined  by  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  in  favor  of  the 
Building  and  Loan  Commissioner  and  in  favor  of 
the  California  certificate  holders.  After  [221]  the 
adverse  decision  of  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  your  Receiver  petitioned  the 
Supreme  Court  of  the  United  States  for  a  writ  of 
certiorari,   which   petition   was   denied. 

XIX. 

On  April  18th,  1941,  your  Receiver,  with  C.  M. 
Berge,  Auditor  for  Arizona  Receiver;  Lawrence  L. 
Howe,  Attorney  for  Arizona  Receiver,  met  with 
James  L.  White,  Receiver  in  Utah;  Willard  H. 
Wirtz,  Executive  Secretary  and  Chief  Counsel  for 
Oregon  Commissioner;  W.  J.  P.  Farrell,  Oregon 
Savings  &  Loan  Supervisor;  Rollin  L.  McNitt, 
Special  Deputy,  Building  &  Loan  Commissioner 
for  California;  Alan  G.  Cam.pbell,  Attorney  for 
California  Building  &  Loan  Commissioner,  and 
R.  L.  McNitt,  Jr.,  Manager  Claims  Department 
of  California  Commissioner.  This  meeting  was  held 
in  Los  Angeles  for  the  purpose  of  coordinating  ef- 
forts tovv^ards  liquidation  by  working  out  problems 
and  conflicts,  and  determine  a  basis  of  procedure 
which  would  avoid  duplication  of  dividend  pay- 
ments on  filings  of  claimants  in  the  several  of- 
fices. 

Following  this  meeting  the  Commissioners  of  the 
states  of  California  and  Oregon  proceeded  with 
a  determination  of  who  could  qualify  as  resident 
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certificate  holders  of  their  respective  states  in  ac- 
cordance with  their  Court's  rulings. 

In  April,  1942,  I  received  from  the  California 
Building  &  Loan  Commissioner  his  full  and  com- 
plete schedule  as  approved  by  the  Superior  Court 
of  the  State  of  California.  A  condensed  outline 
of  this  schedule  shows  the  following  acceptances 
in  whole  and  in  part  as  applicable  for  payment 
from  the  California  Guaranty  Fund.  [222] 
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It  is  the  understanding  of  your  Receiver  that  the 
California  Commissioner  (now  Mr.  Harley  Hise) 
paid  a  50%  dividend  to  the  resident  certificate  hoJd^ 
ers  of  California  from  the  Guaranty  Fund  on- or 
about  July  17th,  1942,  and  that  he  proposes  to  pay  a 
second  50%  in  January,  1943,  or  as  soon  theriedfter 
as  may  be ;  that  after  the  payment  of  this  second 
50%  there  will  remain  a  residue  in  the  General 
Assets  in  the  state  of  California,  iil  a  pirobable 
amount  of  between  $20,000.00  and  |30,000.00,  wKioh 
it  is  proposed  to  remit  to  your  Receiver  for  distri^ 
bution.  '/]•:., 

From  correspondence  with  Mr..  Lloyd  R.  Smithy 
Corporation  [223]  Commissioner  of  the  %tat€  of 
Oregon,  it  does  not  appear  that  there  is  a  definite 
and  distinct  line  of  demarcation  between  ^^GuaTanty 
Fund"  and  the  "General  Assets"  in  that  state:  It 
does  appear,  however,  that  the  Commissioner  is  de- 
termined to  distribute  the  proceeds  of  all  assets  in 
the  state  of  Oregon;  that  after  the  distribution  is 
made  from  the  said  "Guaranty  Fund",  it  is  the  in- 
tention of  the  Commissioner  to  see  that  the  Ofe'gon 
resident  certificate  holders  share  in  the  General 
Assets  to  the  same  extent  as  the  Arizona  creditors, 
or  until  100%  of  the  adjusted  value  of  their  account 
is  repaid. 

XX. 

Your  Receiver  further  represents  that  on  April 
6,  1942,  the  Building  and  Loan  Commissioner  for  the 
state  of  California  filed  a  petition  for  approval  of 
schedule  of  claims,  for  approval  of  his  accounts,  and 
for  instructions,  and  in  said  petition,  among  other 
other  things,  asked  the  Superior  Court  of  Los  An- 
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geles  County,  California,  for  authority  to  pay  inter- 
est at  the  rate  of  7%  per  annum  on  all  claims  pay- 
able from  the  Guaranty  Fund  of  that  state  until  such 
claims  shall  have  been  paid  in  full,  together  with 
interest  at  the  rate  of  7%  per  annum  to  the  date  of 
final  payment;  to  this  petition  your  Receiver  ap- 
peared and  filed  objections  to  the  payment  of  any 
interest  after  March  22,  1934,  on  the  theory  that  it 
would  be  unfair  and  inequitable  to  other  investors 
and  creditors  of  the  association  who  are  non-resi- 
dents of  California  and  who  are  not  in  any^vise  pro- 
tected by  the  Guaranty  Fund  of  that  state.  This  mat- 
ter was  argued  by  counsel  for  your  Receiver  and  on 
the  9th  day  of  May,  1942,  the  Superior  Court  of  Los 
Angeles  County,  California,  entered  an  order  sus- 
taining your  Receiver's  objections  to  the  payment 
of  any  interest  accruing  after  March  22,  1934.  [224] 

XXI. 
That  on  or  about  the  1st  day  of  May,  1942,  the 
Corporation  Commissioner  of  the  State  of  Oregon 
filed  his  Petition  No.  340  for  instructions  and  direc- 
tions, which  was  set  for  hearing  on  the  3rd  day  of 
June,  1942,  to  which  petition  your  Receiver  filed  an 
appearance  and  objections,  and  at  said  hearing  held 
on  the  3rd  day  of  June,  1942,  your  Receiver  appeared 
by  counsel  in  support  of  his  o])jections,  and  the 
judge,  after  taking  said  matter  under  advisement. 
overruled  all  of  your  Receiver's  objections  except 
the  objection  as  to  the  payment  of  interest  after  the 
dg.t«  of  receivership  and  ordered  distribution  to  be 
made  by  the  Corporation  Commissioner  of  the  state 
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of  Oregon  in  accordance  with  the  so-called ' '  chancery 
rule".  Upon  the  advice  of  counsel  your  Receiver  did 
not  appeal  from  that  order. 

XXII. 

That  the  following  cases  mentioned  in  paragraph 
XIX  of  your  Receiver's  report  filed  herein  on  March 
20,  1940,  are  in  the  same  condition  as  they  were  at 
the  time  such  report  was  filed. 

H.  S.  McCluskey  v.  Henry  Parks,  an  action  in 
the  West  Phoenix  Precinct  to  collect  delinquent 
rental  in  the  sum  of  $131.00;  and  H.  S.  McCluskey 
V.  W.  L.  Burnham,  in  the  Justice  Court  at  Mesa,  to 
recover  $23.50  delinquent  rent. 

XXIII. 
That  the  action  entitled  "Harry  W.  Hill,  Re- 
ceiver, V.  United  States  Fidelity  &  Guaranty  Com- 
pany, a  corporation".  No.  Civil.  10 — Phoenix,  men- 
tioned in  paragraph  XXII  of  your  Receiver's  re- 
port filed  herein  on  March  20,  1940,  was  settled  by 
your  Receiver  for  $12,500.00,  which  sum  your  Re- 
ceiver has  received  from  United  States  Fidelity  & 
Guaranty  Company.  [225] 

XXIV. 

That  A.  H.  Favour  and  A.  S.  Baker  filed  a  claim 
with  your  Receiver  against  the  assets  of  the  Asso- 
ciation for  $1,000.00,  interest  and  costs,  which  was 
disallowed  by  the  Special  Master  in  his  report  dated 
December  7,  1940  and  filed  herein  or  or  about  the 
17th  day  of  December,  1940;  that  thereafter  by  an 
order  of  this  Honorable  Court  in  this  matter  exeep- 
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tions  to  the  Master's  Report  filed  by  said  Favour 
and  said  Baker  were  on  the  30th  day  of  January, 
1941,  overruled;  thereafter  an  ai:>peal  was  taken  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circcuit 
by  said  Favour  and  said  Baker,  and  the  case  was  re- 
versed "with  directions  to  allow  appellants'  (Favour 
and  Baker)  claim;"  that  Favour  and  Baker  have 
applied  to  this  court  for  an  order  that  such  claim 
be  given  preference  and  priority  over  general  credi- 
tors, and  such  application  has  been  denied  by  this 
Court,  but  the  question  of  an  appeal  from  said  order 
or  an  application  to  the  Circuit  Court  of  Appeals 
for  a  more  explicit  direction  in  its  mandate  is  still 
pending. 

Wherefore,  your  petitioner  prays  that  in  accord- 
ance with  said  petition  this  report  and  account  of 
the  receivership  and  his  conduct  in  the  premises  be 
approved  and  allowed;  that  this  Honorable  Court 
fix  a  date  for  a  hearing  on  said  report  and  that  due 
notice  of  the  filing  of  this  report  be  given  in  the 
form  and  manner  fixed  by  the  Court ;  that  upon  hear- 
ing thereof  such  report  be  approved  and  for  such 
order  as  the  Court  may  deem  meet  and  proper  in 
the  premises. 

HARRY  W.  HILL 
Receiver  of  Intermountain  Building  &  Loan  Asso- 
ciation, an  Utah  corporation. 

LOUIS  B.  WHITNEY 

Attorney  for  Receiver.  [226] 
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State  of  Arizona 
County  of  Maricopa — ss. 

Harry  W.  Hill,  of  lawful  age,  being  first  duly 
sworn,  upon  his  oath  deposes  and  says:  That  he  is 
Receiver  of  the  Intermountain  Building  &  Loan 
Association,  an  Utah  corporation,  and  petitioner 
above ;  that  he  has  read  the  above  and  foregoing  re- 
port and  account,  and  petition,  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  to  the  best 
of  his  knowledge  and  belief,  except  as  to  those  mat- 
ters alleged  upon  information  and  belief,  and  as  to 
such  matters  he  believes  it  to  be  true. 
HARRY  W.  HILL 

Subscribed  and  sworn  to  before  me  this  20th  diay 
of  February,  1943. 

(Seal)  G.  H.  DUDLEY 

Notary  Public 

My  Commission  Expires:  May  9,  1945. 

[Endorsed]  :     Filed  Feb  23  1943  [227] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  OF 
ELIZABETH  G.  MONAGHAN 

Notice  is  hereby  given  that  Elizabeth  G.  Monag- 
han,  attorney  for  the  petitioning  creditors  above 
named,  hereby  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  from  the 
Final  Order  fixing  attorneys'  fees  and  expenses  and 
ordering  payment  of  balance  due,  entered  in  the 
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above   entitled   matter   on   December   7,   1942,   and 
from  the  whole  thereof. 

Dated  at  Phoenix,  Arizona,  this  4th  day  of  March, 
1943. 

H.  S.  McCLUSKEY 

Attorney     for     Elizabeth     G. 

Monaghan 
Address:  405  Ellis  Building, 
Phoenix,  Arizona. 

[Endorsed] :     Filed  Mar  5, 1943  [228] 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  By  These  Presents : 

That  we,  Elizabeth  G.  Monaghan,  petitioner  in  the 
Petition  for  allowance  of  attorneys'  fees  for  legal 
services  rendered  and  expenses  incurred  and  ex- 
penses for  which  the  attorneys  became  obligated,  in 
the  preparation  and  trial  of  the  above  entitled  suit, 
who  is  appealing,  as  principal,  and  Fidelity  and 
Deposit  Company  of  Maryland,  a  corporation  duly 
authorized  to  do  business  as  a  surety  company  within 
the  County  of  Maricopa,  State  of  Arizona,  as  surety, 
are  held  and  firmly  bound  unto  Harry  W.  Hill,  as 
Receiver  of  Intermountain  Building  &  Loan  Asso- 
ciation, an  Utah  corporation,  and  Harry  W.  Hill,  as 
Trustee  of  and  for  Guadahipe  R.  Gallegos,  Francesca 
Gallegos,  his  wife,  Tnga  G.  Gudmundsen,  and  Mata 
E.  Dexter,  in  their  own  behalf  and  in  behalf  of  others 
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similarly  situated,  respondent  in  said  matter,  in  the 
sum  of  Two  Hundred  Fifty  and  No/100  Dollars 
($250.00),  lawful  money  of  the  United  States  of 
America,  for  the  payment  of  which,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  successors  and 
legal  representatives,  jointly  and  severally  by  these 
presents.  [229] 

In  Witness  Whereof,  said  principal  and  surety 
have  respectively  caused  these  presents  to  be  signed 
and  executed  by  her  and  its  duly  authorized  agent 
and  attorney  this  2nd  day  of  March,  1943. 

The  condition  of  the  above  bond  is  such  that: 

Whereas:  in  The  District  Court  of  the  United 
States,  for  the  District  of  Arizona,  on  the  7th  day 
of  December,  1942,  said  court  entered  its  Final  Or- 
der fixing  attorneys'  fees  and  expenses,  and  order- 
ing payment  of  balance  due ;  and 

Whereas,  the  said  Elizabeth  G.  Monaghan,  as  peti- 
tioner in  said  matter,  is  desirous  of  appealing  to  the 
United  States  Circuit  of  Appeals  for  the  Ninth  Cir- 
cuit, from  said  Final  Order  and  the  whole  thereof; 
and 

Whereas,  under  the  provisions  of  Rule  73(c), 
Rules  of  Civil  Procedure  for  the  District  Court  of 
the  United  States,  a  bond  on  appeal  is  required  to 
be  filed  in  the  sum  of  Two  Hundred  Fifty  and  No/100 
Dollars  ($250.00)  ; 

Now,  Therefore,  if  the  said  Elizabeth  G.  Mona- 
ghan, as  such  petitioner,  will  prosecute  her  appeal 
with  effect,  and  in  case  the  judgment  of  the  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit shall  be  against  her,  that  she  will  pay  all  costs 
that  may  accrue  in  said  court  by  reason  of  her  ap- 
peal, (no  costs  having  accrued  against  the  petitioner 
in  the  said  District  Court  of  the  United  States  for 
the  District  of  Arizona),  then  this  obligation  shall 
be  null  and  void  and  of  no  effect. 

Dated  this  2nd  day  of  March,  1943. 

ELIZABETH  G.  MONAGHAN 

Principal 
FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND 
By  C.  A.  DRUMMOND  (Seal) 
Attorney  in  Fact,  Surety 
Approved  this  5th  day  of  March,  1943. 

DAVE  W.  LING,  Judge 

[Endorsed] :     Filed  Mar  5  1943  [230] 


[Title  of  District  Court  and  Cause.] 

OfeDER  THAT  ORIGINAL  PORTIONS  OF 
EXHIBIT  No.  6,  BE  SENT  TO  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT  IN  LIEU  OF 
■  COPIES  THEREOF,  IN  THE  APPEAL  OF 
ELIZABETH  G.  MONAGHAN. 

It  appearing  to  the  court,  and  the  court  being  of 
the  opinion,  that  the  original  parts  of  petitioner 
Nealon's  Exhibit  No.  6,  being  miscellaneous  bills, 
receipts  and  checks,  filed  December  20,  1937,  as  set 
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out  as  item  (3)  in  the  Designation  of  Additional 
Portions  of  the  Record  Proceedings  and  Evidence 
to  be  transmitted  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  be  contained  in 
the  record  on  appeal,  filed  by  Harry  W.  Hill,  as 
Receiver  of  Intermountain  Building  &  Loan  Asso- 
ciation on  March  16,  1943,  should  be  inspected  by 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  and  sent  to  said  court  in  lieu  of  copies 
thereof,  in  connection  with  the  appeal  of  Elizabeth 
G.  Monaghan  herein  from  the  Final  Order  fixing 
attorney's  fees  and  expenses,  and  ordering  payment 
of  balance  due,  entered  on  December  7,  1942,  and 
from  the  whole  thereof ; 

It  Is  Hereby  Ordered  that  in  accordance  with  Rule 
75  (i),  Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States,  the  clerk  of  this  court 
shall  send  to  the  United  States  Circuit  Court  6f  Ap- 
peals for  the  Ninth  Circuit,  the  original  [234]  parts 
of  petitioner  Nealon's  Exhibit  No.  6,  being  miscel- 
laneous bills,  receipts  and  checks,  filed  December  20, 
1937,  as  set  out  as  item  (3)  in  the  Designation  of 
Additional  Portions  of  the  Record  Proceedings  and 
Evidence  to  be  transmitted  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  to  be 
contained  in  the  record  on  appeal,  filed  by  Harry  W. 
Hill,  as  Receiver  of  Intermountain  Building  &.  Loan 
Association  on  March  18,  1943,  in  lieu  of  copies 
thereof,  in  connection  with  the  appeal  of  Elizabeth 
G.  Monaghan  to  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit;  and  that  the  clerk  of 
this  court  shall  be  responsible  for  the  safekeeping. 
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transportation  and  return  of  said  original  parts  of 
said  Exhibit  No.  6. 

Done  in  open  court  this  22  day:  of  March,  1943. 
DAVE  W.  LING 
Judge 

[Endorsed] :     Filed  Mar  22  1943.  [235] 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

April  1943  Term  At  Phoenix 

MINUTE  ENTRY  OF 
MONDAY,  APRIL  12,  1943 

(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

E-268 
[Title  of  Cause.] 

On  motion  of  H.  S.  McCIuskey,  Esquire,  counsel 
for  appellant,  Elizabeth  G.  Monaghan, 

It  is  Ordered  that  said  appellant's  time  in  which 
to  file  the  record  on  appeal  herein  and  to  docket  the 
action  in  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  be  extended  ten  days  from  April  14,  1943. 

[236] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  E-268— Phoenix 

GUADALUPE  R.  GALLEGOS,  et  al., 

Plaintiffs, 

vs. 

INTERMOUNTAIN  BUILDING  &  LOAN  AS- 
SOCIATION, a  corporation, 

Defendant. 

AMENDED  DESIGNATION  OF  PARTS  OF 
RECORD  TO  BE  TRANSMITTED  TO  THE 
UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT, 
ON  THE  APPEAL  OF  ELIZABETH  G. 
MONAGHAN. 

To  the  Clerk  of  the  United  States  District  Court  for 
the  District  of  Arizona : 

You  are  hereby  notified  that  Elizabeth  G.  Mona- 
ghan,  who  is  appealing,  deems  the  following  papers 
and  portions  of  the  record  necessary  to  present  the 
questions  involved  on  the  appeal  herein  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, from  the  final  order  fixing  attorneys'  fees  and 
expenses,  and  ordering  payment  of  balance  due  to 
Elizabeth  G.  Monaghan,  entered  in  said  matter  on 
December  7,  1942,  and  from  the  whole  thereof;  and 

You  are  hereby  requested  to  include  in  the  record 
to  be  transmitted  to  said  United  States  Circuit  Court 
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of  Appeals  for  the  Ninth  Circuit  on  said  appeal,  the 
following  papers  and  portions  of  the  record,  to-wit: 

1.  Amended  bill  of  complaint,  filed  June  23, 
1933; 

2.  Affidavit  of  James  A.  Smith,  filed  April  18, 
1933; 

3.  Decision  of  the  United  States  Circuit  Court 
of  Ajjpeals,  dated  August  5,  1935;  (Case  No.  7516  in 
said  court,  and  reported  in  78  Fed.  (2)  972) ;  [237] 

4.  Order  of  the  United  States  Supreme  Court 
denying  certiorari;  (206  U.S.  639) 

5.  Mandate  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  Case  No.  7516, 
entered  in  the  above  captioned  matter  on  December 
2,  1935 ; 

6.  Petitioner  Monaghan 's  Exhibit  *'B"  in  evi- 
dence, including  statement  of  James  A.  Smith  at- 
tached thereto ; 

7.  Paragraph  XL,  page  41,  of  Petitioner  Nea- 
lon's  Exhibit  No.  3  in  evidence; 

8.  Exhibit  No.  4  in  evidence,  deposition  of  Wil- 
liam H.  Burges ; 

9.  Final  Order  fixing  attorneys'  fees  and  ex- 
penses, and  ordering  pajrment  of  balance  due,  (as  to 
Elizabeth  G.  Monaghan)  entered  December  7,  1942; 

10.  Final  Order  fixing  attorneys'  fees  and  ex- 
])enses,  and  ordering  payment  of  balance  due,  (as  to 
Thomas  W.  Nealon)  entered  December  7,  1942; 

11.  Findings  of  Fact  and  Conclusions  of  Law^ 
made  nimc  pro  tunc  as  of  December  7, 1942 ; 

12.  Stipulation  dated  March  5,  1943,  as  to  filing 
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of  Findings  of  Fact  and  Conclusions  of  Law,  nunc 
pro  tunc; 

13.  Original  Reporter's  transcript  of  evidence  on 
hearing  of  petitions  of  Elizabeth  G.  Monaghan  and 
Thomas  W.  Nealon ; 

14.  Notice  of  Appeal ; 

15.  Bond  on  Appeal ; 

16.  This  Amended  Designation ; 

17.  Statement  of  Points  to  be  relied  on ; 

18.  Scehdules  ''A",  Trial  balance  as  of  Decem- 
ber 31,  1939;  ''B",  Real  Estate  Loans,  December  31, 
1939;  "C",  Real  Estate  Contracts,  December  31, 
1939;  ''D",  Real  Estate  owned,  December  31,  1939; 
and  "E",  Real  Estate  sold,  December  31,  1939,  all 
attached  to  verified  Report  [238]  and  Account  of 
Harry  W.  Hill,  as  Receiver  of  Intermountain  Build- 
ing &  Loan  Association,  an  Utah  corporation,  filed 
March  20,  1940; 

19.  Report  and  Account  of  Harry  W.  Hill,  as 
Receiver  of  Intermountain  Building  &  Loan  Asso- 
ciation, an  Utah  corporation,  filed  February  23, 1943 ; 

Dated  at  Phoenix,  Arizona,  this  18th  day  of  March, 
1943. 

HENRY  S.  McCLUSKEY 
Attorney  for  Elizabeth  G. 
Monaghan 
Received  copy  of  the  within  and  foregoing  Amend- 
ed Designation,  this  18th  day  of  March,  1943. 
LOUIS  B.  WHITNEY 

Attorney  for  Harry  W.  Hill, 
as  Receiver  and  as  Trustee. 

[Endorsed] :     Filed  Mar  18  1943.  [239] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  ADDITIONAL  PORTIONS 
OF  THE  RECORD,  PROCEEDINGS  AND 
EVIDENCE  TO  BE  TRANSMITTED  TO 
THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  NINTH  CIRCUIT 
TO  BE  CONTAINED  IN  THE  RECORD  ON 
APPEAL 

To :  The  Clerk  of  the  United  States  District  Court 
for  the  District  of  Arizona: 

You  are  hereby  requested,  pursuant  to  the  pro- 
visions of  Federal  Rule  75  (a)  of  Federal  Rules 
for  Civil  Procedure,  to  incorporate  into  the  tran- 
script of  record  on  appeal  herein,  in  addition  to  the 
portions  of  the  record  indicated  by  appellant  herein 
by  her  amended  designation  to  be  included  in  the 
transcript  of  the  record  herein,  the  following : 

(1)  All  of  petitioner  Nealon's  Exhibit  No.  3, 
being  the  petition  of  Thomas  W.  Nealon  for  attor- 
ney's fees,  excepting  paragraph  XL,  page  41,  of 
petitioner  Nealon's  Exhibit  No.  3,  which  has  already 
been  designated  by  appellant,  filed  December  20, 
1937. 

(2)  Petitioner  Nealon's  Exhibit  No.  5 — being 
the  deposition  of  Judge  Samuel  L.  Pattee — filed 
December  20,  1937. 

(3)  Those  parts  of  petitioner  Nealon's  Exhibit 
No.  6,  being  miscellaneous  bills,  receipts  and  checks, 
filed  December  20,  1937,  particularly  designated  as 
follows : 
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(a)  Check  of  Thomas  W.  Nealon,  dated 
March  20,  1933,  numbered  2388,  drawn  on  The 
Phoenix  National  Bank,  hoenix,  Arizona,  pay- 
zona,  payable  to  the  order  of  Brady  &  Acheson 
in  the  amount  of  $20.00;  together  with  invoice 
of  Brady  &  Acheson  in  such  amount  addressed 
to  Mrs.  Elizabeth  G.  Monaghan,  dated  March 
15,  1933,  covering  '* Services  in  re  Intermoun- 
tain  Building  &  Loan  Association  to  date". 

(b)  Check  of  Thomas  W.  Nealon,  dated 
March  22,  1933,  numbered  2391,  drawn  on  The 
Phoenix  National  Bank,  Phoenix,  Arizona, 
payable  to  the  order  of  Brady  &  Acheson  in  the 
amount  of  $5.00;  together  with  invoice  of 
Brady  &  Acheson  in  such  amount  addressed  to 
Mrs.  Elizabeth  G.  Monaghan  covering  "Serv- 
ices in  obtaining  building  and  loan  report". 

(c)  Check  of  Thomas  W.  Nealon,  dated 
April  25,  1933,  numbered  2439,  drawn  on  The 
Phoenix  National  Bank,  Phoenix,  Arizona,  pay- 
able to  Elizabeth  G.  Monaghan  in  the  amount 
of  $12.00,  with  notation  in  upper  left-hand 
corner  ''Marshal's  services",  endorsed  "Pay  to 
Helen  Erickson— E.  G.  Monaghan";  together 
with  statement  of  United  States  Marshal  ren- 
dered to  Elizabeth  G.  Monaghan  covering 
services  rendered  April  18,  1933,  and  showing 
receipt  of  payment  April  26,  1933. 

(d)  Check  of  Thomas  W.  Nealon,  dated 
March  23,  1933,  numbered  2394,  drawn  on  The 
Phoenix  National  Bank,  Phoenix,  Arizona,  pay- 
able to  Mrs.  S.  A.  Nelligan  in  the  amount  of 
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$5.00;  and  imnumbered  check  of  Thomas  W. 
Nealon,  drawn  on  The  Phoenix  National  Bank, 
Phoenix,  Arizona,  payable  to  Mrs.  S.  A.  Nelli- 
gan  in  the  amount  of  $12.00 ;  together  with  no- 
tation accompanying  above  checks  "Nelligan — 
clerical  work  $17.00). 

(e)  Check  of  Thomas  W.  Nealon,  dated 
April  22,  1933,  numbered  2437,  drawn  on  The 
Phoenix  National  Bank,  Phoenix,  Arizona, 
payable  to  the  order  of  Arizona  Corporation 
Commission  in  the  amount  of  $9.00,  with  nota- 
tion in  upjDer  left-hand  corner  "cert,  copy  of 
incorp  Intermountain  Bldg.  &  Loan  Assn. 
Utah";  together  with  official  receipt  of  Arizona 
Corporation  Commission,  numbered  51206, 
dated  April  22,  1933,  evidencing  payment  of 
$9.00,  made  to  Thomas  W.  Nealon,  covering 
certified  copy  of  articles  of  incorporation  "In 
re:  Intermountain  Building  &  Loan  Assn." 
Receipt  shows  payment  by  check  No.  2437. 

(f )  Check  of  Thomas  W.  Nealon,  dated  May 
22,  1933,  numbered  2453,  drawn  on  The  Phoe- 
nix National  Bank,  Phoenix,  Arizona,  payable 
to  the  order  of  County  Recorder  of  Maricopa 
County  in  the  amount  of  $3.35;  together  with 
official  receipt  of  County  Recorder  dated  May 
22,  1933,  to  Thomas  W.  Nealon,  covering  cer- 
tified copy  of  mortgage — Vaughn  Riggins,  et  ux. 
to  Intermoiuitain  Bldg.  &  Loan  Assn. 

(g)  Unnumbered  check  of  Thomas  W. 
Nealon,  dated  May  14,  1933,  drawn  on  The 
Phoenix  National  Bank,  Phoenix,  Arizona,  pay- 
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able  to  the  order  of  S.  A.  Nelligan  in  the  amount 
of  $25.75,  endorsed  by  S.  A.  Nelligan  and 
cashed  in  Salt  Lake  City,  Utah.  [241] 

(4)     This  designation. 

Dated    at   Phoenix,   Arizona,    this    18th    day    of 
March,  1943. 

LOUIS  B.  WHITNEY, 

Attorney  for  Harry  W.  Hill, 
as  Receiver  of  Intermoun- 
tain  Building  &  Loan  As- 
sociation, an  Utah  corpora- 
tion, Appellee. 

1006  Luhrs  Tower 
Phoenix,   Arizona. 

Due  service  of  the  within,  by  copy,  acknowledged 
this  18th  day  of  March,  1943. 

HENRY  S.  McCLUSKEY, 
Attorney  for  Appellant. 

[Endorsed] :     Filed  Mar.  18,  1943.  [242] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  RECORD   ON  APPEAL 

It  Is  Stipulated  by  and  between  the  petitioner 
Elizabeth  Gr.  Monaghan,  through  her  attorney 
Henry  S.  McCluskey,  Esquire,  and  Harry  W.  Hill, 
as  Receiver  of  the  Intermountain  Building  &  Loan 
Association,  an  Utah  corporation,  through  his  at- 
torney Louis  B.  Whitney,  Esquire,  that  in  prepar- 
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ing  the  record  it  will  not  be  necessar}-  for  the  clerk 
to  include  therein  the  hypothetical  questions  pro- 
pounded to  the  witness  Samuel  A.  Pattee  in  his 
deposition,  for  the  reason  that  said  hypothetical 
questions  are  identical  in  form  and  substance  to 
those  propounded  to  the  wtiness  William  H.  Bur- 
gess in  his  deposition,  and  that  the  same  questions 
may  be  considered  by  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  as  being  asked  the  witness 
Samuel  A.  Pattee. 

It  Is  Further  Stipulated  between  the  parties  that 
the  decision  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  dated  August  5, 
1935,  which  is  designated  in  appellant's  designation 
as  part  of  the  record,  need  not  be  included  by  the 
clerk  in  the  transcript  and  need  not  be  printed  by 
the  Clerk  of  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  as  the  same  is  fully  reported  in  78 
Fed.  (2d)  [243]  at  page  972,  et  seq. 

It  Is  Further  Stipulated  that  the  order  of  the 
United  States  Supreme  Court  denying  writ  of  cer- 
tiorari, reported  in  206  U.  S.  at  page  639,  need  not 
be  included  in  the  record,  and  may  be  considered 
by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  in  consideration  of  this  appeal, 
should  said  order  be  considered  pertinent. 

This  stipulation  is  entered  into  for  the  purpose 
of  shortening  the  record,  and  it  is  further  stipulated 
that  this  stipulation  be  included  in  said  record. 
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Dated  at  Phoenix,  Arizona,  this  9th  day  of  April, 
1943. 

HENRY  S.  McCLUSKEY, 

Attorney     for     Elizabeth     G. 
Monaghan,  Appellant. 
LOUIS  B.  WHITNEY, 
Attorney  for  Harry  W.   Hill,   Receiver  of   Inter- 
mountain    Building   &    Loan    Association,    an 
Utah  corporation. 

[Endorsed] :     Filed  Apr.  9,  1943.  [244] 


CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America, 
District  of  Arizona — ss. 

I,  Edward  W.  Scruggs,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  here- 
by certify  that  I  am  the  custodian  of  the  records, 
papers  and  files  of  said  Court,  including  the  rec- 
ords, papers  and  files  in  the  case  of  Guadalupe  R. 
Gallegos,  et  al,  plaintiffs,  versus  Intermountain 
Building  &  Loan  Association,  a  corporation,  num- 
bered E-268  Phoenix,  on  the  docket  of  said  Court. 

I  further  certify  that  the  attached  pages,  num- 
bered 1  to  244,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  the  proceedings  had  in  said 
cause,  and  of  all  the  papers  filed  therein,  together 
with  the  endorsements  of  filing  thereon,  called  for 
and  designated  in  Appellant's  Amended  Designa- 
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tion  of  Parts  of  Record  to  be  Transmitted  to  the 
United  States  Circuit  Court  of  Appeals,  and  Ap- 
pellee's Designation  of  Additional  Portions  of  the 
Record,  Proceedings  and  Evidence  filed  herein  and 
made  a  part  of  the  transcript  attached  hereto,  (ex- 
cept portions  of  petitioner  Nealon's  Exhibit  6,  the 
originals  of  which  are  transmitted  herewith  pur- 
suant to  order  of  the  court)  as  the  same  appear 
from  the  originals  of  record  remaining  on  file  in  my 
ofiice  as  such  Clerk,  in  the  City  of  Phoenix,  State 
and  District  of  Arizona. 

I  further  certify  that  the  original  Reporter's 
Transcript  filed  in  said  cause  is  transmitted  here- 
with. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  this  said  transcript  of  record 
amounts  to  the  sum  of  $37.10  and  that  said  sum  has 
been  paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  court  this 
21st  day  of  April,  1943. 

[Seal]  EDWARD  W.  SCRUGGS, 

Clerk 
By  WM.  H.  LOVELESS, 

Chief  Deputy  Clerk.    [245] 


[Title  of  District  Court  and  Cause.] 

REPORTER'S  TRANSCRIPT 

The  above  entitled  and  numbered  cause  came  on 
duly  and  regularly  for  hearing  before  Hon.  Dave 
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W.  Ling,  Judge,  presiding  without  a  jury,  com- 
mencing at  the  hour  of  two  o'clock,  P.  M.,  on  the 
20th  day  of  December,  1937. 

The  petitioner,  Thomas  W.  Nealon,  appeared  in 
his  own  behalf. 

Joseph  H.  Morgan,  attorney  at  law,  Prescott, 
Arizona,  appeared  on  behalf  of  petitioner  Eliza- 
beth G-.  Monaghan. 

Thereupon  the  following  proceedings  were  had : 

The  Clerk:     No.  E-268-Phoenix. 

Mr.  Morgan:  You  Honor,  I  represent  Mrs. 
Monaghan,  whose  petition  is  also  filed  in  this  mat- 
ter. While  separate  petitions  have  been  filed,  the 
Monaghan  petition  covers  both  the  services  of  Mr. 
Nealon  and  Mrs.  Monaghan.  I  would,  therefore, 
suggest  that  these  two  petitions  be  consolidated  for 
hearing  as  they  really  constitute  one  matter. 

The  Court:  Any  objection  to  that.  Judge 
Nealon  ? 

Mr.  Nealon:  I  think  they  should  be  heard  sep- 
arately.    They  both  can  be  heard  separately. 

The  Court :  They  will  have  to  be  heard  separate- 
ly, really. 

Mr.  Nealon :     Yes,  I  think  so. 

The  Court:     But  they  might  be  consolidated? 

Mr.  Nealon:     Oh,  consolidated  for  the  hearing? 

The  Court:     Yes. 

Mr.  Nealon:     Oh,  yes,  no  objection  to  that. 

The  Court:  All  right.  Do  you  want  to  proceed 
first? 

Mr.  Nealon :  If  you  please.  I  would  like  to  make 
a  little  statement  at  the  opening  as  to  why — why  I 
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can  see  that  the  petition  should  have  to  be   filed 
separately. 

I  am  asking  for  a  fee,  as  one  of  the  solicitors 
for  the  plaintiffs  in  the  class  suit  filed  for  certain 
named  plaintiffs,  and  those  similarly  situated.  I 
asking  the  Court  to  allow  me  such  reasonable  com- 
pensation for  the  services  rendered  [2*]  to  the 
plaintiffs,  and  those  similarly  situated,  in  connec- 
tion with  the  preparation,  institution  and  trial  of 
the  cause,  including  services  rendered  by  me  on  the 
appeal  from  the  interlocutory  decree  rendered  by 
the  Ninth  Circuit  Court  of  Appeals,  for  my  services 
in  opposing  the  petition  of  the  defendant  corpora- 
tion and  J.  A.  Malia  in  the  Supreme  Court  of  the 
United  States,  and  filed  upon  a  Writ  of  Certiorari, 
and  for  my  out-of-pocket  expenses  necessarily  in- 
curred and  paid  by  me  in  the  sum  of  $1,330.40,  and 
for  services  in  obtaining  final  decree  providing  for 
the  conveyance  of  all  the  property  of  the  Inter- 
mountain  Building  &  Loan  Association  to  the  Re- 
ceiver of  the  defendant  corporation.  In  this  mat- 
ter, Mrs.  E.  G.  Monaghan  and  myself  were  co- 
solicitors  for  the  plaintiffs.  In  filing  this  separate 
petition  on  my  behalf,  I  followed  the  procedure  laid 
down  in  many  cases  of  like  nature  to  this  one  which 
have  been  before  the  Federal  Courts  and  the  Su- 
preme Court,  in  which  applications  for  fees  were 
made,  where  there  were  more  than  one  solicitor  rep- 
resenting the  applicants,  and  who  were  not  part- 
ners.   I  refer  to  the  case  of  Glidden  vs.  Cowen.  123 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Fed.  48;  Thompson  v.  Eomar,  258  Feci.  339.  There 
are  many  other  cases  as  well.  In  these  cases  where 
the  solicitors  [3]  were  not  partners— the  fees  were 
allowed  to  each  of  the  applicants  involved. 

The  soclicitors  in  this  case,  Mrs.  Monaghan  and 
myself  are  not,  and  have  never  been,  partners  in 
any  sense  of  the  word.     My  office  in  Phoenix  was 
the  headquarters  for  the  conduct  of  this  case.     All 
pleadings,  briefs,  all  other  business  was  formulated 
and  dictated  by  me  and  prepared  in  my  office.    All 
ordinary  overhead  expenses  of  the  office  during  the 
whole  period  of  this  litigation  was  borne  by  me.    All 
of  the  expenses  of  litigation  from  the  time  the  mat- 
ter came  into  my  hands  in  the  early  part  of  1932, 
to  the  time  when  the  Receiver  took  physical  posses- 
sion in  November,  1935,  were  advanced  by  me  at 
the   time   they   were   incured   or   paid.      Of   these 
expense,    Mrs.    Monaghan,    on    April    30th,    1934 
made  a  deposit  of  $258.00,  for  which  she  is  entitled 
to  be  reimbursed  by  me  upon  payment  of  my  out- 
of-pocket  expenses. 

Also,  during  the  greater  portion  of  this  time;  that 
IS,  during  the  early  part  of  1932,  and  up  to  about 
a  week  prior  to  the  petition  for  interlocutory  de- 
cree  in  April,   1934,   Mrs.   Monaghan  was   in  my 
employ  on  a  salary,  but  there  never  was  at  any  time 
any  partnership   between  us.     The  type   of  work 
done,  the  amoimt  of  work  done  and  the  time  [4] 
spent  in  behalf  of  the  plaintiffs  in  this  suit,  and 
the   amount  of  overhead  office   expenses,   and  the 
out-of-pocket  expenses  necessarily  paid  as  the  prep- 
aration and  the  trial  of  the  case  proceeded,  is  only 
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within  the  knowledge  of  the  individual  performing 
the  work,  and  that  could  only  be  inteligently  placed 
before  the  Court  in  a  separate  petition.  No  one 
except  the  person  rendering  the  service  could  vouch 
for  the  truth  of  the  contents  in  the  petition  or  the 
statement  and  the  particular  services  rendered ;  par- 
ticularly, one  could  not  verify  as  to  the  truth  of  the 
statements  in  a  joint  petition  where  there  was  a 
wide  divergence  of  opinion  as  to  the  contents  in  the 
petition  form  of  the  order,  and  the  payment  as  to 
fees,  as  shown  by  the  petition  as  now  before  the 
Court. 

My  opinion  is  that  the  only  way  this  Honorable 
Court  can  arrive  at  the  conclusion  as  to  the  services 
rendered  to  the  plaintiffs  in  this  case,  and  the  value 
of  this  service  is  by  considering  the  service  of  each 
of  the  solicitors,  and  the  value  of  the  service  of  each 
of  those  solicitors,  as  we  done  in  the  cases  I  have 
before  cited. 

My  prayer  in  the  petition  is  for  only  one-half  of 
what  would  be  a  reasonable  fee  for  the  conduct  of 
the  case,  and  my  petition  differs  from  that  of  [5] 
Mrs.  Monaghan  in  this  case,  in  that  I  ask  that  if 
the  Court  does  not  see  proper  at  this  time  to  allow 
the  whole  fee,  that  it  make  an  allowance  upon  ac- 
count. I  think  the  latter  is  pro]H^r  under  the  cir- 
cumstances of  the  case,  and  under  the  evidence 
which  I  shall  introduce,  that  a  partial  allowance  at 
this  time  is  the  only  way  in  which  justice  can  be 
done  to  all  parties,  considering  the  amount  of  funds 
in  the  hands  of  the  Receiver,  the  necessity,  I  might 
say,  of  the  declaring  a  dividend,  and  the  fact  that 
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it  will  probably  be  some  time  before  all  of  the  assets 
can  be  converted  into  cash.  At  the  end  of  the  case 
at  the  end  of  the  hearing  I  shall  ask  the  right  to 
file  motions  to  that  effect,  and  the  petition  along 
with  them,  so  as  to  bring  it  directly  before  the 
Court,  maybe  supplemental  to  the  petition  already 
filed. 

I  am  stating  that  by  way  of  merely  an  introduc- 
tion, if  your  Honor  please. 

As  bearing  upon  the  amoimts  which  the  Federal 
Courts  held  applicable,  and  do  hold  applicable,  in 
cases  of  this  kind,  I  have  here  two  authenticated 
copies  of  the  decrees,  one  made  by  the  District 
Court  in  California,  and  one  made  by  the  District 
Court  in  Delaware,  all  properly  authenticated,  and 
I  will  ask  that  these  be  marked  in  evidence  and  [6] 
introduce  them  for  the  information  of  the  Court. 
The  Court :    Very  well. 

(The  documents  were  marked  as  Nealon's 
Exhibits  1  and  2  in  evidence.) 
Mr.  Nealon:  I  might  say,  if  your  Honor  please, 
that  I  expect  to  call  two  witnesses  and  introduce 
two  depositions  which  have  been  taken.  In  order 
to  save  the  time  of  all  parties  thereto,  I  have  sub- 
mitted the  hypothetical  question  to  the  witnessses 
here  in  writing  beforehand. 
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THOMAS   W.   NEALON, 

the  petitioner  in  this  action,  being  first  duly  eworn, 
testified  as  follows: 

Mr.  Nealon :  My  name  is  Thomas  W.  Nealon.  I 
am  one  of  the  solicitors  for  the  plaintiffs  in  the  class 
suit  in  Cause  No.  E-268-Phoenix,  in  the  District 
Court  of  the  United  States  for  the  District  of  Ari- 
zona, the  first  class  suit  in  which  Guadalupe  R. 
Gallegos,  Francisca  Gallegos,  his  wife,  Inga  G. 
Gudmundsen,  and  Mata  E.  Dexter,  in  their  own 
and  in  behalf  of  other  similarly  situated,  plain- 
tiffs, and  the  Intermountain  Building  and  Loan  As- 
sociation, a  corporation,  was  defendant,  and  that 
suit  was  brought  by  said  named  plaintiffs  in  their 
own  behalf  and  in  behalf  of  all  others  similarly  sit- 
uated. [7] 

Since  1914,  I  have  been,  and  am  now  a  member 
of  the  Bar  of  the  Supreme  Court  of  the  State  of 
Arizona,  and  of  the  United  States  District  Court 
in  and  for  the  Federal  District  of  Arizona,  and  at 
all  times  since  that  date  have  been  in  active  practice 
before  the  State  Courts  of  Arizona  and  the  Federal 
Courts  in  the  District  of  Arizona;  that  I  am  now, 
and  have  been  for  many  years,  an  active  member  of 
the  State  Bar  of  California  and  of  the  United  States 
Court  of  Ax3peals  for  the  Ninth  Circuit,  and  dur- 
ing all  of  said  period  a  large  y)ortion  of  my  practice 
has  been  upon  the  equity  side  of  the  Federal  Court. 

Some  months  prior  to  April  ISth.  198?),  T  wns 
employed  by  certain  lien-holding  creditors  of  the 
Tntermountnin  T>nildin2:  Sz  T^oan  Associati<^n,  a  I'^'tah 
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(Testimony  of  Thomas  W.  Nealon.) 
corporation,  to  file  suit  against  said  corporation 
and  establish  equitable  liens  by  court  decree  to  re- 
cover trust  property  from  the  delinquent  corpora- 
tion and  procure  the  appointment  of  a  Receiver  to 
preserve  and  conserve  the  assets  of  said  corporation 
then  being  wasted  and  dissipated  by  the  said  cor- 
poration, its  officers  and  directors. 

The  plaintiffs  named  in  the  said  suit  were  among 
the  lien-holding  creditors  who  employed  me  to  in- 
stitute said  suit,  and  said  suit  was  filed  on  [8]  April 
13th— no,  April  18th,  1933,  inbehalf  of  such  credi- 
tors and  all  others  similarly  situated,  all  parties  so 
situated  being  too  numerous  to  be  made  parties  to 
the  suit.  The  bill  of  complaint  contained  the  follow- 
ing paragraph: 

'^That  the  plaintiffs  bring  this  action  on  behalf 
of  themselves  and  for  all  others  similarly  situated 
who  desire  to  come  in  and  bear  their  proportion  of 
the  expenses  of  this  suit ;  that  the  persons  so  situated 
are  too  numerous  to  be  made  parties  to  this  action." 
Imediately   upon  being   employed   as   aforesaid, 
I  began  an  investigation  of  the  affairs  of  said  cor- 
poration, searching  all  available  sources  of  infor- 
mation to  ascertain  the  financial  condition  of  said 
corporation,  the  nature  and  extent  of  its  assets  and 
liabilities,  the  conduct  of  its  officers  and  directors, 
as  well  as  a  study  of  the  law  applicable  to  the  exis- 
ing  situation. 

In  the  course  of  this  investigation,  I  discovered 
the  following:  1.  That  the  business  of  the  de- 
fendant corporation,  the  Intermountain  Building  & 
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(Testimony  of  Thomas  W.  Nealon.) 
Loan  Association,  a  Utah  corporation,  was  being 
conducted  in  a  manner  that  would  ultimately  re- 
sult in  the  waste  and  dissipation  of  all  of  the  assets 
of  the  corporation,  and  that  the  corporation  [9]  had 
been  insolvent  from  about  the  year  1922,  if  not  be- 
fore that  date,  and  that  it  was  not  a  true  building 
and  loan  association,  but  a  fraudulent  corporation; 
that  some  3,840  persons  were  creditors  of  that  as- 
sociation at  that  time ;  that  the  bulk  of  these  credi- 
tors  were   i^eople   of   limited  means,   among  them 
widows,   orphans,    guardians   and   old   people,    en- 
deavoring to  safely  invest  $5.50  per  month  and  thus 
in  the  course  of  ten  and  one-half  years  accumulate 
One    Thousand    Dollars;   that   they   possessed    but 
limited  business  experience,  which  was  not  sufficient 
to  enable  them  to  analyze  the  complicated  corporate 
structure  of  the  defendant  corporation,   and  they 
were    influenced   in   making   their   investments   by 
plausible  propaganda  presented  by  the  corporation 
through  newspaper  articles,  circulars  and  printed 
matter,  as  well  as  by  high-pressure  salesmen.    That 
in  the  contract  itself  it  was  sx^ecifieally  provided 
that  the  corporation  should  hold  in  trust  for  eafli 
of  the  plaintiffs,  and  those  similarly  situated,  real 
estate  Jiiortgages  in  the  sum  of  one  hundred   per 
cent  of  the  amount  due  to  each  of  them,  and  that 
these  securities  in  the  trust  fund  shrould  be  subject 
to  the  constaut  inspection  of  the  banking  officials  of 
ITtah^  or  of  the  state  in  which  the   [TO]   creditor 
resided. 

''The  contract  contained  the  following 
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"Security.  As  security  for  the  performance  of 
the  obligations  of  the  Association  hereunder,  the 
Association  will  hold  intact,  subject  to  the  constant 
examination  and  inspection  of  the  Banking  De- 
partment of  the  State  of  Utah,  first  mortgages  on 
improved  real  estate  in  an  amount  equal  to  at 
least  one  hundred  per  cent  of  its  liabilities  here- 
under, less  the  amount  of  any  loans  made  on  this 
and  like  certificates,  or  any  certificates  issued  in 
lieu  thereof." 

Some  of  the  securities  issued  by  the  corporation 
had  that  they  were  subject  to  the  inspection  of  the 
Banking  Commissioner,  or  similar  ofiicial  of  any 
other  state  in  which  the  corporation  did  business. 

The  investigation  I  made  disclosed  many  wrong- 
ful acts  committed  by  the  Intermountain  Building 
&  Loan  Association,  resulting  in  the  waste  and 
dissipation  of  its  assets  and  of  the  trust  funds 
intrusted  to  it,  and  which  caused  the  insolvency 
of  the  defendant  corporation,  some  of  which  were 
as  follows: 

During  a  period  of  three  and  one-half  years  [11] 
there  had  been  unlawfully  paid  to  one  M.  E.  Wad- 
doups  as  commissions  on  the  sale  of  securities  of 
the  said  corporation,  in  many  instances  he  receiv- 
ing all  that  was  paid  into  the  corporation  by  the 
lender,  the  sum  of  $482,886.00;  that  dividends  had 
been  paid  to  said  Waddoups  and  his  associates  that 
were  never  earned  by  the  corporation,  and  which 
were  wrongfully  paid  from  the  trust  fund  belong- 


29G  FAizaheth  G.  Monaghan 

(Testimony  of  Thomas  W.  Nealon.) 

ing  to  the  plaintiffs,  and  others  simliarly  situated, 

amounting  to  the  sum  of  $418,649.50. 

That  loans  had  been  improvidently  made,  a  large 
percentage  of  which  were  made  in  violation  of 
the  Articles  of  Incorporation  and  By-Laws  of  the 
Association,  resulting  in  the  loss  of  $765,182.78,  a 
total  loss  of  these  three  items  alone  of  $1,666,718.28. 
That  an  exorbitant  and  fictitious  salary,  the  amount 
being  impossible  to  estimate,  was  paid  to  said  Wad- 
doups  as  President  of  said  corporation,  and  had 
been  during  a  long  period  of  time,  and  upon  a 
basis  of  $24,000.00  per  year,  approximately  forty- 
five  per  cent  of  which  came  from  the  trust  fund 
belonging  to  the  plaintiffs,  and  those  similarly 
situated,  and  which  were  paid  in  violation  of  the 
Articles  of  Incorporation  and  By-Laws  of  the  As- 
sociation while  said  Waddoups  devoted  only  a  part, 
of  his  time  to  the  [12]  business  of  the  Intermoun- 
tain  Building  &  Loan  Association.  That  said  Wad- 
doups dominated  and  controlled  the  said  corT)o- 
ration  absolutely  from  the  time  of  its  organization 
in  Utah  in  1921,  mitil  his  stock  therein  was  pur- 
chased by  one  Daniel  Alexander  in.  to-wit :  Octo- 
ber, 1924,  and  that  upt)n  losing  control  of  said 
coT'])oration  he  moved  from  Salt  Lake  City,  Utah, 
to  Phoenix,  Arizona,  where  he  organized  the  First 
National  Building  &  Loan  Association,  and  through 
said  latter  corporation  obtained  control  of  the  de- 
fendant corporation  in,  to-wit:  August  of  1930; 
that  !at  all  times  subsequent  to  that  date  up  to 
the  time  of  the  appointment  of  ho  Receiver  herein 
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by  the  United  States  District  Court,  he  retained 
such  control  and  manipulated  its  affairs  for  the 
benefit  of  himself  and  to  the  injury  of  the  plain- 
tiffs, and  those  similarly  situated. 

That  said  Waddoups  used  the  funds  of  the  Asso- 
ciation to  finance  the  operations  of  the  Lincoln 
Mortgage  Company,  a  company  largely  owned  and 
absolutely  dominated  by  him,  and  the  defendant 
corporation  suffered  extreme  losses  through  the 
manipulations  of  loans  made  upon  buildings  erected 
by  said  Lincoln  Mortgage  Company. 

That  prior  to  the  organization  of  the  defendant 
[13]  corporation,  said  Waddoups  had  entered  into 
a  secret  contract  with  one  Daniel  Alexander,   in 
which   it  was  agreed  that  said  Alexander  should 
be  elected  President  of  the  defendant  corporation, 
that  Waddoups  should  not  be  an  officer,  but  should 
receive  a  large  commission  upon  all  contracts  is- 
sued by  the  corporation  of  similar  tenor  to  those 
held  by  the  plaintiffs,  and  that  they  were  to  divide 
these   profits   derived  from   this   transaction;   that 
Alexander  had  sued  Waddoups  for  his  portion  un- 
der such  agreement,   and  that  Wadoups  had   set- 
tled said  suit  before  it  came  to  trial;  that  some 
of   these    commissions    ranged    as  high    as    seven 
per   cent   upon   securities:   that   losses  of   an    ex- 
tremely large  amount,  the  actual  figures  of  which 
cannot  be  obtained,  were  suffered  by  the  corpora- 
tion through  the  negligence  of  its  officers  and  di- 
rectors in  permitting  taxes  to  acumulate  on  prop- 
erty on  which  they  held  mortgages,  some  for  as 
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long  as  a  period  of  ten  years,  and  in  some  cases  the 
amount  of  the  delinquent  taxes  amounted  to  more 
than  the  value  of  the  property.  As  a  result  of 
this  negligence,  many  properties  were  lost  through 
tax  sales,  and  other  properties  necessarily  had  to 
be  abandoned.  Nor  did  these  officers  and  directors 
of  the  corporation  take[14]  any  steps  in  court 
necessary  to  secure  the  pajnnent  of  such  taxes  from 
the  rental  value  of  the  property. 

That  in  the  year  1931  alone,  unlawful  dividends 
paid  to  the  President  of  the  Association,  and  his 
associates,  amounted  to  some  $119,312.68;  that  dur- 
ing the  same  period,  the  expenses,  salaries,  costs 
of  collection,  and  other  items  ran  the  expense  up 
to  $218,718.79,  a  sum  greater  than  could  have  been 
collected  from  the  interest  of  all  the  mortgages  held 
by  the  corporation,  and  the  rents  from  all  the 
properties  owned  by  the  corporation.  That  the 
losses  of  the  corporation  during  that  j)eriod  alone 
were  probably  in  excess  of  $240,000.00. 

That  the  Association  had  paid  large  sums  of 
money  to  withdrawing  certificate-holders  while  it 
was  insolvent,  with  the  result  that  some  of  such 
holders  had  been  paid  in  full  while  the  plaintiffs 
and  those  similarly  situated  would  receive,  under 
any  circumstances,  only  a  portion  of  the  money 
due  them. 

That  the  Association  had,  and  was  continuing 
to  transfer  many  of  its  assets  to  other  corpora- 
tions; that  the  Association  was  not  functioning 
for  the   f)urposes   for  which   it  was   incorporated. 
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that  it  was  doing  practically  no  new  business  or 
[15]  any  profitable  business,  and  that  it  had  lost 
the  confidence  of  the  public  to  such  an  extent  that 
it  could  never  be  profitably  conducted,  and  had 
lost  all  right  to  do  any  new  business  in  Arizona. 

My  investigation  further  disclosed  that  the  con- 
duct of  the  officers  and  directors  of  the  defendant 
corporation  had  been  such  that  at  the  time  your 
petitioner  filed  suit  herein,  the  liabilities  of  the 
corporation  exceeded  the  assets  of  said  corporation 
by  more  than  $700,000.00,  and  that  the  corporation 
was  hopelessly  insolvent  and  had  been  so  since 
1922;  that  its  paid-in  capital  never  exceeded  $3,- 
460.00,  and  this  capital  was  exhausted  before  1922, 
and  from  that  time  on  it  traveled  on  money  bor- 
rowed from  these  creditors. 

That  the  true  state  of  affairs  of  the  corporation 
was  concealed  from  the  creditors  and  the  public 
by  the  fact  that  the  total  liabilities  upon  obligations 
like  those  held  by  the  plaintiffs,  and  those  similarly 
situated,  never  appeared  upon  the  books  of  the 
corporation,  and  further  by  the  fact  that  thousands 
of  these  obligations  had  been  written  off  on  the 
records  of  the  corporation  as  if  they  had  been 
forfeited,  there  being  no  authority  of  law  what- 
soever upon  the  part  of  the  corporation  and  its 
officers  so  to  do.  As  a  result  [16]  thereof,  there 
were  hundreds  of  the  creditors  of  said  corporation 
who  were  entitled  to  participate  in  this  trust  fund 
whose  rights  had  been  totally  lost.  A  large  por- 
tion of  the  funds  so  forfeited  was  absorbed  by  said 
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Waddoups  and  his  associates  through  a  particular 
form  of  stock  called  "Expense  Fund  Stock",  al- 
though said  funds  belonged  in  a  trust  fund  for 
the  purpose  of  protecting  those  who  had  fur- 
nished money  to  buy  the  securities. 

My  investigation  further  disclosed  that  the  of- 
ficers and  the  directors  of  the  corporation  spent 
large  sums  of  money  out  of  the  State  for  the  pur- 
]30se  of  giving  a  preference  to  residents  of  other 
states  in  the  matter  of  the  payment  of  claims 
similar  to  those  of  the  plaintiffs  herein,  and  those 
similarly  situated;  that  among  these  sums  so  taken, 
$40,000.00  was  sent  to  California  in  1929,  and 
$50,000.0  in  1932,  which  sums  were  invested  in 
securities  that  are  now  held  in  California,  and  that 
there  was  a  similar  attempt  to  give  a  preference 
to  residents  of  Oregon  and  Wyoming,  all  in  viola- 
tion of  the  rights  conferred  upon  the  plaintiffs  and 
those  similarly  situated. 

Mr.  Morgan:  May  I  interrupt  or  suggest,  Mr. 
Nealon*?  If  the  Court,  pleases,  Mr.  Nealon  is  read- 
ing the  petition  which,  of  course,  sets  out  [17] 
the  facts,  and  with  the  purpose,  I  presume,  of 
having  the  petition  included,  or  the  evidence  iu- 
cluded  in  the  record.  That  petition  is.  in  all  re- 
spects, similar  to  the  petition  that  has  been  filed, 
or  practically  in  all  respects  similar  to  the  ])eti- 
tiou  that  has  been  filed  by  Mrs.  Monaghan,  with 
the  exception  that  she  asks  for  one  fee  for  both 
counsel,  and  now  T  nnderstand  that  all  of  the  at- 
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torneys — at  least,  all  of  Mrs.  Monaghan's  attorneys 
have  been  furnished  with  copies  of  this  petition 
or  have  read  the  same,  verified  petitions  are  now 
before  the  Court,  and  I  wonder  if  it  could  not 
be  considered  that  the  petition  or  both  petitions 
have  been  read  into  the  record  and  made  a  part 
of  the  record?  The  Court,  of  course,  will  read  the 
petition,  I  presume.  If  it  would  not  serve  the  pur- 
pose if  the  petition  were  summarized.  I  say  that 
in  the  interest  of  expediency. 

Mr.  Nealon:  Mr.  Morgan  is  mistaken,  I  am 
not  reading  from  the  petition.  I  am  reading  from 
the  hypothetical  question,  copies  of  which  I  have 
furnished  to  those  who  have  made — those  whose 
depositions  have  been  taken  and  to  witnesses  I 
have  called.  They  are  different  in  respects.  They 
are  more  complete,  thougli  I  think  come  more 
closely  to  following  the  evidence.  I  will  state  [18] 
I  do  expect  to  offer  it  at  the  end  of  this  petition 
that  I  filed  as  evidence  after  I  swear  to  its  truth, 
so  that  that  will  be  in  the  record  also,  but  I  think 
it  is  necessary,  if  your  Honor  please,  that  I  tes- 
tify  

The  Court :  (Interrupting)  Do  you  have  that 
all  written  up  1 

The  Witness:    I  have  it  all  written  up. 

The  Court:  Why  don't  you  introduce  thaf?  T 
will  have  to  read  it  again,  it  seems  to  me. 

The  Witness:    Will  you  consider  it  as  read? 

The  Court :    Yes,  surely,  save  time. 
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The  Witness:    All  right,  then.    At  this  time,  then, 
if  your  Honor  please,  I  will  offer  in  evidence  the 
petition  of  Thomas  W.  Nealon  filed  in  this  case, 
and  ask  that  it  be  marked  as  an  exhibit. 
The  Court :    All  right,  it  may  be  admitted. 

(The  document  was  admitted  as  Petitioner 
Nealon 's  Exhibit  No.  3  in  evidence.) 

[Printer's  Note:  Petitioner  Nealon 's  Ex- 
hibit No.  3  is  set  out  on  pages  108-164  of  this 
printed  record.] 

Mr.  Nealon:  Well,  at  this  time,  then,  I  will 
introduce  into  evidence  the  deposition  of  Judge 
Samuel  L.  Pattee,  which  contains,  and  I  so  tes- 
tify, the  identical  questions  from  which  I  have 
testified,  contains  absolutely  that  matter,  and  then 
I  will  read  to  you  on  the  stand  the  questions  and 
[19]  answers  of  Judge  Pattee.  I  will  testify  also 
that  I  have  every  reason  to  believe  that  neither 
Judge  Pattee  nor  William  H.  Burgess  are  now 
present  in  town  so  as  to  make  this  available 

The  Court:  (Interrupting)  Now,  what  are  you 
going  to  read? 

The  Witness:  Just  the  questions  and  answers. 
They  will  be  quite  short. 

The  Court:    Well,  all  right. 

The  Witness:  I  will  offer  next  the  petition 
of  William  H.  Burgess — I  mean  the  deposition.  I 
will  read  the  questions  and  answers. 

The  Court:    All  right. 
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The  Witness:  I  will  leave  out  the  formal  parts 
because  your  Honor  will  have  that  before  you. 

(Thereupon  the  deposition  of  William  H. 
Burgess  was  read  by  the  witness,  after  which 
it  was  offered  in  evidence  and  received  as  Peti- 
tioner Nealon's  Exhibit  No.  4  in  evidence.) 

[Printer's  Note:  Petitioner  Nealon's  Ex- 
hibit No.  4  is  set  out  at  pages  164-216  of  this 
printed  record.] 

The  Witness:  Now,  I  offer  the  testimony  of 
Judge  Samuel  Pattee.  Do  you  want  me  to  read  the 
questions  and  answers  on  that? 

The  Court:  I  don't  think  it  will  be  necessary. 
I  will  have  to  read  it  again. 

The  Witness:  I  might  state  he  fixes  this  fee  at 
$100,000.00.  He  says,  in  his  opinion,  ten  per  [20] 
cent  would  be  reasonable,  but  he  is  fixing  at 
that  sum. 

(The  deposition  of  Judge  Samuel  L.  Pattee 
was  received  in  evidence  as  Petitioner  Nealon's 
Exhibit  No.  5  in  evidence.) 

[Printer's  Note:  Petitioner  Nealon's  Ex- 
hibit No.  5  is  set  out  at  pages  216-221  of  this 
printed  record.] 

The  Witness:  Now,  I  might  add  a  little  bit  to 
the  testimony  in  my  application ;  that  is,  I  have  paid 
out  al]  of  the  sums  alleged  in  there  as  having  been 
paid  by  me,  and  there  was  one  mistake  in  the 
amount.  I  got  a  rebate  of  eighty-two  cents,  and 
I  omitted  an  amount  of  five   dollars  that   I   paid 
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for  the  getting  of  the  opinion,  but  I  have  not 
changed  the  amount.  I  have  here  paid  bills  and 
checks  on  this  case  covering  that  fund  with  certain 
data,  such  as  telegrams  that  are  connected  with  it. 
I  offer  those  into  evidence  as  one  exhibit,  if  your 
Honor  please.  You  may  examine  it  at  your  leisure. 
(The  documents  were  received  as  Petitioner 
Nealon 's  Exhibit  No.  6  in  evidence.) 
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The  Witness:  Now,  these  services  rendered  to 
these  clients  include  not  only  services  in  this  Court, 
but  in  the  State  courts,  proceedings  there  which, 
in  my  opinion,  saved  the  fund  from  being  trans- 
ferred out  of  the  State  so  this  Court  could  never 
obtain  jurisdiction.  I  have  here  a  certified  copy 
of  the  proceedings,  together  with  a  [21]  letter  from 
one  of  their  clients,  authorizing  me  to  institute  the 
suit.  I  will  offer  that  in  evidence,  if  your  Honor 
please. 

(The   document   was   received   as   Petitioner 
Nealon 's  Exhibit  No.  7  in  evidence.) 

The  Witness:  Now,  my  total  expenses  for  the 
period  of  three  and  one-half  years  during  which 
T  was  in  the — handled  this  case,  was  some  Thirteen 
Thousand,  Seven  Hundred  and  Fifty  odd  Dollars. 
Five  Thousand,  Four  Hundred  of  that,  approxi- 
mately that  amount  was  paid  to  Mrs.  Monaghan. 
She  had  been  in  my  employ  from  a  period  early 
in  1933,  to  the  17th  day  of  April,  1934,  just  prior 
to  the  time  when  the  decision  was  handed  down, 
which  I  think  was  April  20th.  That  is  the  period 
in  the  general  expenses.  There  is  no  allowance 
asked  for  that  at  all.  I  am  showing  the  amount 
of  the  work  and  the  risks  I  took  in  the  premises. 
All  that  was  paid,  $3,000.00  in  Liberty  Bonds, 
not  Liberty  Bonds,  but  Home  Owners'  Loan  Bonds. 
The  balance  was  paid  by  means  of  paying  her  ex- 
penses, Hotel  Adams  and  Jefferson,  and  bought 
meals  during  the  period  she  was  with  me  there. 
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Now,  I,  of  course,  cannot  testify  as  to  all  the 
services  that  Mrs.  Monaghan  rendered,  but  she  [22] 
did  render  quite  valuable  services,  some  of  the 
most  valuable  part  of  which  I  don't  think  are  in- 
cluded in  her  petition.  She  carried  on  practically 
all  the  correspondence  with  the  plaintiffs  in  the 
cases.  She  made  many  of  the  investigations.  One 
very  important  thing  that  she  did  in  that  con- 
nection was  in  ascertaining  the  citizenship  of  Ida 
May  Roton,  who  was  one  of  all  the  people  to  as- 
sign their  claim  in  the  first  instance,  and  Inga  G. 
Gudmundsen,  one  of  the  plaintiffs  in  here.  Inga 
Gudmundsen  was  the  only  one  that  had  claimed 
more  than  $3,000.00.  Had  Mrs.  or  Miss  Roton,  I 
don't  know  which  it  is,  not  been  a  citizen  of  Ari- 
zona, we  would  not  have  had  a  jurisdictional 
amount;  that  is,  could  not  otherwise  be  a  party. 

She  did  a  great  deal  in  the  way  of  investigations 
of  facts  shown  in  the  various  suits  in  the  State 
Courts,  carried  on  practically  all  correspondence, 
and  brought  many  of  the  parties  into  my  office, 
and  procured  affidavits,  and  made  examination  of 
records  and  made  an  affidavit  that  was  used  in 
the  proper  cause  showing  the  insolvency.  All  of 
this  necessarily  helped  a  great  deal,  but  she  can 
testify  to  that  much  more  than  I  (^an. 

She  was  present  also  at  the  hearing  at  San 
Francisco,  though  she  did  not  participate  in  the 
[23]  argument.  She  also  did  a  good  deal  of  re- 
seaT(;h  work,  the  amount  of  which  I  could  not 
estimate. 
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I  might  say  in  regard  to  these  expenses,  there 
are  two  items  there  which  I  have  not  receipts. 
One  was  on  my  expenses  on  the  trip  to  San  Fran- 
cisco. I  charged  in  that  the  actual  hotel  and  five 
dollars  a  day  for  expenses.  There  are  five  days, 
I  think  it  calls  for.  I  also  have  charged  in  there 
for  the  time  of  my  secretary  while  she  was  en- 
gaged on  the  briefs  alone,  not  the  general  work, 
but  on  the  briefs  alone,  and  charged  that  on  the 
basis  of  $35  a  week.  At  first  she  was  only  get- 
ting $25  a  week,  but  I  made  an  allowance  after- 
wards that  made  it  $35.  I  charged  that  on  ex- 
penses paid  out.  If  I  should  forget  anything — 
should  I  have  forgotten  anything,  I  hope  your 
Honor  will  ask  me  and  I  will  supply  it. 

The  Court:     All  right. 

Mr.  Morgan:  Mr.  Nealon,  before  you  get  off 
the  stand,  and  in  order  to  get  it  on  the  record, 
when  Mr.  Pattee  fixed  the  fee  of  $100,000.00,  was 
that  one-half  of  a  reasonable  fee? 

The  Witness:  I  think  that  is  the  way  he  in- 
tended. Ten  per  cent  was  a  reasonable  fee  for 
the  whole  thing. 

Mr.  Morgan:     Sir?  [24] 

The  Witness:  Ten  per  cent  would  be  a  reason- 
able fee. 

Mr.  Morgan:     Based  on  Two  Million  Dollars? 

The  Witness:     Yes. 

Mr.  Morgan:     That  is  all.     Thank  you. 

The    Witness:     The    hypothetical    question,    he 
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states  that  any  trust  fund  recovered  in  excess  of 

Two  Million  Dollars. 

(The  witness  was  excused.) 
Mr.  Nealon :     Will  Mr.  Dougherty  take  the  stand, 
please  ? 


M.  J.  DOUGHERTY 

was  called  as  a  witness  on  behalf  of  Petitioner 
Nealon,  and  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
Mr.  Nealon: 

Q.     State  your  name  to  the  Court,  please. 

A.     M.  J.  Dougherty. 

Q.     And  you  have  been  a  resident  of  Maricopa 
County  how  long,  Mr.  Dougherty? 

A.     Twenty-eight  years. 

Q.     And  have  been  a  member  of  the  Bar  of  this 
Court  for  how  long? 

A.     Twenty-eight  years.  [25] 

Q.     You  have  been  in  active  practice  all  of  that 
time? 

A.     Except  during  the  past  year  of  my  illness, 

yes. 

Q.     And  you  are  a  member  of  the  Bar  of  the 
Ninth  Circuit  Court  of  Appeals'?  A.     Yes. 

Q.     And    the    Supreme    Court    of    the    United 

States?  A.     Yes. 

Q.     You   have   handled    litigation    in    which    the 
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amounts  in  volved  were  in  excess  of  a  Million  Dol- 
lars ?  A.     Yes. 

Q.  Was  some  of  that  litigation  in  the  nature  of 
class  suits,  or  involved  the  same  kind  of  issues  f 

A.  Yes,  they  were.  They  involved  a  great  many 
questions  with  a  great  many  persons,  and  to  some 
extent  they  involved  classes. 

Q.  Was  that  litigation  conducted  in  this  Court, 
Mr.  Dougherty? 

A.     One  of  them  was,  one  suit. 

Q.  You  are  familiar  with  the  fees  usually 
charged  by  attorneys  in  Arizona? 

A.     Yes,  I  believe  I  am. 

Q.  You  have  read  the  hypothetical  question  that 
has  been  incorporated  into  the  record  here,  [26] 
have  you  not?  A.     Yes,  I  have. 

Q.  And  how  long  have  you  known  the  Petitioner 
Nealon  ? 

A.     For  something  over  twenty-five  years. 

Q.  And  state  to  the  Court  your  opinion  of  his 
standing  as  a  lawyer,  and  so  forth. 

A.  Well,  I  have  always  regarded  Mr.  Nealon 
as  an  attorney  of  exceptional  qualifications,  a  man 
who — an  attorney  who  would  give  very  close  atten- 
tion to  any  business  which  he  handled;  very  faith- 
ful to  the  interests  of  his  clients,  and  a  very  indus- 
trious practitioner;  a  man  of  unquestionable  stand- 
ing and  honesty;  has  a  very  high  regard  by  the 
members  of  the  Bar,  and  by  the  citizens  of  the 
County,  as  indicated  by  his  practice. 
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Q.  You  have  been  associated  with  me  in  cases, 
and  have  been  against  me  in  cases,  have  yen  not? 

A.  Yes,  both  ways,  parts  of  the  way,  sometimes 
on  one  side,  sometimes  on  the  other. 

Q.  Now,  in  answer  to  the  hypothetical  question 
which  has  been  submitted  to  you,  state  what,  in 
your  opinion,  w^ould  be  a  proper  fee  in  the  premises  ? 

A.  I  think  that  ten  per  cent  of  the  amount  [27] 
recovered  would  be  a  reasonable  fee. 

Q.  Now,  will  you  state  your  reasons  for  that 
opinion,  please*? 

A.  Yes.  I  have  always  regarded  the  nature  of 
the  litigation  involved,  the  complexity  of  the  legal 
questions;  the  risks  involved,  and  the  time  element 
all  enters  very  materially  into  the  consideration  of 
the  fee.  In  cases  of  this  kind  I,  after  reading  over 
that  explanation  of  the  work  done,  it  cannot  help 
but  impress  anyone  who  reads  it  the  length  of  time 
required  to  prosecute  the  litigation  to  an  approach- 
ing end.  A  great  number  of  intei*views  and  con- 
ferences that  it  must  have  involved,  and  the  ex- 
ceptional amount  of  time  required. 

I  am  more  or  less  familiar  with  the  litigation  in- 
dependent of  this  question  that  has  been  submitted 
to  me.  I  have  a  number  of  clients  who  have  held  ob- 
ligations to  that  company.  None  of  them  held 
enough  to  warrant  a  separate  procedure.  Any  one 
of  them  would  have  been  very  fortunate  if  they 
could  have  induced  any  attorney  to  handle  tlieir 
matter  for  ten  per  cent  of  the  amount  involved,  and 
they  were  unable  to  do  so  because  no  attorney  would 
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take  it  for  ten  per  cent,  but  they  would  be  very 
fortunate  if  they  could  have  gotten  [28]  it  for  ten 
percent.  I  think,  as  a  matter  of  fact,  they  would  be 
fortunate  if  it  could  be  handled;  in  fact,  no  less 
fortunately  as  an  aggregation. 

The  complexity  of  the  questions  involved  is  really 
astounding.  It  involves  not  only  questions  arising 
in  the  field  of  law,  but  in  accounting  and  corporate 
practices,  statutory  constructions,  that  you  need 
only  be  an  attorney  with  the  knowledge  of  cor- 
poration procedure  which  would  follow  the  ramifi- 
cations which  this  Com^Dany  took  in  its  business,  and 
only  one  with  a  fairly  comi3rehensive  knowledge  of 
accounting  would  be  "able  to  piece  the  transactions 
together  to  make  it  a  complete  picture. 

In  all  fields  of  human  endeavor,  as  far  as  I  know, 
the  risk  very  materially  determines  the  charge  for 
services,  whether  it  be  by  interest  or  in  any  other 
way.  Of  course,  a  case  of  this  kind  involves  a  great 
risk. 

We  often  take  cases  which  we  have  to  carry 
through  for  probably  two  or  three  years,  with  the 
possibility  that  the  entire  time  will  be  lost  if  the 
case  is  unsuccessful,  and  I  think  that  is  the  case 
here,  that  the  risk  involved  materially  entered  into 
the  consideration.  A  case  of  this  kind,  when  it 
comes  into  an  office,  it  occupies  [29]  the  attention 
of  an  attorney  not  only  when  he  is  actually  work- 
ing on  it,  but  he  has  the  case  on  his  mind  as  long 
as  it  stays  in  the  office,  and  it  is  substantially  true 
to  say  it  remains  on  his  mind  as  a  part  of  his  active 
thoughts   during  all  the  time  it  remains  uncom- 
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pleted  in  his  office.  Only  professional  men  who  have 
had  experience  with  cases  of  this  kind  realize  the 
amount  of  time  an  attorney  puts  upon  the  case  out- 
side of  his  office,  and  outside  interviews  and  con- 
ferences. It  seems  to  me  that  it  required  profes- 
sional services,  professional  skill,  I'd  say,  of  the 
very  highest  order  to  have  followed  this  case  as 
closely  as  was  necessary  to  bring  it  to  a  conclusion. 
In  the  first  place,  there  were  fundamental  questions 
involved  there  that  would  decide  the  success  or  fail- 
ure of  the  case  in  the  beginning,  not:  to  mention  any- 
thing about  jjrocedural  questions  or  questions  on 
adjective  law.  Upon  the  whole,  on  reading  that 
through,  I  would  regard  it  as  an  exceptional  case, 
and  one  that  is  very  creditable  to  Mr.  Nealon  and 
whoever  was  associated  with  him  in  the  case.  I 
am  sure  that  nothing  more  could  have  been  hon- 
ored for  those  involved  than  what  the  final  judg- 
ment in  this  case  will  include.  When  I  say  ten  per 
cent,  it  [30]  is  not  a  stereotyped  expression.  I  say 
if  any  one  of  those  clients  had  come  to  any  lawyer 
in  Maricopa  County  and  said,  "Will  you  handle 
my  matter  for  ten  per  cent?",  tlicy  v/ould  be  dis- 
appointed because  no  lawyer  in  tliis  State  would 
have  taken  that  account  for  ten  i^er  cent  and  do  iv. 
Now,  when  he  gets  the  same  result  in  the  aggre- 
gate, there  isn't  any  reason  that  I  can  see  why  he 
should  not  be  paid  ten  x^er  cent,  and  that  would  be 
a  very  moderate  fee. 

Mr.   Nealon:     Does  the   Court    wisli  to   ask   any 
questions'? 

The  Court:     No. 
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Mr.  Nealon:     Thank  you,  Mr.  Dougherty. 

(The  witness  was  excused.) 
Mr.   Nealon:     Judge    Jenckes,    take    the    stand, 

please. 


JOSEPH  S.  JENKES, 

a  witness  on  behalf  of  Petitioner  Nealon,  was  duly 
sworn,  and  testified  as  follows: 

Direct  Examination 
Mr.  Nealon: 

Q.     State  your  name,  please. 

A.     Joseph  S.  Jenckes. 

Q.  You  are  resident  of  Maricopa  County  for 
[31]  how  long,  Judge  Jenckes? 

A.     Thirty  years. 

Q.  You  were  former  Judge  of  the  Superior 
Court  of  the  State  of  Arizona  and  the  County  of 
Maricopa,  were  you  not?  A.     I  was. 

Q.  How  long  did  you  serve  in  that  capacity, 
please?  A.     Ten  years. 

Q.  And  in  that  capacity  did  you  have  the 
handling  of  many  equity  cases,  including  receiver- 
ships, and  so  forth? 

A.     Well,  some.    I  wouldn't  say  many,  but  some. 

Q.     You  have  handled  many  equity  cases? 

A.  Well,  I  guess  there  were  equity  cases.  It  is 
hard  to  distinguish  what  are  equity  cases  in  the 
Superior  Court. 

Q.  You  are  a  member  of  this  Court  and  the  Bar 
of  this  Court  for  how  long? 
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A.     Twenty-five  years. 

Q.  And  have  been  a  member  of  the  Bar  of  the 
Ninth  Circuit  Court  of  Appeals  approximately  the 
same  time? 

A.  Well,  1917,  1  think  was  the  first  case  I 
handled  and  went  there  on. 

Q.  You  had  some  knowledge  of  this  case  and 
of  [32]  the  Waddoups  group  of  Building  &  Loan 
Associations  while  you  were  upon  the  Superior 
Court  bench? 

A.  Yes,  I  first  learned  of  tliis  Building  &  Loan 
Association,  so-called,  I  think  in  1931. 

Q.  So  that  you  have  a  knowledge  in  regard  to 
these  cases  outside  of  that  incorporated  into  the 
hypothetical  question?  A.     Yes. 

Q.  That  question  has  been  submitted  to  you  and 
you  have  read  it?  A.     Yes. 

Q.  How  long  have  you  known  the  Petitioner 
Nealon  ? 

A.  Well,  I  think  it  has  been  about  twenty  years, 
might  have  been  twenty-two.  Ever  since  you  came 
here,  as  I  recall. 

Q.  For  your  information,  I  came  in  1914.  I 
have  practiced  in  your  Court?  A.     Yes. 

Q.  We  have  been  associated  together  in  some 
cases  and  opposed  in  some  cases?  A.     Yes. 

Q.  Will  you  state  your  opinion  to  the  Court  as 
to  my  standing  as  a  lawyer,  and  so  forth? 

x\.  Why,  I  think  the  standing  of  Mr.  Nealon  as 
a  lawyer  in  this  community  is  of  tlio  liigliest,  both 
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[33]  as  to  his  character  and  as  to  his  ability  as  a 

lawyer. 

Q.  In  the  submitting  of  the  hypothetical  ques- 
tion to  you,  will  you  please  answer  as  to  what  fees 
you  would  deem  reasonable  in  the  premises  for  the 
services  rendered*? 

A.  Yes.  The  hypothetical  question  directed  my 
attention  particularly  to  the  services  rendered  by 
Mr.  Nealon,  but  I  gathered  from  reading  the  ques- 
tion that  those  services  were  rendered  by  him  in 
conjunction  with  his  associate,  Mrs.  Monaghan,  and 
I  have  considered  the  whole  proposition  as  a  joint 
proposition;  that  is,  services  rendered  by  counsel 
for  the  plaintiffs  in  this  case,  and  I  believe,  I  find 
— I  heard  Mr.  Nealon  state  a  short  time  ago  that  he 
was  asking  for  compensation  for  himself  of  one- 
half  of  that,  so  I  base — it  would  be  hard,  it  would 
be  difficult  to  segregate  the  services  rendered  by 
Mr.  Nealon  from  those  rendered  jointly  by  himself 
and  Mrs.  Monaghan,  so  I  will  consider  the  proposi- 
tion as  a  joint  proposition  first  and  say  that  I  be- 
lieve a  fee  of  ten  per  cent  of  the  amount  recovered, 
w^hich  is  upwards  of  Two  Million  Dollars,  would 
be  a  very  reasonable  fee  for  counsel  for  the  plain- 
tiffs, and  as  Mr.  Nealon  is  asking  for  half  of  the 
fee  of  counsel  [34]  for  the  plaintiffs,  I'd  say  that 
my  answer  to  the  typothetical  questions  would  be 
that  $100,000.00  would  be  reasonable. 

Q.  Now,  will  you  state  the  reason  for  your 
opinion  in  fixing  that  valuation,  please? 

A.    Well,  a  case  of  that  kind,  if  you  will  read 
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this  hypothetical  question,  and  if  you  know  some- 
thing of  these  so-called  building  and  loan  associa- 
tions and  what  has  happened  to  them  in  the  past 
few  years,  one  would  regard  an  action  of  this  kind 
largely  as  a  salvage  proposition,  that  it  is  a  good 
deal  like  salvaging  a  wreck  at  sea.  It  is  a  wreck, 
and  it  is  gone  imless  somebody  interests  themselves 
enough  in  it  to  go  after  it  and  try  to  recover  some 
of  it,  and  this  particular  wreck,  it  appears,  was  in 
the  situation,  or  it  was  until  Mr.  Nealon  and  Mrs. 
Monaghan  got  into  the  picture.  It  is  like  the  situa- 
tion that  exists  with  the  Lusitania.  It  is  at  the  bot- 
tom of  the  ocean,  and  in  order  to  salvage  it,  you 
have  got  to  expend  a  lot  of  energy.  Mr.  Nealon 
and  Mrs.  Monaghan  have  expended  that  time  and 
energy  and  raised  this  wreck  to  the  surface,  and 
succeeded  in  recovering  for  those  creditors  Two 
Million  Dollars  which,  otherwise,  they  would  not 
have  had,  and  I  believe  that  if  they  had  contacted 
the  whole  bunch  of  [35]  creditors  and  made  a  con- 
tract with  them  in  the  beginning,  they  would  have 
been  justified  in  charging  them  fifty  per  cent  at 
least  for  salvaging  whatever  they  could,  and  that 
certainly  ten  per  cent  is  a  very,  very  modest  fee 
for  what  they  have  accomplished.  The  time  and  en- 
ergy expended  upon  it  is  all  contained  in  the  hypo- 
thetical question.  If  they  had  not  recovered,  their 
services  would  have  been  entirely  lost  to  them- 
selves, three  years  of  labor  for  nothing,  and  that, 
of  course,  is  always  taken  into  consideration  in 
questions  of  this  kind,  labor  expended  of  586  days 
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in  court,  I  believe  that  is  what  is  stated  in  the 

hypothetical  question. 

Q.     In  the  preparation  of  briefs. 

A.  Preparation  of  briefs  and  attendance  in 
court,  that  in  itself,  if  paid  for  without  the  risk 
of  being  lost  because  of  any  contingency,  in  itself 
would  be  worth  a  hundred  dollars  a  day,  or  $558,- 
600.00. 

Q.  I  think  you  have  got  your  figures  too  high 
as  to  the  days. 

A.  Well,  I  haven't,  Judge,  in  the  hypothetical 
question — — 

Q.  (Interrupting)  I  think  you  are  right.  I 
didn't  realize  that.  [36]  A.     Yes. 

Q.     That  was  court  days,  500  days. 

A.  Yes.  I  don't  have  any  hesitation  at  all  in 
saying  that  I  am  well  satisfied  that  the  services 
rendered  in  this  case  was  worth  ten  per  cent,  and 
Mr.  Nealon's  services,  if  he  says  he  has  to  have 
half,  I  would  say  his  services  were  well  worth  a 
hundred  thousand  dollars. 

Mr.  Nealon:  Does  the  Court  care  to  ask  any 
questions  ? 

The  Court:     No. 

(The  witness  was  excused.) 

Mr.  Nealon:  I  think  that  is  all  I  want  to  put 
in.  At  the  close  of  the  case  I  want  to  offer  a  couple 
of  motions  for  petitions. 

The  Court:     All  right. 

Mr.  Morgan:  May  the  ai^plicant  proceed,  your 
Honor,  with  the  petition  of  Elizabeth  G.  Monaghan  ? 
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The  Court:     We  will  take  a  brief  recess  before 
yon  proceed. 

(A  short  recess  was  taken,  after  which  all 
parties,  as  noted  by  the  Clerk's  record,  being 
present,  the  hearing  resumed  as  follows:) 
Mr.  Morgan:     May  Mrs.  Monaghan  be  sworn? 

[37] 


ELIZABETH  G.  MONAGHAN, 

a  witness  in  her  own  behalf,  was  duly  sworn  and 
testified  as  follows: 

Direct  Examination 
Mr.  Morgan: 

Q.     Your  name  for  the  record,  please? 

A.     Elizabeth  G.  Monaghan. 

Q.     Where  do  you  reside? 

A.     Prescott,  Arizona. 

Q.     What  is  your  profession? 

A.     Attorney. 

Q.     When  were  you  first  admitted? 

A.     In 

Q.     (Interrupting)     What  year?  A.     1923. 

Q.     Where  were  you  admitted,  in  Arizona? 

A.     In  Arizona,  yes. 

Q.     Are  you  admitted  in  other  states? 

A.     California. 

Q.    You  are  also  admitted,  of  course,  to  practice 
in  the  Federal  Courts? 
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A.  I  am  admitted  to  practice  in  the  Federal 
Courts  of  Arizona,  and  the  Ninth  Circuit  Court. 

Q.  Prior  to  your  admission  to  the  Bar,  did  you 
have  any  legal  experience? 

A.  Yes,  I  have  been  legal  secretary  and  law 
clerk  since  1912.  [38] 

Q.     Continuously  to  1923? 

A.     Continuously. 

Q.  Since  the  year  1923,  were  you  connected  in 
the  general  practice  of  law,  and  if  so,  where? 

A.     In  Prescott  and  Phoenix. 

Q.  In  a  general  way,  what  does  your  practice 
consist  of? 

A.  Just  general,  Mr.  Morgan;  equity  and  law, 
probating  contested  wills;  bankruptcy.  I  had  some 
receivership  experience. 

Q.  Have  you  had  any — Prior  to  the  institution 
of  the  present  action,  did  you  have  any  special  expe- 
rience on  practice  in  connection  with  receivership 
proceedings. 

A.  Yes,  I  did,  in  connection  with  the  Jerome- 
Portland  receiverships.  I  think  there  were  several 
cases  in  that  group. 

Q.     Was  that  a  class  case? 

A.  That  was  a  class  suit.  I  think  it  involved 
something — well,  it  was  a  million,  five  or  six  hundred 
thousand  dollars  in  that.    I  think  it  was  recovered. 

Q.  Aftei'  your  admission  to  the  Bar,  you  worked 
on  this  case? 

A.  T  worked  on  this  case  while  I  was  in  your 
office. 
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Q.  Did  you  have  any  special  experience  in  [39] 
other  receivership  cases? 

A.  Well,  yes,  while  I  was  assistant  to  Mr. 
Joseph  H.  Morgan  in  the  Coburn  Receivership  in 
1925  and  1926. 

Q.  Do  you  recall  in  what  counties  those  receiver- 
ships were  filed? 

A.  It  was  Yavapai,  Graham,  Gila — there  was 
another  one,  Mohave. 

Q.  What  was  the  total  amount  involved  in  this 
receivership  ? 

A.     Something  like  a  million  and  a  half. 

Q.  During  the  year  1932,  were  you  employed  by 
the  creditors  of  the  Intermountain  Building  &  Loan 
Association  ? 

A.     I  was,  Mr.  Morgan. 

Q.     Particularly  the  jDlaintiifs  in  this  action? 

A.  Yes,  and  more  directly  by  others  prior  to 
these  plaintiffs,  Mr.  Morgan. 

Q.  During  the  year  1932,  did  you  do  any  work 
in  connection  with  the  Intermountain 

A.  (Interrupting)  Oh,  a  great  deal,  in  the 
early  part  of  1932. 

Q.  And  during  all  of  1932,  did  you  work  on 
those  matters? 

A.  All  of  1932  and  of  1933,  practically  all  of 
1934.  [40] 

Q.     And  approximately  how  many  creditors? 

A.     Did  I  have  personally? 

Q.     Had  you  employed? 

A.    I  know  the 
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Q.  (Interrupting)  I  don't  mean  in  the  present 
procedure,  but  I  mean  in  connection  with  the 

A.     (Interrupting)     Oh,  forty  to  fifty. 

Q.  Later  on  were  you  specially  employed  by  the 
plaintiffs  in  this  action? 

A.  Yes,  I  had  been  employed  by  them  just  in  a 
general  way. 

Q.  Written  authority  given  to  you  to  file  the 
action?  A.     Yes,  sir. 

Q.  I  hand  you  three  separate  documents,  one 
signed  by  Guadalupe  Gallegos,  another  by  Inga  G. 
Gudmundsen,  and  one  by  Mata  E.  Dexter. 

A.  There  was  another  one,  Franeisca  Gallegos 
also. 

Q.  Are  these  the  instruments  that  authorized 
you  to  ])ring  in  appropriate  action? 

A.     Yes. 

Mr.  Morgan:  We  offer  those  in  evidence,  your 
Honor,  as  one  exhibit. 

(The  documents  were  received  as  Petitioner 
Monaghan 's  Exhibit  A  in  evidence.)   [41] 

Mr.  Morgan :  I  will  state  for  the  purpose  of  the 
record,  they  authorize  Mrs.  Monaghan  to  institute 
action  against  the  Intermountain  Building  &  Loan 
Association,  and  also  authorized  her  to  employ 
associate  counsel. 

Q.  Following  the  authorization  by  these  par- 
ticular plaintiffs,  did  you  bring  an  action? 

A.     Yes,  I  did,  April  19th,  1933. 
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Q.  The  record  shows  that  you  ^Yere  the  sole 
solicitor  in  that  case? 

A.     Yes,  but  I'd  like  to  explain  that. 

Q.     You  can  make  any  explanation  you  see  fit. 

A.  Those  clients  of  mine,  and  many  others  that  I 
had,  I  had  discussed  the  matter  with  Mr.  Nealon  on 
numerous  occasions.  I  asked  him  if  he  would  join 
with  me  in  these  proceedings,  and  he  said  he  would 
advise  me  and  help  me  all  he  could,  but  he  did  not 
want  to  be  an  attorney  in  the  matter.  It  later  devel- 
oped I  just  had  to  have  someone  for  the  court  work, 
and  I  knew  how  good  he  was,  and  he  joined  me  then 
some  time  subsequent  to  June,  1933. 

Q.  I  believe  the  amended  bill  of  complaint  upon 
which  that  Receiver  was  finally  appointed  in  this 
case  was  filed 

A.     (Interrupting)     June  23rd,  1933. 

Q.  At  that  time  Mr.  Nealon  w^as  not  associated 
[42]  in  the  case? 

A.     Not  as  attorney. 

Q.     As  solicitor  of  record?  A.     No. 

Q.  Later  on  he  did  become  associated  in  the 
record  ? 

A.     Yes,  after  I  had  to 

Q.  (Interrupting)  Mr.  Nealon  said  something 
to  the  effect  that  you  were  employed  by  him  in  1932. 
Was  that  employment  in  connection  with  this  par- 
ticular case? 

A.  Oh,  no,  it  was  some  law  and  special  work.  I 
could  have  brought  my  letter  I  had.  I  think  I  have  a 
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copy  of  it,  just  two  or  three  days  a  week.   I'd  just 

come  down  on  occasions. 

Q.     You  were  working  on  other  cases  for  him? 
A.     Other  cases,  yes.    This  case  was  my  own  case. 
I  brought  this  down  with  me  when  I   came.     It 
originated  in  Prescott. 

Q.  You  have  filed  a  petition  in  this  case  which 
I  believe  practically  in  all  respects  is  similar  to  the 
petition  which  was  filed  by  Mr.  Xealon  except  you 
expect  one  fee  to  be  allowed  both  for  yourself  and 
Mr.  Nealon,  is  that  right? 

A.     That  is  right. 

Q.  I  believe  you  also  include  the  statements  [43] 
to  the  effect  that  you  and  Mr.  Nealon  employed  Mr. 
James  H.  Smith,  an  accountant,  to  assist  you  in 
the  work? 

A.  Yes,  sir;  it  was  necessary.  We  were  not  ac- 
countants, and  the  nature  of  this  case  absolutely  pre- 
cluded us  from  getting  the  information  that  we 
should  have  had  in  order  to  prove  our  case  without  a 
certified  public  accountant,  and  a  good  one  at  that. 

Q.     Did  you  verify  the  petition  you  have  filed? 

A.     I  have. 

Q.  You,  at  this  time,  swear  to  that  petition  as  to 
the  truth  of  the  facts  therein  stated  ?  A.     I  do. 

Q.  What,  if  any,  arrangements  did  you  have 
with  Mr.  Nealon  at  the  time  you  associated  with  him 
in  the  case  as  to  any  fees  you  might  recover? 

A.  The  agreement  was  we  would  split  fifty-fifty, 
he  to  do  the  work  of  briefing;  that  is,  dictating  of 
them.   I  realized  he  was  mucli  more  familiar  with  it 
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than  I  was.  As  to  the  detail  work,  I  did  practically 
ninety  per  cent  of  it,  which  was  all  right.  It  w^as  a 
joint  venture.  What  we  did,  we  did  as  a  joint  ven- 
ture, what  one  did.  The  other  didn't  do  anything 
without  consulting  with  him,  that  vre  didn't  go  over 
pro  and  [44]  con,  go  over  it  nights  and  days.  There 
was  nothing  done  that  was  not  consulted  and  talked 
over,  I  with  him  and  he  with  me. 

Q.  At  the  time  you  were  employed  in  this  case, 
did  these  clients  pay  you  any  fee? 

A.     No. 

Q.     Were  any  of  them  able  to  pay  you  any  fee? 

A.  No,  they  were  not,  Mr.  Morgan.  Most  of  the 
clients  were  in  moderate  circumstances. 

Q.  Just  briefly,  will  you  state  upon  what  general 
investigation  you  base  your  facts  for  the  appoint- 
ment of  a  Receiver,  just  briefly,  now. 

A.  Well,  I  believe,  really,  Mr.  Morgan,  that  it 
would  better  suit  the  purpose  of  the  Court  if  you  will 
just  incorporate  my  petition,  because  I  think  I  have 
set  that  out  very  clearly  in  here.  Of  course,  the  pro- 
ceedings that  went  on,  Mr.  Nealon  set  that  out,  but 
in  regard  to  the  actual  work  and  the  investigation, 
it  is  just  impossible  to  detail  each  little  bit  of  work. 

Q.  What,  if  any,  trips  did  you  make  ascertaining 
■ — in  a  general  way  what  was  the  investigation  you 
personally  made  prior  to  the  institution  of  this 
action  1 

A.  Oh,  I  checked  every  mortgage  that  these  peo- 
ple had  in  Arizona  and  in  Utah.  I  checked  every  [45] 
piece  of  property  there.   I  went  to  Utah  and  exam- 
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ined  all  the  records  up  there.  We  secured  copies  of 
their  reports.  My  sister  got  them  from  Salt  Lake.  We 
checked  them  and  we  found  that  these  reports,  what 
we  called  them  and  what  Mr.  Smith  advised  us  were 
''Cover-up  Reports",  they  did  not  reflect  the  true 
situation  of  the  Company.  We  found  that  Mr.  Wad- 
doups  and  the  other  members  of  the  firm  were  being 
paid  exorbitant  salaries.  We  found  dividends  were 
being  paid  out  of  surplus  and  not  profits. 

Q.     I  believe  that  is  all  shown  in  your  petition  ? 

A.     That  is  all  shown  in  my  petition. 

Q.  How  much  time  did  you  actually  put  in  on 
your  investigation  and  your  work  in  connection  with 
this  case? 

A.  Now,  based  on  Mr.  Nealon's  statement  of  five 
hours  a  day  as  a  legal  day,  I  think  I  put  in  five  hours 
a  day  actually  covering  two  and  a  half  years,  nights, 
Sundays,  holidays  and  days. 

Q.  That  is  to  say,  two  and  a  half  years  continu- 
ous work"? 

A.  Yes.  Of  course,  there  was  a  little  time  out 
that  I  went  to  Chicago  on  the  National  Convention 
that  I  didn't  spend  any  time  there,  but  I  [46]  was 
helping  to  elect  our  beloved  President,  so  I  think  I 
will  be  excused. 

Q.  May  I  present  these  telegrams  to  you  ?  Those 
are  the  telegrams  to  Mr.  Nealonf 

A.     Those  are  telegrams  from  Mr.  Nealon  to  me. 

Q.     Oh,  telegrams  from  Mr.  Nealon  to  you? 

A.     That  was  in  reference  to  clients  that  I  had 
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at  the  time  I  went  to  Chicago.  I  had  been  trying  to 
get    some    settlement    out    of    the    Company,    and 
couldn't  get  anything.  I  think  Mr.  Nealon  has  that 
set  out  on  Page  11  of  his  brief. 

Q.  I  notice  in  one  of  these  wires  he  asked  for 
authority  to  take  some  action? 

A.  Yes,  I  authorized  him  to  bring  suit  that  we 
spoke  of  here  in  order  to  protect  the  assets  and  keep 
them  from  going  out  of  the  State. 

Q.  When  was  the  final  decree  entered  in  this 
case?  A.     In  September,  1936. 

Q.  How  many  pages  of  pleadings,  records,  did 
you  assist  in  preparing  and  file  in  Court? 

A.  Just  a  rough  estimate  in  going  through  the 
files,  I  find  there  were  approximately  a  thousand 
pages  of  legal  work.  That  is  just  that  originated  out 
of  our  side. 

Q.     Did  you,  yourself,  join  in  that  work?  [47] 

A.  Oh,  yes,  all  of  it,  and  a  great  many  of  the  in- 
termediate briefs,  preliminary  briefs  I  wrote  my- 
self without  any  assistance  of  the  stenographer.  I 
mean,  I  just  typed  them  in  my  office. 

Q.     You  worked  up  the  law  in  your  office? 

A.     Oh  yes,  we  did  together. 

Q.     Mr.  Nealon  appeared  jointly  in  court? 

A.  Oh,  yes,  he  did,  did  a  lot  of  law  work,  but 
even  his  work,  law  cases  that  he  looked  up,  it  was 
discussed  with  me,  law  cases  I  looked  up,  every  point 
in  the  proceedings. 

Q.     Have  you  the  total  pages  of  the  briefs? 
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A.  No,  I  haven't,  that  is  just  the  pleadings. 
Briefs,  I  don't  know,  they  were  rather  extensive. 
Mr.  Nealon  dictated  all  the  briefs. 

Q.  How  many  pages  that  were  filed  by  the  Asso- 
ciation did  you  have  to  review? 

A.  I  checked  it  through  their  records,  it  was 
around  700  pages,  exclusive  of  the  briefs  in  the  Cir- 
cuit Court. 

Q.  Now,  Mrs.  Monaghan,  for  the  services  of 
yourself  and  Mr.  Nealon,  what  do  you  state  would  be 
a  reasonable  fee,  taking  into  consideration  the  fact 
your  fee  was  to  be  paid  on  a  contingent  basis  en- 
tirely? 

A.  Well,  of  course,  I  am  not  as  well  versed  [48] 
on  those  matters  as  these  gentlemen  are,  Mr,  Morgan, 
but  when  you  say  that  you  would  not  take  a  case  of, 
say,  five  or  six  hundred  days  for  ten  per  cent,  that  is 
true.  You  know  that  when  you  get  a  big  aggregate 
of  cases,  one  always  takes  it  for  less  than  on  the  sin- 
gle collection,  but  my  estimation  of  what  was  done,  it 
is  just  absolutely  impossible  to  tell  the  amount  of 
work  digging  and  plugging  that  we  did,  all  of  us,  Mr. 
Ion,  Mr.  Smith  and  myself.  Well,  I  would  hate  to 
think  the  Court  would  allow  us  less  than  $150,000.00. 

Q.  Are  you  familiar  with  the  allowance  made  in 
the  Coburn  case  and  the  other  cases'? 

A.  Yes,  I  believe,  if  I  remember,  Mr.  Morgan,  i]i 
that  Coburn  Receivership  that  we  handled,  there  was 
recovered,  well,  the  assets,  I  think,  totaled  around  a 
million  and  a  half.  There  was  only  about  half  of  that 
recovered,  and  a  fee  of  $50,000.00  was  allowed,  and 
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about   Twenty-five   Thousand  in  the  Jerome-Port- 
land. 

Q.  Now,  in  your  petition  you  speak  about  the  em- 
ployment of  Mr.  Smith  ?  A.     Yes. 

Q.  Briefly,  state  how  that  came,  the  emplojTiient 
came  about. 

A.    Well [49] 

Q.  (Interrupting)  What  was  done  with  Mr. 
Smith? 

A.  The  nature  of  this  suit,  it  was  just  as  much 
accounting  in  the  beginning  as  it  was  the  law.  Of 
course,  it  developed  later  into  the  law  questions,  but 
in  the  beginning  we  just  had  to  have  an  expert  ac- 
countant to  get  us  started  on  the  reports,  to  see  how 
to  break  them  down,  to  estimate  the  cost  of  money 
to  the  Association ;  to  see  whether  they  were  making 
any  money  or  not.  Of  course,  I  don't  really  under- 
stand a  lot  of  accomiting,  but  I  know  that  we  just 
had  to  have  his  services  or  we  could  not  have  gotten 
started,  that  is  all. 

Q.  Do  you  know  about  how  many  days  Mr.  Smith 
put  on  this  work  ?  A.     Oh,  goodness. 

Q.    Approximately  ? 

A.  Oh,  I  don't  know.  I  think  he  set  up  here  days 
and  days,  150 — 200  days. 

Q.  And  how  was  he  to  be  paid,  Mr.  Smith  to  be 
paid? 

A.  My  agreement  with  Mr.  Smith  was  after  I 
talked  the  matter  over  with  him,  it  was  on  a  contin- 
gent basis.  If  we  won  out  and  a  Receiver  was  ap- 
pointed, we  would  petition  the  Court  for  a  reasona- 
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ble  fee.  He  took  the  chance;  that  is,  if  [50]  we  lost, 

he  wouldn't  get  it. 

Q.  After  Mr.  Nealon  was  associated  in  the  case 
with  you,  did  he  also  confirm  that  agreement  with 
Mr,  Smith? 

A.  Oh,  yes,  most  of  the  work  was  done,  of  course, 
the  detail  and  the  breaking  down  of  the  reports,  that 
was  done  with  Mr.  Nealon 's  knowledge. 

Q.     You  have  had  considerable  knowledge 

A.  (Interrupting)  Yes,  but  not  the  type  of  ac- 
counting that  was  necessary  in  this  case. 

Q.  From  your  own  knowledge  of  what  Mr.  Smith 
has  done,  what  would  you  say  would  be  a  reasonable 
fee  for  his  services'? 

A.  I  think  an  estimate  of  $10,000.00  was  a  reason- 
able estimation,  if  I  know  the  value  of  the  work  to  us. 

Q.  What  was  the  total  amount,  if  you  know,  that 
w^as  recovered  and  placed  in  the  care  and  custody  of 
the  Court? 

A.  Well,  according  to  the  book  record,  it  was  Two 
Million,  Seven  Hundred  and  some  odd  thousand  dol- 
lars, but  they  discounted  for  loss  on  realization  about 
Six  or  Seven  Hundred  Thousand  Dollars  of  that,  so 
it  was  a  little  over  Two  Million  Dollars.  That  is,  the 
loss  had  not  been  taken  yet,  but  they  considered  it 
would  be  lost.   [51] 

Q.  Does  your  petition  show  the  complications 
that  arose  out  of  this  case  by  reason  of  the  interven- 
tion of  one  Malia  who  was  Superintendent  of  Banks 
in  Utah? 
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A.  Yes,  that  is  set  out  very  clearly  in  both  my 
petition  and  Mr.  Nealon's. 

Q.     Did  that  add  much  to  your  work? 

A.  Very  much.  Mr.  Morgan,  there  wasn't  one  at- 
torney in  this  State,  including  yourself  and  Mr. 
Gust,  that  said  we  had  a  leg  to  stand  on.  We  just 
had  to  fight  every  inch  of  the  way  and  fight 

Q.  (Interrupting)  In  other  words,  this  was  an 
extremely  hazardous  case? 

A.  It  certainly  was,  and  everybody  told  us  we 
w-ere  hanging  by  our  eyebrows. 

Q.  I  think  you  folks  were  told  that  by  a  half 
dozen  lawyers? 

A.  Oh,  by  a  half  dozen  firms  in  this  town  and  in 
Utah. 

Mr.  Morgan:  At  this  time  we  offer  as  a  part  of 
the  records  the  verified  petition  of  Mrs.  Monaghan, 
which  is  filed  in  the  record  here,  which  details  the 
facts 

The  Court:     All  right. 

Mr.  Morgan :  Your  verified  petition,  or  copies  of 
that  petition,  has  been  presented  to  the  [52]  attor- 
neys that  you  have  called  to  testify? 

A.     Yes,  sir. 

Mr.  Morgan :  I  believe  that  is  all  unless  you  have 
something  further,  unless  the  Court  desires 

The  Court:     No  questions. 

(The  witness  was  excused.) 

(The   dociunent   was   received   as   Petitioner 
Monaghan 's  Exhibit  B  in  evidence.) 
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[Printer 's  Note :    Petitioner  Monaghan  's  Ex- 
hibit   B   is   set   out    on   pages    43-108    of   this 
printed  record.] 
Mr.  Morgan:  Mr.  Gust.  At  this  time  while  I  think 
about  it,  if  your  Honor  please,  on  behalf  of  the  Pe- 
titioner, Elizabeth  G.  Monaghan,  we  adopt  the  tes- 
timonj^  offered  on  behalf  of  the  Petitioner  Thomas 
Nealon,  in  so  far  as  it  is  applicable  to  Mrs.  Mona- 
ghan's  petition,  that  one  fee  should  be  allowed,  and 
for  the  purpose  of  showing  the  services  of  Mr.  Nea- 
lon, as  he  has  testified. 
The  Court:     All  right. 


JOHN  L.  GUST 

was  called  as  a  witness  on  behalf  of  the  Petitioner 
Monaghan,  and  being  first  duly  sworn,  testified  as 
follows : 

Direct   Examination 
Mr.  Morgan: 

Q.     Your  name,  please? 

A.     John  L.  Gust. 

Q.     Your  profession?  [53] 

A.     Lawyer. 

Q.  I  believe  you  have  practiced  law  in  the  State 
of  Arizona?  A.     Since  1909. 

Q.     You  are  a  resident  of  Phoenix? 

A.     Yes. 

Q.  You  are  also  admitted,  I  take  it,  in  the  va- 
rious United  States  Courts,  and  I  believe  in  the 
United  States  Supreme  Court?  A.     I  am. 
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Q.     Your  practice  covers  a  very  wide  field? 

A.     Yes,  it  covers  many  different  subjects. 

Q.  You  have  been  involved  in  numerous  re- 
ceiverships,  I  presmue? 

A.     Some,  in  various  ways. 

Q.  In  connection  with  your  law  practice,  I  pre- 
sume you  have  considerable  knowledge  of  what 
fees  should  be  allowed  attorneys  in  cases'? 

A.  Well,  I  have  knowledge  of  what  fees  they 
asked  for  and  what  fees  they  got. 

Q.  Is  an  attorney  entitled  to  a  greater  fee  when 
a  case  is  taken  on  a  contingent  basis  than  where 
he  is  regularly  retained? 

A.     Oh,  undoubtedly. 

Q.     Why  is  that? 

A.  Because  of  the  hazard  he  takes  in  getting 
[54]  anything.  If  he  takes  a  case  on  a  contingent 
fee,  why,  he  may  recover  a  fee,  and,  of  course,  he 
may  get  nothing.    Very  often  he  gets  nothing. 

Q.  How  much  more,  in  your  opinion,  should  be 
charged  for  a  fee  collected  by  one  who  takes  a 
case  on  a  contingent  fee  and  is  successful,  than  o^\v 
who  would  be  regularly  retained  and  paid  in  ad- 
vance ? 

A.  That  would  depend  on  the  nature  of  the  case. 
I  think  in  ordinary  cases  I  have  observed  that  were 
taken  on  a  contingent  fee,  I  think  it  would  be  about 
three  times  the  straight  fee,  but  that  does  not  apply 
in  this  case,  in  my  opinion. 

Q.     Where  the  case  is  hazardous,  the  contingent 
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fee   is   greater,    and   therefore   the    fee    should    be 

greater?  A.     It  should,  yes. 

Q.  Outside  of  what  you  have  heard  in  Court 
and  what  you  may  have  read  in  the  petition  in  this 
case,  do  you  know^  something  about  the  hazards 
of  this  particular  case,  the  legal  questions  involved  ? 

A.  Yes,  quite  a  bit,  because  this  case  came  to 
me  several  times  as  attorney  for  the  Valley  Bank, 
when  the  question  was  raised  as  to  whether  the 
Bank  should  recognize  Malia  and  others  with  ref- 
erence to  handling  of  the  funds — with  reference 
[55]  to  removing  funds,  or  the  possible  removing 
of  funds  out  of  this  State,  and  at  that  time,  while 
I  advised  the  Bank  to  hold  onto  the  money,  I  did 
come  to  the  conclusion,  and  to  Mrs.  Monaghan, 
I  said  to  her  that  the  plaintiffs'  chances  were  very 
slim. 

Q.  Have  you  read  Mrs.  Monaghan 's  verified  jjg- 
tition  detailing  the  work  that  was  done  by  her  and 
her  associate?  A.     Yes. 

Q.  Now,  assuming  that  Mr.  Nealon's  petition  is 
practically  the  same  as  Mrs.  Monaghan 's,  and  also 
taking  into  consideration  the  testimony  of  Mr.  Nea- 
lon  on  the  stand,  and  Mrs.  Monaghan,  any 
knowledge  that  you  may  have  of  their  ability;  the 
fact  that  the  work  was  all  done  on  a  contingent 
basis;  this  case  was  highly  hazardous,  that  it  in- 
volved litigation  and  work  consuming  approxi- 
mately three  and  a  half  years  time,  also  taking 
into  consideration  the  court  proceedings  .which  have 
been  testified  to,  the  difficulties  encountered,  the  ob- 
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stacles  interposed,  including  the  intervention  of 
the  Bank  Commissioner  of  Utah,  Malia,  which 
you  have  just  mentioned,  appeals  to  the  Circuit 
Court  of  Appeals,  and  the  United  States  Supreme 
Court,  and  the  difficult  questions  [56]  involved, 
and  that  as  a  result  of  these  attorneys'  efforts,  the 
assets  amounting  to  approximately  Two  Million 
Dollars  have  been  impounded  in  Court  for  the 
benefit  of  all  creditors  of  the  Association,  what,  in 
your  judgment,  would  be  a  reasonable  fee  for  such 
services  ? 

A.  Mr.  Morgan,  I  think  you  made  an  error  there 
in  your  statement  of  your  time.  I  believe,  accord- 
ing to  Mrs.  Monaghan 's  testimony,  and  Mr.  Nealon's 
too,  it  was  about  two  and  a  half  years  actually 
involved. 

Q.  Well,  it  covered  a  period  of  three  and  a  half 
years,  but  two  and  one-half  years  continuous  work, 
1932  to  1936? 

A.  Yes.  Well,  I  listened  to  the  testimony  of  the 
attorneys  who  testified  for  Mr.  Nealon  and  also 
the  depositions,  and  I  reached  the  conclusion  that 
$150,000.00  for  the  total  fee  of  the  two  would  be 
about  right. 

Q.  Now,  assuming  that  this  petition  of  Mi's. 
Monaghan  is  to  be  considered  separately  from  the 
petition  of  Mr.  Nealon,  what  would  you  have  to  say 
as  to  the  fee  that  should  be  allowed  Mrs.  Monaghan 
separately  1 

A.  I  don't  believe  I  am  able  to  separate  those 
two   fees.     I   think   that   work   was   so   interwoven 
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[57]  that  in  my  own  mind  I  am  not  able  to  deter- 
mine what  should  be  allowed  to  one  and  separately, 
but  I  understood  the  testimony  given  here  that 
that  question  was  not  involved. 

Q.  Now,  explain,  if  you  wish,  any  additional 
basis  for  your  testimony  that  the  fee  should  be 
about  $150,000.00. 

A.  Well,  I  figured  this  over  in  several  ways. 
I  have  looked  up  in  other  connections  the  fees  that 
have  been  allowed  by  Courts  of  Equity,  in  the  Fed- 
eral Courts  and  also  the  State  Courts  somewhat. 
I  find  that  the  figure,  the  percentage  that  has  been 
given  here  on  the  stand  of  ten  per  cent  involving- 
large  amounts  like  this  is  quite  generally  taken  as 
a  sort  of  a  basis.  I  figure  that  that  would  mean  a 
fee  of  about  $200,000.00  in  this  case  for  the  total 
fee,  which  was  the  testimony,  I  believe,  of  Mr.  Bur- 
gess, the  deposition  Mr.  Nealon  introduced  in  evi- 
dence here,  but  I  went  a  step  further  and  figured 
this,  that  if  this  fee  was  to  be  paid  now  before 
there  is  to  be  a  final  distribution  of  the  funds  in 
this  case,  that  maybe  the  present  inventor}^  value 
might  not  be  fully  realized,  and  there  might  be  some 
shrinkage  in  there,  so  I  made  a  deduction  there  in 
arriving  at  the  figure,  because  I  think  it  would  [58] 
be  advisable  to  reach  a  definite  figure,  and  I  made 
some  deduction  there,  and  I  reached  the  figure  of 
$150,000.00.  I  don't  think  I  could  very  well  go 
below  that.  I  notice  these  other  lawyers  testifying 
that  they  had  been  engaged  in  cases  involving  more 
than  a  million  dollars,  and  I  have — I'd  have  to  say 


344  Elizaheth  G.  Monaghan 

(Testimony  of  John  L.  Gust.) 

that  I  never  did  have  a  case  like  this  involving 
that  amount  of  money.  I  have  never  received  a 
fee  such  as  I  am  testifying  to  here  myself  in  my 
own  practice.  I  will  say  this,  however,  that  my 
practice  is  pretty  steady  and  consistent,  and  fairly 
sure  of  remuneration,  and  I  have  had  the  op- 
portunity to  engage  in  cases  of  this  kind,  and  looked 
as  slim  as  this,  and  I  didn't  take  them  because  I 
didn't  think  I  could  afford  to,  because  I  figured  I 
could  not  spend  the  time  that  was  necessary,  and 
take  the  chance  to  recover  that  fee.  I  guess  I  haven 't 
enough  of  the  gambling  spirit  to  do  that,  but  I 
figure  this  fee  principally  in  this  way: 

Suppose  you  take  Mr.  Nealon  and  Mrs.  Mona- 
ghan, both  together,  and  putting  in  the  time  as 
Mr.  Nealon  testified  here,  two  and  a  half  years 
steady  time  on  this  proposition  without  any  com- 
pensation. Certainly,  on  the  basis  of  ordinary  every- 
day law  work,  receiving  their  compensation  not  on 
a  [59]  contingency,  but  as  a  certainty,  those  two 
lawyers,  their  services  should  be  worth  Fifteen 
Thousand  a  year.  I  have  had  quite  a  little  to  do 
with  just  that  kind  of  practice.  I  have  some  law- 
yers in  my  own  employ.  I  know  that  there  are 
other  firms  here  that  do,  and  I  know  something 
about  what  is  supposed  to  be  the  proper  compen- 
sation for  a  lawyer.  While  it  is  a  fact  that  dui- 
ing  this  period  of  time  involved  here,  a  lawyer's 
compensation  has  not  been  so  great,  but  still  T 
will  say  that  anybody  can  see  that  the  combined 
services  of  those  two  people  would  be  at  least  worth 
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Fifteen  Thousand  a  year.  Now,  if  you  will  take 
that  for  two  and  a  half  years  there,  that  makes  $37,- 
500.00.   That  would  be  not  on  a  contingency. 

I  testified  here  that  I  thought  in  the  ordinary 
case  the  ordinary  contingency  fee,  the  contingent 
fee  should  be  about  three  times  the  regular  fee. 
I  will  say  in  this  case  it  could  not  possibly  be  less 
than  five,  because  this  had  many  elements  of  un- 
certainty. The  fact  of  the  matter  was,  that  they 
had  no  evidence  to  begin  with.  They  had  to  go  out 
and  dig  up  this  evidence,  and  that  was  a  difficult 
job,  and  which  I  believe  Mrs.  Monaghan  put  in  a 
great  deal  of  time.  [60] 

They  succeeded  in  getting  that  evidence  and 
enough  to  convince  the  Court  to  make  an  appoint- 
ment of  a  Receiver.  About  the  time  that  v\'as 
done  Malia  had. come  into  the  picture.  The  decisions 
at  that  time  were  such  that  one  had  every  reason 
to  believe  that  Malia  would  be  permitted  to  admin- 
ister this  property  in  the  way  he  was  proposing  to 
do.  That  was  the  reason  I  thought  they  had  no 
chance,  because  of  that  proposition  primarily. 

They  proved  the  negligence  on  the  part  of  Malia, 
according  to  the  decision  of  the  Courts.  In  that 
they  may  have  been  lucky,  or  they  may  have  been 
better  lawyers  than  the  rest  of  us,  I  don't  know^ 
which  it  was,  but  in  either  event,  I  think  if  it  was 
because  of  their  greater  ability,  they  are  entitled 
to  compensation,  or  because  of  their  luck,  they  still 
are. 


346  Elizabeth  G.  Monaghan 

(Testimony  of  John  L.  Gust.) 

I  figure  in  this  case  the  percentage  should  be 
no  less  than  five  times  what  a  straight  fee  would 
be,  and  if  you  figure  five  times  $37,000.00,  you  get 
close  to  the  Two  Hundred  Thousand  again,  and 
then,  as  I  say,  on  the  matter  of  making  some  deduc- 
tion again  to  be  sure  you  are  not  making  it  too 
high,  why,  I  get  somewhere  around  $150,000.00  again 
by  that  method  of  reasoning. 

I  hadn't  thought  of  it  before,  but  I  was  [61]  im- 
pressed by  the  illustration  that  Mr.  Dougherty  gave 
on  the  stand,  which  I  think  is  right,  that  those  credi- 
tors, because  they  were  fortunate  in  having  their 
cases  combined  and  getting  a  fair  and  better  deal 
than  they  would  if  they  had  employed  their  own 
counsel.  Their  case  could  not  have  been  handled 
at  all,  and  would  have  cost  them  much  more,  and 
would  have  been  called  to  put  up  a  very  higher 
percentage. 

Mr.  Morgan :  Thank  you,  very  much.  Any  ques- 
tions, your  Honor? 

The  Court:     No. 

Mr.  Morgan:  Q.  Mr.  Gust,  how  long  have  you 
known  Mrs.  Monaghan? 

A.  Oh,  I  have  known  Mrs.  Monaghan,  I  think 
I  met  her  before  she  was  admitted.  At  any  rate, 
I  have  known  her  ever  since  she  was  admitted. 

Q.  You  have  observed  her  work,  I  presume,  Mr. 
Gust?  A.     Yes,  I  have  quite  a  bit. 

Q.     You  consider  her  an  attorney  of  ability? 

A.     I  do. 

Q.     And  integrity? 
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A.  Yes,  and  of  special  ability  to  do  the  kind 
of  work  she  did  here.  She  generally  goes  after 
you  once  she  starts  after  you  pretty  hard,  as  she 
[62]  did  in  this  case. 

(The  witness  was  excused.) 


FRANCIS  D.  CRABLE 

was  called  as  a  witness  on  behalf  of  the  Petitioner 
Monaghan,  and  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
Mr.  Morgan: 
Q.     Your  name? 
A.     Francis  D.  Crable. 
Q.     Where  do  you  reside,  Mr.  Crable? 
A.     Prescott,  Arizona. 
Q.     You   are   a   practicing   attorney? 
A.     Yes. 

Q.     How  long  have  you  been  practicing? 
A.     A  little  over  twenty-five  years. 
Q.     During  all  of  that  period  in  Arizona? 
A.     Yes. 

Q.  I  presume  you  are  admitted  in  California 
too?  A.     Yes. 

Q.     And  in  all  the  Federal  Courts? 

A.  Except  the  Supreme  Court  of  the  United 
States. 

Q.     Now,  during  your  practice  have  you  been  in- 
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volved  in  cases  of  some  magnitude  involving  a  [63] 

million  dollars'?  A.     Yes. 

Q.  Would  you  mind  detailing  some  of  those 
cases  ? 

A.  Some  receiverships,  and  in  contested  will 
matters,  and  in  general  practice,  Mr.  Morgan,  not 
all  a  million  dollars,  however,  that  is  an  excep- 
tion. 

Q.  I  believe  you  were  employed  in  the  Lowell 
Estate? 

A.  I  represented  the  Trustee  in  the  Lowell 
Estate. 

Q.     That  involved  a  million  and  a  half? 

A.     More  than  that. 

Q.     Two  million  dollars. 

A.     Just  about  two. 

Q.  You  have  also  been  the  attorney  for  the  Re- 
ceiver on  the  appeal  in  the  Arizona  Power  Com- 
pany matter? 

A.     Yes,  I  was  also  trustee  there. 

Q.  You  are  familiar,  then,  with  fees  in  cases  of 
this  character?  A.     Yes,  I  think  so. 

Q.     Where   large   amounts   were   recovered? 

A.     I  think  so. 

Q.     How  long  have  you  known  Mrs.  Monaghan? 

[64] 

A.     Fifteen  years. 

Q.  Have  you  had  an  opportunity  to  observe  her 
while  she  was  practicing  law?  A.     Yes. 

Q.  State  to  the  Court  your  opinion  of  her  abil- 
ity and  integrity  as  a  lawyer. 
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A.  Her  ability,  I  think  I  would  consider  her 
a  very  able  lawyer.  She  is  an  attorney  that  has 
great  energy,  and  has  a  knack  of  going  after  de- 
tails and  accumulating  details  such  as  she  did  in 
this  particular  case.  She  is  untiring  in  her  effort 
and  in  her  work. 

Q.  AVhat  have  you  to  say  as  to  the  fees  when 
they  are  taken  on  a  contingent  basis  rathei*  than 
on  a  regular  retainer,  paid  in  advance"?  Do  you 
think  a  lawyer  is  entitled  to  greater  fees? 

A.     Always. 

Q.  And  that  proportion  of  your  testimony  would 
be  about  the  same  as  Mr.  Gust's? 

A.  Would  be  about  the  same  as  Mr.  Gust's,  and 
for  the  same  reasons  as  given  by  him. 

Q.  I  presume  you  heard  the  testimony  given 
here  in  Court,  given  by  Mrs.  Monaghan  and  her 
associate  counsel,  Mr.  Thomas  W.  Nealon  ? 

A.  I  did,  and  I  have  also  read  Mrs.  Monaghan 's 
petition.  [65] 

Q.  All  right.  Now,  then,  do  you  know — to  save 
time,  you  heard  the  questions  that  I  asked  Mr. 
Gust.  Based  upon,  or  what  you  have  heard  in  court 
here  and  what  you  know  about  these  attorneys,  both 
of  them,  taking  into  consideration  the  work  that  was 
done  on  a  contingent  basis,  the  results  that  were 
attained,  the  case  was  very  hazardous,  what  would 
you  say  would  be  a  reasonable  fee? 

A.  Figuring  in  percentages,  a  reasonable  fee 
for  the  combined  services  I  would  say  would  be 
seven  and  one-half  per  cent,  or  in  dollars  on  Two 
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Million,  that  would  be  One  Hundred  and  Fifty 
Thousand.  I  heard  the  testimony  of  the  attorneys 
who  prec-eded  me  on  the  stand.  Mr.  Gust  stated 
that  he  allowed  some  shrinkage,  I  think.  I  think 
another  reason  for  feeling  that  the  fee  should  not 
be  ten  per  cent,  and  that  is,  that  the  matter  has 
not  yet  been  completed.  The  fund  is  not  at  this 
moment  ready  for  distribution.  There  is  further 
work  to  be  done.  While  that  should  not  lessen  the 
value  of  the  services  rendered  by  these  attorneys, 
nevertheless,  I  think  it  is  something  that  the  Court 
would  consider,  and  that  is  why  I  feel  that  seven 
and  one-half  per  cent  is  fair  and  reasonable. 

Q.  I  take  it,  then,  you  took  into  consideration 
the  fact  that  while  the  effort  of  these  [66]  attor- 
neys resulted  in  impounding  into  the  Court  in  be- 
half of  the  creditors  Two  Million  Dollars,  the  estate 
still  has  to  be  liquidated,  money  has  to  be  liquidated 
and  paid  out? 

A.  Yes,  I  understand  this  litigation  is  pend- 
ing still. 

Mr.  Morgan:  I  believe  that  is  all,  Mr.  Crable. 
Does  the  Court  have  any  questions'? 

The  Court:     No. 

Mr.  Morgan:  Q.  Now  assume,  Mr.  Crable,  that 
Mrs.  Monaghan 's  petition  and  Mr.  Nealon's  peti- 
tion are  to  be  separately  entertained  and  that  the 
fees  are  to  be  allowed  to  each  of  them  separately, 
what  would  you  say  would  be  the  correct  proj^or- 
tion  or  amount  to  allow  Mrs.  Monaghan? 
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A.  First,  Mr.  Morgan,  I  have  the  same  opinion 
of  Mr.  Nealon  as  has  been  expressed  by  the  other 
attorneys. 

Q.     Yes. 

A.  A  high  regard  for  his  ability  and  integrity 
and  character.  I  have — it  is  my  impression  that — 
in  fact,  I  got  this  from  Mrs.  Monaghan's  testi- 
mony, that  Mr.  Nealon  was  in  court  in  the  major 
matters.  As  against  that,  however,  I  off-set  that 
by  the  fact  that  Mrs.  Monaghan  was  the  one  who 
w^as  employed.  In  other  words,  this  is  her  case, 
and  [67]  the  matter  of  to  w^hom  the  business  comes 
is  an  element  to  be  considered,  I  think,  in  fixing  a 
fee,  so  off-setting  the  fact  it  was  her  case  against 
Mr.  Nealon 's  appearances  in  court,  I  would  have 
no  hesitancy  in  saying  that  the  division  should  be 
equal. 

Mr.  Morgan:     Thank  you,  sir.  Mr.  Clark. 
(The  witness  was  excused.) 


E.  S.  CLARK 

was  called  as  a  witness  on  behalf  of  Petitioner 
Monaghan,  and  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 
Mr.  Morgan: 

Q.     What  is  your  name,  please? 

A.     E.  S.  Clark. 
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Q.  And  your  profession,  may  I  ask,  for  the 
record  ? 

K.     Well,  in  my  own  opinion  I  am  a  lawyer. 

Q.  How  long  have  you  been  practicing  law, 
Mr.  Clark? 

A.     Pretty  close  to  a  half  century,  now. 

Q.     Mainly,  I  believe,  in  Arizona*? 

A.     Nearly  all  the  time  in  Arizona. 

Q.  However,  I  think  you  have  tried  cases  in  [68] 
California,  New  Mexico  and  elsewhere? 

A.     Oh,  yes.  I  was  still  a  "sage  brush  lawyer". 

Q.  You  are  admited  to  all  the  Federal  Courts, 
including  the  Supreme  Court  of  the  United  States  ? 

A.    Yes. 

Q.  At  the  present  time  I  believe  you  are  a 
resident  of  Phoenix?  A.     Yes. 

Q.     Prior  to  that  time  you  were  a  resident  of 

A.     (Interrupting) :     Prescott. 

Q.  Now  then,  during  your  experience  as  an 
attorney,  have  you  had  occasion  to  be  involved 
in  cases  of  considerable  magnitude? 

A.  Yes,  I  have  been  involved  in  at  least  two, 
involving  something  over  Two  Million  Dollars. 

Q.     Here  is  Arizona?  A.     Yes. 

Q.  Have  you  represented  plaintiffs  in  class 
suiTs  of  this  character? 

A.  I  don't  think  in  a  case  exactly  like  this  I 
ever  did.  I  have  represented  class  plaintiffs  in  suits 
somewhat  similar,  but  not  exactly  like  this  one. 

Q.  That  is,  corporate  suits,  minority  stockhold- 
ers, I  presume?  A.     Yes.  [69] 


vs.  Harry  W.  Hill  353 

(Testimony  of  E.  S.  Clark.) 

Q.  You  are  familiar  with  the  fees,  I  take  it, 
that  should  be  allowed  counsel,  are  entitled  to  in 
cases  where  fees  are  charged  on  the  contingent 
basis  *? 

A.  I  think  so,  Mr.  Morgan.  I  have  been  ol)- 
serving  those  matters  for  a  good  many  years. 

Q.  Do  you  agree  with  Mr.  Gust  that  where 
fees  were  taken  on  a  contingent  basis  they  should 
be  greater  proportionately  than  those  paid  in  ad- 
vance on  a  regular  retainer? 

A.     I  certainly  do. 

Q.     You  agree  with  his  proporations  ? 

A.  Not  entirely.  I  think  in  a  case  like  this,  be- 
ing exceptional,  as  I  view  it,  the  allowance  to  the 
attorneys  eventually  should  be  considerably  more 
than  in  the  ordinary  contingent  case. 

Q.  You  were  in  court,  I  take  it,  and  heard  the 
testimony  given  by  Mrs.  Monaghan,  and  also  that 
given  by  her  associate  counsel,  Mr.  Thomas  W. 
Nealon?  A.     I  was,  yes. 

Q.  You  have  also  read  the  verified  petition  of 
Mrs.  Monaghan,  detailing  the  work  that  was  done 
and  the  results  accomplished'? 

A.     Yes,  I  have  read  it  carefully. 

Q.  Now,  are  you  acquainted  with  Mrs.  Mona- 
ghan? [70] 

A.  Oh,  for  more  years,  I  guess,  than  I  ought  to 
confess  on  the  stand.  Ever  since  she  came  to  Ari- 
zona, Mr.  Morgan. 

Q.  Have  you  had  an  opportunity  to  view  her 
legal  work,  observe  her  capabilities  as  a  lawyer? 
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A.     Yes,  quite  often. 

Q.  Just  frankly  state  to  the  Court  your  opinion 
of  her  ability  and  integrity  and  general  standing 
as  an  attorney  in  this  community  and  in  this  State. 

A.  Well,  I  am  inclined  to  agree  with  what  Mr. 
Crable  said  about  that.  She  is  very  energetic,  pains- 
taking lawj^er  with  a  genius  for  acquiring  informa- 
tion ;  that  is,  of  importance  in  a  case  she  happens  to 
])e  associated  in.  I  think  she  is  a  lawyer  of  high 
character  and  somewhat,  at  least  as  far  as  women 
lawyers  are  concerned,  exemplary. 

Q.     You  are  also  acquainted  with  Mr.  Nealon? 

A.     Very  well. 

Q.     How  long  have  you  known  Mr.   Nealon? 

A.  Well,  I  have  known  him,  I  should  say,  close 
to  fifteen  years. 

Q.  Are  you  able  to  make  a  statement  as  to  his 
ability  as  a  lawyer? 

A.  Yes,  I  think  he  is  a  lawyer  of  very  high 
ability  and  unimpeachable  integrity,  and  a  very 
[71]  successful  lawyer.  He  is  highly  diligent ;  he  has 
an  excellent  conception  of  legal  principles,  and  he 
knows  very  thoroughly  how  to  apply  them.  In  all 
respects,  I  consider  him  a  very  high  class  lawyer. 

O.  Now,  Mr.  Clark,  taking  into  consideration  the 
testimony  of  these  witnesses,  what  you  have  read  in 
the  verified  petitions,  the  fact  that  this  work  or 
employment  was  undertaken  on  a  wholly  contingent 
basis;  that  the  case  was  highly  hazardous;  that  it 
involved  litigation  and  work  consuming  ap])roxi- 
mately  three  and  a  half  years,  and  approximately 
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two  and  a  half  years  of  continuous  work,  also  the 
court  proceedings  which  have  been  testified  to,  or 
which  are  shown  in  the  petitions,  the  difficulties 
encountered,  the  obstacles  interposed,  including  in- 
tervention of  the  Bank  Examiner  of  Utah,  Mr. 
Malia :  appeals  to  the  Circuit  Court  of  Appeals  and 
to  the  United  States  Supreme  Court;  the  questions 
which  were  involved  in  this  particular  case,  and  that 
as  a  result  of  the  efforts  of  these  attorneys,  assets 
amounting  to  approximately  Two  Million  Dollars 
have  been  impounded  in  court  to  the  benefit  of  all 
creditors  of  the  Association,  what,  in  your  judg- 
ment, would  be  a  reasonable  fee  for  such  [72] 
services  ? 

A.  Well,  Mr.  Morgan,  I  find  it  difficult  to  think 
of  a  parallel  case  to  this.  I  think  this  case  involved 
more  difficulties  in  the  inception  than  almost  any 
case  I  have  ever  had  any  knowledge  of.  It  required 
not  only  accurate,  but  good  judgment  and  a  very 
thorough  knowledge  of  the  law  applicable  to  the 
case,  to  start  with.  It  required  a  vast  amount  of 
work  as  the  petition  reveals  before  counsel  could 
even  come  to  an  intelligent  judgment  as  to  whether 
they  should  go  ahead  or  not,  and  considering  all 
those  things  and  the  fact  that  out  of  what  looked 
to  be  at  the  time,  because  this  case  came  to  my 
attention  early,  and  I  am  frank  to  say  that  I  turned 
it  down,  I  think  it  was  a  monumental  achievement 
that  these  lawyers  have  brought  about,  and  I  agree 
with  Mr.  Gust  and  Mr.  Crable  that  approximately- 
One  Hundred  and  Fifty  Thousand  Dollars  would 
be  a  very  fair  and  reasonable  allowance. 
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Q.  Assuming  now  that  those  petitions  are  to  be 
entertained  separately,  and  a  separate  allowance 
was  to  be  made  to  the  attorneys,  are  you  able  to 
express  what  sohuld  be  allowed  to  Mrs.  Monaghan  ? 

A.  Well,  it  would  be  very  difficult,  as  both  Mr. 
Gust  and  Mr.  Crable  said,  to  arrive  at  a  just  [73] 
estimate  of  the  value  for  the  services  rendered  by 
each  of  these  lawyers.  I  would  prefer  to  put  it  on 
the  same  basis  that  the}^  did,  that  whatever  fee  is 
finally  allowed  by  the  Court  could  be  divided  equally 
betv\-een  them. 

Mr.  Morgan:  That  is  all,  and  tliank  you  very 
much.  Now,  Mr.  McCluske}^ 


HENRY  S.  McCLUSKEY 

was  called  as  a  witness  on  behalf  of  the  petitioners, 
and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Mr.  Morgan: 

Q.     Your  name,  please? 

A.     Henry  S.  McCluskey. 

Q.  I  believe  you  were  the  Receiver  for  the 
Intermountain  Building  &  Loan  Association? 

A.     Yes. 

Q.  First  appointed  as  Receiver  pendente  lite  and 
later  finally  appointed  as  Receiver?  A.     Yes. 

Q.  At  the  time  of  your  appointment  as  Receiver 
and  the  assets  were  turned  over  to  you,  did  you 
make  an  inventory  of  the  assets  of  this  Company? 


vs.  Harry  W.  Hill  o07 

(Testimony  of  Henry  S.  McCluskey.) 

A.  Yes,  under  authority  of  the  Court,  I  em- 
ployed [74]  Mr.  James  A.  Smith  of  the  Plunkett 
Audit  Company,  a  firm  of  public  accountants,  to 
make  an  inventory,  and  inasmuch  as  no  inventory 
was  available. 

Q.  Did  you  arrive  finally  at  a  fair  valuation 
for  these  assets  ? 

A.  Well,  vrhat  we  did  was  took  the  book  value 
inasmuch  as  the  assets  were  distributed  over  many 
states  and  Canada,  and  due  to  the  economic  condi- 
tion prevaling,  the  condition  of  the  properties,  the 
changing  economic  conditions,  it  was  deemed  advis- 
able to  eliminate  the  necessity  for  making  an  ap- 
praisal of  the  value  of  the  properties,  so  the  so- 
called  book  value  of  the  properties  as  carried  on  the 
books  of  the  Corporation  was  taken  as  the  inven- 
tory value.  Subsequently,  in  making  my  report,  we 
took  the  book  values  and  deducted  from  them  the 
adjustments  that  had  been  made,  and  charged  up 
as  an  asset  comprising  the  interest  that  was  based 
upon  usurious  charges  and  the  interest  and  various 
other  charges  that  was  credited  as  assets,  and  elim- 
inated those.  We  allowed  them  the  losses  that  had 
been  taken  on  realization,  that  is,  being  the  differ- 
ence between  the  so-called  inventory  or  book  value 
and  what  we  liad  sold  the  properties  for,  and  then 
cases  where  we  had  compromised  the  indebtedness 
for  less  than  the  [75]  inventory  or  the  book  value, 
we  took  that  as  a  book  loss,  and  then  with  reference 
to  the  properties  that  remained  in  our  possession 
in  Arizona,  based  upon  my  inspection  and  some 
appraisals  that  had  been  made,  we  estimated  what 
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the  fair,  or  what  we  believed  the  fair  value  as  of 
the  time  we  made  the  report,  and  upon  those  fac- 
tors we  arrived  at  what  we  believed  w^as  the  present, 
or  the  value  of  the  assets  at  the  time  we  turned 
them  over  to  Mr.  Hill.  With  reference  to  the  assets 
in  foreign  states,  based  upon  the  information  that 
was  availal^le  in  the  tiles  and  uj)on  appraisals  that 
had  been  made  and  that  were  available,  we  esti- 
mated there  would  probably  be  a  loss  up  to  forty 
per  cent  upon  realization. 

With  reference  to  certificate  loans;  that  is,  where 
a  certificate  holder  had  borrowed  and  given  his  note 
and  had  put  up  his  certificate  as  security  for  the 
loan,  we  took  them  on  their  face  value  as  to  an  off- 
set, that  one  would  off-set  the  other,  and  upon  those 
factors  combined  we  arrived  at  the  figure  that  was 
stated  in  the  report  at  approximately  Two  Million 
Dollars,  Two  Million,  One  Hundred  Thousand,  I 
think. 

Q.  Yes,  about  Two  Million,  One  Hundred  Thou- 
sand. 

A.  In  round  figures,  and  that  is  to  the  best  [76] 
of  my  ability,  that  is  the  estimate  we  placed  upon 
the  value  of  the  assets. 

Q.  That  would  be  approximately  the  amoimt 
that  these  attorneys  brought  into  the  jurisdiction 
of  the  Court  by  tlieir  efforts?  A.     Yes. 

Mr.  Morgan:  That  is  all  unless  the  Court  has 
some  questions. 

(The  witness  was  excused). 
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was  called  as  a  witness  in  his  own  behalf,  and  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
Mr.  Morgan: 

Q.     What  is  your  name? 
A.     James  A.  Smith. 
Q.     Where  do  you  reside,  Mr.  Smith? 
A.     Phoenix,  Arizona. 
Q.     What  is  your  profession? 
A.     I  am  the  managing  partner  of  the  W.   H. 
Plunkett  Audit  Company,  a  partnership  doing  pub- 
lic   accoimting.    I,    myself,    am    a   certified    public 
accountant  in  the  State  of  Arizona. 

Q.  How  long  have  you  been  an  accountant? 
A.  I  have  been  an  accountant  for  the  last  [77] 
twenty  years.  I  have  been  a  certified  accountant 
since  1926,  when  I  took  the  examination  for  the 
degree  of  Certified  Public  Accounting  with  the 
American  Institute  of  Accountants,  and  hold  that 
certificate. 

Q.     Prior   to   1932   and    1933   had   you   handled 
building  and  loan  accounts? 

A.     Yes,  I  had  been  handling  some  building  and 
loan  accounts. 

Q.  Was  that  sort  of  special  work? 
A.  Yes,  that  was  special  work,  because  of  the 
fact  building  and  loan  accounting  is  entirely  differ- 
ent than  any  banking  or  any  mercantile,  or  any 
other  type  of  financing.  A  building  and  loan  is  a 
specialized  thing. 

Q.     In  a  general  way,  have  you  made— have  you 
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practiced    your    profession    and    made    accounting 

jobs  in  the  State  of  Arizona? 

A.  Yes,  I  have  done  work  for  the  State  of 
Arizona  throughout  the  State  of  Arizona.  I  have 
handled  banking  work  for  defunct  banks,  such  as 
the  bank  that  went  broke  over  in  Duncan,  the  Bank 
of  Duncan,  and  the  Bank  of  Safford.  I  handled  the 
Building  and  Loan  Asosciation  in  Tucson  that  went 
broke  and  made  an  audit  for  the  ])enefit  of  the 
Banking  Department.  I  have  handled  accounts 
throughout  [78]  the  State  and  other  states. 

Q.  What  are  the  usual  fees  and  charges  on  a 
per  diem  basis? 

A.  Well,  the  fee  basis  varies,  depending  on  the 
nature  of  the  work.  It  has  been  customary  through- 
out the  past  years  for  certified  accountants  to  re- 
ceive from  twenty  to  thirty-five  dollars  a  day  for 
their  work.  That  was  up  until  some  time  around 
1927  or  1928.  Thereafter,  the  fees  began  to  be  more 
popularl}^  increased  as  the  work  of  the  accountants 
was  better  understood.  In  my  ownoffice,  the  fees 
that  har\^e  been  charged  by  Mr.  Phmkett,  my  senior 
partner,  and  myself,  he  also  being  certified,  ran 
from  thirty-five  to  fifty  dollars  a  day  for  ordinary 
office  work,  and  from  fifty  to  a  hundred  dollars  a 
day  for  court  work,  and  usually  fifty  dollars  a  day 
for  court  preparatory  work.  In  addition  to  that — 
that  is  the  regular  per  diem.  That  is  a  7-hour  ac- 
countant's day,  nine  to  five,  or  any  other  7-hour 
period.  Court  work  constitutes  the  length  of  the 
day.  If  it  is  five  hours,  six  hours  or  seven,  it  does 
not  make  any  difference. 
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Q.  Where  specific  specialized  knowledge  is  re- 
quired, such  as  in  building  and  loan  cases,  would 
that  demand  or  authorize  a  greater  charge?  [79] 

A.  Well,  in  the  beginning,  from  the  legal  stand- 
point which  would  be  involved  in  that  case,  yes, 
because  of  the  fact  that  the  specialized  type  is  some- 
thing that  lies  purely  within  the  mind  of  the  man 
who  has  had  experience.  It  is  not  general  knowledge. 
It  is  specific  knowledge,  and,  therefore,  it  has 
greater  value  whether  it  be  a  building  and  loan  or 
anything  else.  If  it  was  something  specifically  re- 
quired and  had  a  relation  to  a  man's  particular 
knowledge  and  ability,  it  would  be  more  valuable 
than  general  work. 

Q.  When  your  fees  are  contingent,  are  you 
authorized  and  is  it  usual  to  charge  a  greater  fee? 

A.  Oh,  yes,  invariably.  Contingent  fees  are  usu- 
ally double  whatever  we  might  have  charged  under 
usual  circumstances,  and  so  allowed  by  the  Court. 
Contingent  fees  are  considered  at  least  double  to 
the  amount  of  the  regular  fee. 

Q.  Will  you  state  to  the  Court  briefly  your  ac- 
tivity in  the  present  case? 

A.  In  the  present  case,  Mrs.  Monaghan  and  Mr. 
Nealon  came  to  me.  I  don't  recall  at  this  time  who 
preceded  the  other,  but  it  was  with  the  knowledge 
of  both.  I  know  that  they  came  to  me  and  asked  me 
if  I  would  help  them  in  the  matter  of  this  Associa- 
tion in  determining  certain  factors.  [80]  First,  we 
went  upon  a  hypothetical  basis  purely.  We  assumed 
and  thought  of  various  things  and  discussed  the 
accounting  methods  that  we  happened  to  have  some 
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knowledge  of.  We  discussed  the  accounting  methods 
as  they  should  be,  and  I  made  special  research  into 
matters  pertaining  to  building  and  loan  financial 
costs,  actuarial  tables,  cost  of  money,  and  the  gen- 
eral practice  in  building  and  loan  associations,  and 
made,  at  a  later  date,  calculations.  Mrs.  Monaghan 
had  made  some  calculations  based  upon  some  reports 
from  Utah.  I  supplemented  those  calculations  and 
checked  thoroughly  all  that  she  had  made,  and  made 
a  more  detailed  schedule  of  the  operations  and 
schedules  of  the  cost  and  the  cost  of  money  to  the 
full  schedule  of  the  losses  that  must  have  been  en- 
gendered throughout  the  period.  There  were  con- 
ferences on  matters  and  policies,  conferences  as  to 
witnesses,  conferences  as  to  the  general  trends, 
whether  or  not  the  testimony  was  going  in  in  a 
proper  way,  and  an  analysis  of  testimony  on  build- 
ing and  loan  matters  in  other  similar  Intermountain 
cases. 

I  very  often  attended  Court.  In  fact,  up  until  the 
time  the  final  suit,  the  final  hearing  I  have,  nearly 
every  time  Judge  Nealon  and  Mrs.  Monaghan  came 
in  this  couii:  or  any  other  court,  I  accompanied  [81] 
them,  and  besides  that,  I  took  part  in  all  proceed- 
ings. In  other  words,  assisted  the  attorneys  in  get- 
ting information  and  analyzing  it  for  their  benefit. 

That,  briefly — it  is  all  set  out  in  the  exhibit  I  set 
forth,  and  that  is  set  forth  in  Mrs.  Monaghan 's 

Mr.  Morgan:  T  believe  you  submitted  a  memo- 
randum ? 

A.     Yes,  I  submitted  a  memorandum. 
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Q.     Just   a   repetition'?  A.     That   is   right. 

Q.  Do  you  now  swear  that  the  statements  made 
in  that  memorandum,  Exhibit  A  attached  to  Mrs. 
Monaghan's  petition,  are  true?  A.     I  do. 

Q.  How  many  days  approximately  did  you  spend 
on  this  work? 

A.  Well,  at  the  time  we  started  in,  I  kept  a 
memorandum.  It  was  customary  to  keep  a  memo- 
randum in  our  office  at  that  time.  At  the  time  of  my 
employment,  but  after  it  dragged  down  for  a  period 
of  time,  we  moved  our  offices,  and  those  original 
memoranda  were  lost,  but  there  was  still  consider- 
able work  having  to  be  gone  over,  and  not  having 
recalled  the  definite  specific  amount  of  [82]  time, 
I  would  say,  and  as  I  remember,  that  the  time  in- 
volved was  somewhere  between  120  and  150  days. 
In  other  words,  from  about  four,  four  and  a  half  or 
five  months  time.  They  would  spend  as  much  as  a 
week  or  ten  days  at  a  time  continuously,  and  at 
other  times  it  would  spread  out  over  the  entire 
investigation. 

Q.  During  all  that  period  your  office  was  open 
to  them  ? 

A.  My  office  and  library,  which  is  very  exten- 
sive in  the  matters  of  accounting  and  a  great  deal 
of  law,  and  my  office  machinery  or  equipment,  any- 
thing that  required  stenographic  service,  my  office 
was  open  at  any  time  it  was  required. 

Q.  Did  this  work  present  difficulties  in  account- 
ing by  reason  of  the  lack  of  records? 

A.  Yes,  the  work  presented  difficulties  from  any 
other  accounting  that  might  be  ordinarily  had  in 
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this  respect,  that  we  had  only  sworn  statements  of 
reports,  or  sworn  reports  which  showed  the  assets 
and  liabilities  in  the  Association  as  stated  by  the 
Association,  and  showed  a  summary  only  of  the 
gross  receipts  and  the  gross  disbursements.  There 
w^as  no  books  of  original  entries  to  which  we  could 
have  access.  We  could  not  have  an  orderly  method, 
such  as  the  employees,  the  juniors  and  [83]  seniors 
all  working  out  the  accounting  from  the  books  of 
original  entry.  It  had  to  be  done  from  certain  as- 
sumptions of  facts  and  then  taking  specific  reports 
and  l)reaking  them  down,  as  we  call  accounting,  to 
determine  wherein  the  weakness  lay.  In  other  words, 
when  it  became  apparent  in  breaking  down  the 
accounting  where  liabilities  were  not  truly  shown, 
we  had  to  find  out  just  where,  and  we  had  to  do  that 
in  all  of  the  phases  which  made  it  very  hazardous, 
because  of  the  fact  when  an  accountant  is  called  on 
the  witness  stand  to  testify  to  the  solvency  or  in- 
solvency of  a  corporation  from  an  examination,  the 
burden  rests  upon  his  shoulders.  In  the  event  he 
should  have  been  foolish  enough,  he  might  attempt 
to  prove  the  solvency,  and  then  the  testimony  which 
would  be  given,  it  would  affect  your  case,  perhaps, 
from  the  serious  financial  condition  that  would 
later  arise. 

Q.  I  believe  your  work  was  mostly  with  Mrs. 
Monaghan  in  the  beginning'? 

A.  My  work  was  with  Mrs.  Monaghan  in  the 
beginning  because  Mrs.  Monaghan  and  I  went  over 
these  figures  as  to  the  earnings  and  the  various  rates 
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of  money,  and  so  forth,  and  that  was  in  tlie  incep- 
tion, I  think,  before  the  snit  was  ever  filed  [84]  at 
all,  in  order  to  find  out  whether  or  not  we  had 
something. 

Q.  You  recall  studying  the  report  she  procured 
from  Utah?  A.     Yes. 

Q.     You  worked  back  from  those,  I  understand? 

A.     Yes. 

Q.  The  result  of  that  work,  you  were  able  to 
show  a  state  of  insolvency?  A.     Yes,  indeed. 

Q.  Are  you  able  to  say  now  approximately  how 
much  money,  on  an  average,  this  corporation  was 
losing  or  was  dissipating? 

A.  Well,  they  were  dissipating  profits  and  losing 
money  as  a  direct  result  of  the  failure  to  have  prof- 
its at  the  progressive  rates.  In  other  words,  the  more 
business  they  sold,  the  faster  they  were  going  broke, 
but  the  more  readily  it  was  covered  up,  so  that  the 
progression  was  increased  as  the  years  went  by  from 
1920  to  1932.  As  I  recall,  there  was  close  to  $30,- 
000.00  deficit,  a  loss  in  the  first  3^ear's  operation, 
and  thereafter  it  varied  upward  imtil  it  finally 
arrived  at  somewhere  near  $200,000.00  in  one  year. 

Q.  If  that  continued,  nothing  would  have  been 
left  for  the  creditors?  [85] 

A.  On  the  ratio  they  were  losing  money  to  the 
operations  as  of  1932,  had  that  continued  over  a 
period  of  a  very  few  years,  they  would  have  been 
absolutely  without  assets. 

Q.  Now,  what  do  you  fix  as  a  reasonable  vahie 
for  your  services? 
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A.  I  fix  a  value  of  $10,000.00  as  the  amount  that 
I  have  plead  to  Judge  Nealon  and  Mrs.  Monaghan, 
and  as  a  reasonable  value  for  my  services. 

Q.  By  the  way,  have  you  been  paid  anything 
at  all?  A.     No,  I  have  never  received  a  dime. 

Q.     What  was  your  agreement  ^vith  counsel? 

A.  My  agreement  with  counsel  was  that  in  the 
event  anything  came  out  of  this,  they  would  petition 
the  Court  for  a  proper  and  reasonable  allowance 
for  my  services. 

Mr.  Morgan:     That  is  all. 

The  Witness:     No  other  value. 

Mr.  Morgan:     I  believe  that  is  all,  Mr.  Smith. 
(The  witness  was  excused). 

Mr.  Morgan:     Mr.  Sperry.  [86] 


RALPH  E.  SPERRY 

was  called  as  a  witness  on  behalf  of  the  Petitioner 
Smith,  and  being  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination 
Mr.  Morgan: 

Q.     What  is  your  name? 


A 

Q 
A 

Q 
A 


Ralph  E.  Sperry. 
Where  do  you  reside  ? 
Los  Angeles,  California. 
What  is  your  profession? 
Certified  public  accountant. 
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Q.     Are  you  a  graduate  accountant  ? 

A.     A  graduate  of  the  University  of  Illinois. 

Q.     What  year?  A.     1918. 

Q.     Did  you  do  special  work  later  on  in  Illinois'? 

A.  Yes,  I  was  for  a  year  and  a  half  engaged  in 
public  accounting  work  in  Chicago. 

Q.  Were  you  admited  there  as  a  certified  public 
accountant?  A.     Yes,  sir. 

Q.     Since  that  time  where  have  you  been  ? 

A.  T  came  out  to  California  in  1921,  in  the  Fall, 
with  the  Security  Trust  &  Savings  Bank  in  [87] 
Los  Angeles  from  December,  1921,  to  December, 
1928. 

Q.  Are  you  a  certified  public  accountant  of  that 
state?  A.     I  am. 

Q.  In  a  general  way,  will  you  state  just  very 
briefly  what  your  experience  in  accounting  has 
been  ? 

A.  It  has  been  general  during  the  period  in 
Chicago.  It  has  been  general  during  the  last  two  or 
three  years  preceding  to  the — it  has  been  specialized 
as  to  financial  matters  principally,  I  should  say, 
from  1921  to  about  1935. 

Q.  Have  you  been  engaged,  for  instance,  in  ac- 
counting in  a  corporate  reorganization? 

A.     I  have. 

Q.     Have  you  done  court  work? 

A.     I  have. 

Q.     In  connection  with  estates? 

A.  During  the  period,  I  think  1932  to  October, 
1935,  I  was  President  of  the  Management  Corpora- 
tion,  a  subsidiary  of  Banks-Humby   &   Company, 
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stock  and  bond  dealers  of  Los  Angeles,  California, 
who  organized  this  corporation  to  work  out  as  effec- 
tive as  possible  reorganizations  for  certain  default 
real  estate  bond  dealers  and  certain  other  dealers 
they  had  an  underwriting  interest  in.  During  that 
time  I  served  as  Secretary,  I  think.  [88] 

Q.  I  take  it  you  are  familiar  with  the  character 
of  work  that  has  been  testified  to  by  Mr.  Smith? 

A.  Not  so  much  his  own  work  as  I  am  with  the 
general  type  of  work,  yes,  sir. 

Q.  Is  it  usual  for  accountants  to  charge  per  diem 
rates  ? 

A.     That  is  the  more  ordinary  type  of  basis. 

Q.     What  is  the  usual  charges  in  your 

A.  (Interrupting)  Twenty-five  to  Fifty  Dol- 
lars per  day  or  up,  depending  on  the  type  of  ser- 
vices. 

Q.  And  what  are  the  proper  charges  for  court 
appearances  ? 

A.     Fifty  to  One  Hundred  Dollars  per  day,  or  up. 

Q.  In  accounting  work,  what  do  you  call  a  day, 
how  many  hours'? 

A.     Straight  accounting  work,  about  seven  hours. 

Q.  Now,  where  work  is  done  on  a  contingent 
basis,  is  it  proper  to  charge  an  additional  amount? 

A.     Distinctly. 

Q.  In  special  cases  requiring  specialized  knowl- 
edge, is  it  proper,  in  your  profession,  to  charge 
special  fees  beyond  the  ordinary  rates? 

A.     Yes,  sir. 

Q.  What  is  the  reason  for  that ;  what  is  the  [89] 
basis  for  it? 
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A.  Because  all  that  an  accountant  or  an  attor- 
ney has  to  sell  is  his  services,  and  where  his  serv- 
ices are  mai'ked  as  special  value,  it  is  entirely 
proper  to  have  that  value  recognized  in  tlie  fee. 

Q.  You  were  in  court  and  heard  the  testimony 
of  Mr.  Smith?  A.     Yes,  sir. 

Q.  You  also  heard  Mrs.  Monasrhan's  testimony 
concerning  he  work  he  did?  A.     T  did. 

O.  Now,  then,  based  upon  that  testimony,  as- 
suming that  an  acocuntant  of  Mr.  Smith's  ability — 
by  the  way,  did  you  know  Mr.  Smith — have  you 
known  him  before  this  time  % 

A.     Not  before  this  time,  no,  sir. 

Q.  Assuming  an  accountant,  especially  an  ac- 
countant, a  certified  public  accountant  who  has 
practiced  his  profession  for  a  number  of  years  and 
is  an  able  accountant,  is  employed  by  a  number  of 
attorneys  in  this  case  to  represent  them  in  the  work, 
in  the  matter  concerning  the  recovery  from  a  cor- 
poration more  than  Two  Million  Dollars  for  the 
benefit  of  creditors,  and  assume  that  that  account- 
ant has  been  called  upon  to  make  [90]  an  analysis 
of  reports  in  order  to  reduce  the  status  of  the  cor- 
poration as  to  solvency  or  insolvency,  and,  further, 
that  the  books  of  original  record  are  missing  from 
wdiich  audits  are  usually  made,  but  that  through 
research  and  general  knowledge  the  necessary  infor- 
mation to  show  the  true  facts  by  analysis  and  other- 
wise is  obtained,  and  a  conclusion  reached  as  to  the 
solvency  or  insolvency,  and  that  that  service  is  ex- 
tended over  a  period  of  more  than  two  years,  in- 
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eluding  approximately  125  to  150  days,  as  testified 
to  in  court  here,  what  would  you  say  would  be  a 
fair  charge  for  such  services'? 

A.     On  a  contingent  basis? 

Q.     On  a  contingent  basis,  yes. 

A.     I  should  say  $15,000.00. 

Q.     Upon  what  do  you  base  than  answer? 

A.  I  base  it  upon  the  imusual  characteristics  of 
the  work  itself,  upon  the  benefit  to  the  client,  upon 
the  hazards  involved,  the  risks  taken  from  the  in- 
ception, when  even  after  a  year's  work  may  have 
been  completed,  some  particular  thing  might  throw 
the  whole  case  out;  upon  questions  as  to  when  the 
fee  might  be  paid,  if  even  earned,  the  various  con- 
tingencies involved,  particularly  having  in  mind 
the  significant  qualities  of  the  [91]  service  itself,  as 
T  have  heard  them  expressed  in  the  court  room 
today. 

(The  witness  was  excused.) 

Mr.  Morgan:  I  think  that  is  all.  That,  your 
Honor,  completes  the  case  on  behalf  of  this  peti- 
tioner. You  have  something  further? 

Mr.  Nealon:  No,  I  want  to  make  a  couple  of 
motions  if  you  are  through. 

Mr.  Morgan:     Yes. 

Mr.  Nealon:  I  want  to  file  two  separate — intro- 
duce petitions  and  memorandums  on  points  of  au- 
thorities, and  in  doing  so,  I  file  this  petition  asking 
first  that  the  sum  of  $1,330.40  for  the  out-of-pocket 
expenses  which  I  have  testified  to,  and  to  which  your 
Honor  is  directed,  I  think  that  should  be  a  separate 
order,  and  it  will  be  very  acceptable  if  that  pa>Tnent 
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was  made.  I  may  prefer — I  will  make  the  motion 
now  for  payment  of  the  $1,330.40  to  me  for  my  out- 
of-pocket  expenses  here.  Your  Honor  can  rule  on 
it  after  you  give  it  consideration. 

Now,  I  am  looking  at  this  case  a  little  bit  from 
that  viewpoint  of  a  man  seventy  years  of  age.  I 
don't  think  in  the  present  state  of  the  case  that  all 
of  the  fees  should  be  paid  at  the  present  time.  Wit- 
nesses on  the  stand  have  [92]  testified  to  the  part  T 
was  going  to  bring  up  myself,  but  I  do  think  it  will 
be  only  fair  to  the  attorneys  in  the  case  that  at  the 
present  an  allowance  of  some  like  amount  would  be 
proper.   I,  therefore,   am  filing  this   petition,   and 
am  asking  for  an  allowance  of  $12,500.00   at  the 
present  time  upon  account  of  the  fees.  Your  Honor 
can  fix  the  fees  at  your  leisure.  I  think  these  should 
be  fixed  on  the  percentage  basis.  This  amount  would 
be  less  than  Five  Dollars  apiece,  about  Four-Fifty 
or  Fifty-Eight  from  each  of  the  people  who  have 
been  benefited  by  the  services.  It  would  also  leave  in 
the  treasury  more  than  sufficient  to  declare  a  ten 
per  cent  dividend  to  these  creditors,  and  I  may  say 
personally  that  I   see  no   reason   why   a   dividend 
should  not  be  declared   at  any  time  your   Honor 
deems  proper.  You  can  sustain  the  payment  of  the 
dividend  so  far  as  those  people  are  claiming  under 
the  statutes  out  of  the  State,  and  about  $12,500.00 
will  help  an  attorney  to  get  along  especially  after 
he  has  been  out  of  money  as  I  have  been  in  this 
case.  I  submit  this  and  make  the  motion. 

The  Court:     All  right.  Let  the  record  show  it  is 
submitted. 
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Mr.  Nealon:  And  I  will  furnish  you  these  [93] 
points  on  authorities  which  I  think  cover  every 
phase  on  the  allowance  of  this.  I  want  to  call  your 
attention  to  the  two  cases,  one  in  the  Circuit  Court 
where  ten  per  cent  was  allowed. 

Mr.  Morgan:     Have  j^ou  got  a  cop}^  of  this? 

Mr.  Nealon :     Yes,  I  have. 

Mr.  Morgan :  I  have  numerous  decisions  I  would 
like  to  call  to  your  Honor's  attention  to,  but  I  pre- 
sume Mr.  Nealon  has  alread}^  done  it.  Was  the 
$12,500.00  for  yourself  individually? 

Mr.  Nealon:     That  is  for  mj^self. 

Mr.  Morgan:  I  was  going  to  state  that  Mrs. 
Monaghan,  in  addition  to  the  Two  Hundred  and 
some  odd  dollars  included  in  her  associate  counsel's 
report,  says  that  she  has  spent  $301.65.  I  didn't 
have  her  testify  to  that  because  it  was  in  her  peti- 
tion, $301.65,  and  if,  of  course  if  there  are  interme- 
diary allowances,  we  think  it  would  he  highly 
proper  to  make  some  immediate  allowance  to  both 
of  them,  and  that  $301.65  should  be  repaid  to  her 
at  once,  together  with  such  amoimt  that  the  Court 
sees  fit  to  allow  immediately,  if  the  Court  decides 
to  handle  it  that  way,  and  that  also  some  provision 
should  be  made  for  the  payment  of  Mr.  Smith, 
because  his  work  was  of  a  very  high  character,  and 
he  assisted  the  attorneys  greatly.  [94]  In  fact,  ])rob- 
ably  the  case  could  not  have  been  won  without  Mr. 
Smith's  services. 

I  have,  I  say,  any  number  of  authorities  on  the 
exhibit.  Ordinarily,  the  fees  that  are  allowed  in 
these  cases,   even   by  the   Supreme   Court   of  the 
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United  States,  is  right  close  to  $50,000.00  where 
there  is  a  recovery  and  payment  over  to  the  client. 
Of  course,  as  stated  by  counsel  that  we  put  on  the 
stand,  that  ten  per  cent  probably  should  be  de- 
creased to  some  extent,  because  of  the  fact  that  the 
administration  of  the  fund  and  the  liquidation  of 
the  fund  requires  further,  additional  services.  That 
is  to  say,  if  these  Two  Million,  immediately  upon 
the  entry  of  the  decree  could  have  been  paid  over 
to  the  creditors,  then  unquestionably  these  counsel 
would  have  been  entitled  to,  under  the  decisions,  to 
that  amount  as  a  fair  and  just  fee,  but  in  view  of 
the  fact  it  has  to  be  liquidated  over  a  period  of 
years,  possibly,  that  amount  should  be  reduced. 

The  Court :     All  right.  The  record  may  show  the 
matter  is  submitted. 

(The   hearing  was  ended   at   four-forty-five 
o'clock,  P.  M.,  of  the  same  day.)  [95] 


I  hereby  certify  that  the  proceedings  had  upon 
the  trial  of  the  foregoing  cause  are  contained  fully 
and  accurately  in  the  shorthand  record  made  by 
me  thereof,  and  that  the  foregoing  95  typewritten 
pages  are  a  full  true  and  accurate  transcript  of 
said  shorthand  record. 

LOUIS  L.  BILLAR 

Shorthand  Reporter. 

[Endorsed]  :     Filed  Feb  23,  1943. 
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Receiver  of  Intermountain  Building  and  Loan  As- 
sociation, a  corporation,  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Arizona. 

Filed  April  23,  1943. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


the  District  Court  of  the  United  States 
for  the  District  of  Arizona 


\  No.  10408 

\no.  E-268-Phoenix 

GUADALUPE  R.  GALLEGOS,  et  al., 

\  Plaintiffs, 

\ 
INTERMOUNTAIN   BUILDING  &   LOAN 
ASSOCIATION,  a  corporation, 

defendant. 

STATEMENT  OP  POINTS  ON  WH^^H  ELIZA- 
BETH G.  MONAGHAN  INTENI^TO  RE- 
LY ON  THE  CONSIDERATION  oKhER 
APPEAL. 

Pursuant  to  Rule  19   (6),  Rules  of  the  I^nite^ 
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Jtates  Circuit  Court  of  Appeals  for  the  Niuth  Cir- 
cuit, the  appellant  files  this  Statement  of  Points 
upoia  which  she  intends  to  rely  on  the  consideration 
of  he\  appeal : 

I. 
That  t^e  court  erred  in  making  its  finding  of  fact 
No.  XVIlk  on  the  ground  that  the  same  is  not  sup- 
ported by  the  evidence,  and  is  contrary  to  the  evi- 
dence, in  that\he  record  shows  that  the  expenses  in- 
curred and  foi\  which  reimbursement  was  asked, 
were  in  addition  to  those  set  up  by  petitioner  Nealon 
in  his  petition  andV^aid  to  him,  and  that  it  was  an 
abuse  of  sound  judicial  discretion  for  the  court  to 
deny  to  the  petitioner  the  costs  and  expenses  neces- 
sarily incurred  by  her  m  the  litigation. 

I 

That  the  court  erred  in  m)5dving  its  finding  g."  fact 
No.  XIX,  on  the  ground  thatv  the  same  is  not  sup- 
ported by  the  evidence,  and  is  ^contrary  to  the  evi- 
dence, in  that  the  evidence  concmsively  shows  that 
Mr.  Smith's  work,  preparation  and  evidence  were 
essential  to  establishing  plaintiffs '\ case  and  that 
the  same  could  not  have  been  estabfohed  without 
such  preparation,  work  and  evidence  ;Vnd  in  that 
one  jointly  interested  with  others  in  V  common 
fund,  and  who  in  good  faith  maintains  the  Wcessary 
litigation  to  save  it  from  waste  and  destruction, 
and  to  secure  its  proper  application,  is  entitTed,  in 
equity,  to  reimbursement  of  his  costs  as  between 
solicitor  and  client,  or  out  of  the  fund  itself  or^y 
proportionate  contributions  from  those  who  receiv 
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le  benefit  of  the  litigation,  and  it  was  an  abuse  of 
s()und  judicial  discretion  for  the  court  to  deny  costs 
foiN^he  services  of  James  A.  Smith,  C.P.A. ; 

III. 

That  the  court  erred  in  making  its  finding  of  fact 
No.  XX,\)n  the  ground  that  the  same  is  not  sup- 
ported by  me  evidence,  and  is  contrary  to  the  evi- 
dence; and  that  the  services  rendered  by  the  ap- 
pellant as  one\  of  the  attorneys  for  the  receiver, 
subsequent  to  tW  adjudication  of  insolvency  and 
his  appointment  sis  receiver,  have  no  application 
to  the  value  of  the  services  in  institutmg  and  prose- 
cuting to  a  successfm  conclusion  the  original  ac- 
tion for  which  compensation  is  sought;  are  entirely 
independent  thereof,  andv  are  not  a  proper  element 
to  consider  in  determining-Vixjpellant 's  compensation 
as  attorney  for  the  plaintrffs  and  those  similarly 
situated;  and  it  was  an  abuser  of  discretion  and  in- 
equitable for  the  court  to  takie  into  consideration 
the  com])ensation  for  such  services  rendered  the 
receiver  subsequent  to  his  appointment,  in  fixing 
the  fee  for  the  attorney  for  the  ])e^itioning  credi- 
tors in  the  original  action ; 

IV. 

That  the  court  erred  in  makhig  its  firuling  of 
fact  No.  XXII,  on  the  ground  that  the  samevis  not 
supported  by  the  evidence,  and  is  contrary  t\^  the 
evidence,  and  is  unreasonable,  grossly  inadeqimte, 
arbitrary  and  inequitable,  and  does  not  reasonam 
compensate  ap})ellaiit  for  the  services  rendered  am 
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§  incurred,  considering  the  amount  of  the  fund 
ht  into  coui-t  by  the  services  of  the  petitioner; 
me  and  amount  of  work  involved;  that  the 
was  extremely  hazardous;  the  many  unique 
and  cWiplex  principles  and  facts  involved  which 
were  not.  easily  demonstrable ;  the  conflicting  claims 
as  to  statp  and  federal  jurisdiction,  including  the 
claims  of  statutory  liquidators;  the  fact  that  the 
case  was  vigorously  contested  in  the  District  Court, 
with  appeals  60  the  Circuit  Court  and  to  the  United 
States  SupremeX  Court ;  and  that  most  of  the  litiga- 
tion was  determined  prior  to  the  apj^ointment  of  the 
judge  fixing  the  f^; 

V. 

That  the  court  erred  irk  making  its  finding  of  fact 
No.  XIV,  in  that  it  established  an  inequitable 
premise  upon  which  to  calc\ilate  and  base  an  equi- 
table fee  for  counsel  bringing-  the  fund  into  court, 
and  it  was  an  abuse  of  sound  jVdicial  discretion  for 
the  court  to  esrablish  such  premise  in  fixing  the 
fee  for  the  attorney  for  the  petitioi^iing  creditors  in 
the  original  action; 

VI. 

That  the  conclusion  of  law  No.  (1)  is\  based  on 
the  erroneous  finding  of  fact  Nos.  XIV,  XX  and 
XXII ;  is  contrary  to  law  and  equit}^,  and  to  rhe  evi- 
dence, for  all  the  reasons  set  forth  hereinabove  in 
paragraphs  III,  IV  and  V; 
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YII. 

\That  the  conclusion  of  law  No.  (2)  is  based  on 
the\erroneous  finding  of  fact  No.  XVIII;  is  con- 
trary to  law  and  equity,  and  to  the  evidence,  as  set 
forth  \ereinabove  in  paragraph  I ; 

YIIL 

That  thev  conclusion  of  law  No.  (3)  is  based  on 
the  erroneoiiK  finding  of  fact  No.  XIX ;  is  contrary 
to  law  and  43qkity,  and  to  the  evidence,  as  set  forth 
hereinabove  in  p^aragraph  II ; 

IX. 
That  the  court  er\ed  in  entering  its  order  fixing 
the  total  com})ensati(m  of  Elizabeth  G.  Monaghan 
on  account  of  services  gendered  by  her  as  an  at- 
torney in  the  preparaticyn,  institution  and  trial  of 
the  foregoing  and  numbeiVl  cause,  as  set  forth  in 
her  petition,  at  $12,500.00,  on  the  ground  that  said 
order  is  based  on  the  erroneous  findings  of  fact 
Nos.  XIV,  XX  and  XXII,  and  on  the  erroneous 
conclusion  of  law  No.  (1) ;  an^  on  the  further 
ground  that  the  same  is  not  suppoi'ted  by  the  evi- 
dence, and  is  contrary  to  the  evidencK  and  is  unrea- 
sonable, grossly  inadequate,  arbitrary^  and  inequi- 
table, and  does  not  reasonably  compensate  appellant 
for  the  services  rendered,  and  for  all  tne  reasons 
set  forth  hereinabove  in  paragraphs  III,  Iv\and  V; 

X. 

That  the  court  erred  in  entering  its  order  den^ng 
to  appellant  the  expenses  and  allowances  necessari 
incurred  by  her  in  the  preparation  and  prosecutioi 
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^of  the  original  action,  as  set  forth  in  her  petition, 
the  ground  that  said  order  is  based  on  the  er- 
ro'^eous  findings  of  fact  Nos.  XVIII  and  XIX,  and 
on  \lie  erroneous  conclusions  of  law  Nos.  (2)  and 
(3),  SQid  is  contrary  to  law  and  equity;  and  on  the 
furtheX  ground  that  said  order  is  not  supported  by 
the  evidence  and  is  contrary  to  the  evidence,  for 
the  reason,  that  said  costs  were  necessary  and  es- 
sential to  fije  successful  bringing  and  prosecuting 
of  said  action,  and  for  all  the  reasons  set  foi'th 
hereinabove  in\paragraphs  I  and  II; 

XI. 

Where  an  attorneyv  institutes  litigation  for  clients, 
and  with  the  consent\of  clients  associates  another 
attorney,  the  acceptanckof  an  inequitable  fee  by  the 
attorney  so  associated  cannot  deprive  the  attorney 
bringing  the  suit  of  a  iVasonable  fee,  especially 
where  the  associate  counsetVhas  good  groimds  not 
to  contest  the  inadequacy  of  tiie  fee. 

XII. 

The  Circuit  Court  of  Appeals  may  increase  the 
allowance  to  the  appellant  without  disturbing  the 
allowance  to  the  associate  counsel. 


Dated   at    Phoenix,    Arizona,    this    12ts^    day    of 
April,  1943. 

HENRY  S.  McCLUSKEY\ 
Attorney  for  Elizabeth 
Monaghan. 


Elizabeth  G.  Monaghan 

^eceived   copy   of   the    foregoing    Statement    of 
Poi\ts  this  12th  day  of  April,  1943. 

LOUIS  B.  WHITNEY 
Attorne\  for  Harry  W.  Hill,  as  Receiver  of  Inter- 
mouil|;ain   Building   and    Loan    Association,    a 
corporation. 

[Endorsed!:     Filed    Apr.    24,    1943.      Paul    P. 
O'Brien,  Clerf 


[Title  of  District  €^ourt  and  Cause.] 

STIPULATION  AJs^D  DESIGNATION  OF  POR- 
TIONS OR  PARTS  OF  THE  RECORD  TO 
BE  PRINTED  A^B  DEEMED  NECES- 
SARY FOR  THeXcONSIDERATION  OF 
THE  APPEAL  OF  KLIZADETH  G.  MON- 
AGHAN \ 

It  is  Stipulated  by  and  betVeen  the  petitioner, 
Elizabeth  G.  Monaghan,  throWh  her  attorney, 
Henry  S.  McCluskey,  Esquire,  an(i  Harry  W.  Hill, 
as  receiver  of  Intermountain  BuilcTing  &  Loan  As- 
sociation, an  Utah  corporation,  througli  his  attorney 
Louis  B.  Whitney,  Esquire,  that  the  Decision  of  the 
Unit-ed  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  dated  August  5,  1935,  (Cas\No.  7516 
in  said  court)  and  reported  in  Volume  78  ICed.  (2) 
at  Images  972,  et  seq.,  and  the  Order  of  the  Vnited 
States  Supreme  Court  denying  writ  of  certiorari  in 
said  matter,  reported  in  Yoliuuo  20()  V.  S.  at  mge 
639,  may  be  considered  by  the  Ignited  States  Cr^- 
cuit  Court  of  A{)peals  for  the  Ninth  Circuit  in  thij 
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Vppeal,  as  though  the  same  were  printed  in  full  in 
the  record,  but  that  the  same  need  not  be  printed 
hy\he  Clerk  of  the  United  States  Circuit  Court  of 
Appals  for  the  Ninth  Circuit  in  said  Record. 

It  Is  Further  Stipulated  that  the  Clerk  of  the 
United ^tates  Circuit  Court  of  Appeals  for  the 
Ninth  Ci\cuit  shall  include  in  the  printed  record 
on  said  apWal,  the  following: 

1.  Amended  Bill  of  Complaint,  filed  June  23, 
1933;  (T.  R.  V  5-31) 

2.  Affidavit  df  James  A.  Smith,  filed  April  18, 
1933;  (T.  R.  pp.\2-34) 

3.  Mandate  of  ttie  United  States  Circuit  Court 
of  Appeals  for  the  Mnth  Circuit  in  Case  No.  7516, 
entered  in  the  above  ck)tioned  matter  on  December 
2,  1935;  (T.  R.  pp.  35-3^ 

4.  Petitioner  MonaghaV's  Exhibit  ''B''  in  evi- 
dence, including  Statement\of  James  A.  Smith  at- 
tached thereto;  (T.  R.  pp.  38\88) 

5.  Petitioner  Nealon's  Exhibit  No.  3  in  evi- 
dence; (T.  R.  pp.  89-133) 

6.  Petitioner  Nealon's  Exhibit  Vo.  4  in  evidence, 
deposition  of  William  H.  Burges\  (omitting  the 
Notice  of  Taking  Deposition,  the  AfMavit  of  Serv- 
ice of  Notice  and  the  further  Affidavit  of  Thomas 
W.  Nealon  of  receipt  of  the  depositio\  attached 
thereto;)  (T.  R.  pp.  134-173) 

7.  Petitioner  Nealon's  Exhibit  No.  5  in  evidence, 
deposition  of  Samuel  L.  Pattee,  (omitting  theShypo- 
thetical  question  which  is  identical  to  that  cont^ned 
in  the  deposition  of  William  H.  Burges,  but  which 
may  be  considered  by  the  Circuit  Court  of  Appeal 
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vor  the  Ninth  Circuit  as  being  asked  the  witness 
Samuel  A.  Pattee,  but  to  save  the  record  need  not 
be  Be]}rinted;  and  omitting-  further  the  Notice  of 
Taking  Deposition,  the  Affidavit  of  Service  of  No- 
tice an)i  the  Affidavit  of  Thomas  W.  Nealon  of  re- 
ceipt of\the  deposition,  attached  thereto;)  (T.  R. 
pp.  183-187) 

8.  ThoseVarts  of  petitioner  Nealon 's  Exhibit  No. 
6  in  evidence/\being  miscellaneous  bills,  receipts  and 
checks,  filed  DWember  20,  1937,  particularly  desig- 
nated as  follows\ 

(a)  Check  of  'Miomas  W.  Nealon,  dated  March 
20,  1933,  numberecK  2388,  drawn  on  The  Phoenix 
National  Bank,  Phoenix,  Arizona,  payable  to  the 
order  of  Brady  &  Acheson  in  the  amount  of  $20.00; 
together  with  invoice  orvBrady  &  Acheson  in  such 
amount  addressed  to  Mrs\  Elizabeth  G.  Monaghan, 
dated  March  15,  1933,  coverving  "Services  in  re  In- 
termountain  Building  &  Loan.  Association  to  date". 

(b)  Check  of  Thomas  W.  Nealon,  dated  March 
22,  1933,  numbered  2391,  drawW  on  The  Phoenix 
National  Bank,  Phoenix,  Arizonk  payable  to  the 
order  of  Brady  &  Acheson  in  the  atnount  of  $5.00; 
together  with  invoice  of  Brady  &  Aoheson  in  such 
amount  addressed  to  Mrs.  Elizabeth  Ot.  Monaghan 
covering  "Services  in  obtaining  buildiiig*  and  loan 
report". 

(c)  Check  of  Thomas  W.  Nealon,  dat^  April 
25,  1933,  numbered  2439,  drawn  on  The  PhoeiVx  Na- 
tional Bank,  Phoenix,  Arizona,  payable  to  Eliza- 
beth G.  Monaghan  in  the  amount  of  $12.00,  \Vith 
notation  in  upper  lefthand  corner  "Marshal's  seiV- 
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i(ces">    endorsed   "Pay   to    Helen    Elickson — E.    G. 

maghan";  together  with  statement  of  United 
States  Marshal/  rendered  to  Elizabeth  G.  Monaghan 
coverdng-  services  rendered  April  18,  1933,  and  show- 
ing recSeipt  of  payment  April  26,  1933. 

(d)Cneck  of  Thomas  W.  Nealon,  dated  March 
23,  1933,\numbered  2394,  drawn  on  The  Phoenix 
National  Imnk,  Phoenix,  Arizona,  payable  to  Mrs. 
S.  A.  Nelligan  in  the  amount  of  $5.00;  and  unnum- 
bered check  oX  Thomas  W.  Nealon,  drawn  on  The 
Phoenix  National  Bank,  Phoenix,  Arizona,  payable 
to  Mrs.  S.  A.  Nehigan  in  the  amount  of  $12.00;  to- 
gether with  notatimi  accompanying  above  checks 
"Nelligan— clerical  ^^rk  $17.00). 

(e)  Check  of  Thomas  W.  Nealon,  dated  April 
22,  1933,  numbered  2437,  drawn  on  The  Phoenix 
National  Bank,  Phoenix,VArizona,  payable  to  the 
order  of  x\rizona  Corporardon  Commission  in  the 
amount  of  $9.00,  with  notation  in  upper  left-ha/d 
corner  "cert,  copy  of  incorp  \ntermountain  Bldg. 
&  Loan  Assn.  Utah ' ' ;  together  with  official  receipt 
of  Arizona  Corporation  Commission,  numbered 
51206,  dated  Ai3ril  22,  1933,  evidencing  payment  of 
$9.00,  made  to  Thomas  W.  Nealon,  Covering  certi- 
fied copy  of  articles  of  incorporationV'In  re:  In- 
termountain  Building  &  Loan  Assn.'\  Receipt 
shows  payment  by  check  No.  2437. 

(f )  Check  of  Thomas  W.  Nealon,  dated  May  22, 
1933,  numbered  2453,  drawn  on  The  PhoenW  Na- 
tional Bank,  Phoenix,  Arizona,  payable  to  the  (k'der 
of  County  Recorder  of  Maricopa  County  in  \jie 
amount  of  $3.35;  together  with  official  receipt 
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(yjounty  Recorder  of  Maricopa  County  dated  May 
2^X  1933,  to  Thomas  W.  Nealon,  covering  certified 
cop\  of  mortgage — Vaughn  Riggins,  et  ux.  to  Inter- 
moui^ain  Bldg.  &  Loan  Assn. 

(g)  Unnumbered  check  of  Thomas  W.  Nealon, 
dated  j\fy  14,  1933,  drawn  on  The  Phoenix  Na- 
tional Bani^,  Phoenix,  Arizona,  payable  to  the  order 
of  S.  A.  Ne'Nigan  in  the  amount  of  $25.75,  endorsed 
by  S.  A.  Neliigan  and  cashed  in  Salt  Lake  City, 
Utah. 

(Original  docu^^ents  sent  to  Circuit  Court  of  Ap- 
peals.) 

9.  Final  Order  filing  attorney's  fees  and  ex- 
penses, and  ordering  payment  of  balance  due,  (as 
to  Elizabeth  G.  Monaghan)  entered  December  7, 
1942;  (T.  R.  pp.  202-205 )\ 

10.  Final  Order  fixing  ^attorney 's  fees  and  ex- 
penses, and  ordering  payment  of  balance  due  to 
Thomas  W.  Nealon,  entered  ])ecember  7,  1942;  (T. 
R.  pp.  206-209)  \ 

11.  Findings  of  Fact  and  Conclusions  of  Law, 
made  nunc  pro  tunc  as  of  Decembe\7,  1942 ;  (T.  R. 
pp.  192-200) 

12.  Stipulation  dated  March  5,  194^  as  to  filing 
of  Findings  of  Fact  and  Conclusions  of\[jaw,  nunc 
pro  tunc;  (T.  R.  p.  201) 

13.  Reporter's  transcript  of  evidence  on  Haearing 
of  petitions  of  Elizabeth  G.  Monaghan  and  Ti^^omas 
W.  Nealon; 

14.  Notice  of  Appeal;  (T.  R.  p.  228) 

15.  Bond  on  Appeal;  (T.  R.  pp.  229-230) 
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16.    Schedules   -A",   Trial  Balance  as   of  Decem- 
ber 31,  1939;  -B",  Real  Estate  Loans,  December 

^^'A^!?'  !!^"'  ^^^^  ^^^^^^  Contracts,  December  31, 
1939V 'D",  Real  Estate  owned,  December  31,  1939- 
and  "V',  Real  Estate  sold,  December  31,  1939,  all 
attachedto  verified  Report  and  Account  of  H^rry 
W.  Hill,\s  Receiver  of  Intermountain  Buildino-  & 
Loan  Asso^ation,  an  Utah  corporation,  filed  Ma'rch 
20,1940;  (T\r.  pp.  189-191) 

17.    Report \and  Account  of  Harry  W.  Hill   as 
Receiver  of  InWmountain  Building  &  Loan  As- 
sociation, an  Uta\  corporation,  filed  Februarv  93 
1943;  (T.  R.  pp.  2W227)  "    "  ' 

^  18.  Elizabeth  G.  Wnaghan's  Amended  Designa- 
tion of  parts  of  recokl  to  be  transmitted  to  the 
Hinted  States  Circuit  C^rt  of  Appeals,  filed  March 
18,1943;  (T.  R.  pp.  237-^9) 

19.  Harry  W.  Hill's  DeWnation  of  Additional 
portions  of  the  Record,  proceVlings  and  evidence  to 
be  transmitted  to  the  United  \tates  Circuit  Court 
of  Appeals,  filed  March  18,  19^;   (T.  R    pp    940 
242)  \  '  11-  ~  ^ 

20.  Order  that  original  portionsVof  Exhibit  No 
6,  be  sent  to  the  United  States  CiUit  Court  of 
Appeals  for  the  Ninth  Circuit  in  lAii  of  copies 
thereof;  (T.  R.  pp.  234-235)  \ 

21.  Stipulation  and  Designation  of  p\tions  or 
parts  of  the  record  to  be  printed,  and  deemed  neces- 
sary for  the  consideration  of  the  appeal  of\liza- 
beth  G.  Monaghau;  \  ' 

22.  Statement  of  Pohits  on  which  Elizabeth  ^ 
Monaghan  intends  to  rely  on  the  consideration  ^ 
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l^r  appeal,  dated  April  12,  1943,  and  filed  pursuant 
to  R^le  19  (6),  Rules  of  the  United  States  Circuit 
Court  oKAppeals  for  the  Ninth  Circuit. 

Dated   at  "phoenix,    Arizona,    this    12th    day    of 
April,  1943. 

HiWRY  S.  McCLUSKEY 
Attorney  for  Elizabeth  G. 
MonSehan 


LOUIS  B.  WHITNEY 
Attorney  for  Harry  W.   Hill,   Receiver  of   Inter- 
mountain    Building    &    Loan    Association,    an 
Utah  corporation. 

[Endorsed]:     Filed    April    24,    1943.      Paul 
O'Brien,  Clerk. 
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In  the  District  Court  of  the  United  States 
For  the  Federal  District  of  Arizona 

No.  E-268  Phoenix 

GUADALUPE  R.  GALLEGOS,  FRANCESCA 
GALLEGOS,  his  wife,  INGA  G.  GUDMUND- 
SEN  and  MATA  E.  DEXTER,  in  their  own 
behalf  and  in  behalf  of  others  similarly 
situated. 

Plaintiffs, 
vs. 

INTERMOUNTAIN  BUILDING  AND  LOAN 
ASSOCIATION,  a  corporation. 

Defendant, 

H.  G.  SMOOT  and   SOPHIA  SMOOT,  his  wife, 

Intervenors. 

APPLICATION     OF     RECEIVER     FOR     AP- 
POINTMENT OF  ATTORNEYS  and 
ORDER  APPOINTING  ATTORNEYS 

To  the  Honorable  Fred  C.  Jacobs,  Judge  of  the 
United  States  District  Court: 

The  Application  of  H.  S.  McCluskey  respectfully 
shows  as  follows: 

I  am  the  duly  appointed,  qualified  and  acting 
Receiver  herein. 

In  the  performance  of  the  duties  devolving  upon 
me  under  and  by  virtue  of  the  order  and  decree 
of  the  Court  herein,  it  is  necessary  that  I  have,  and 
I  desire,  the  services  of  counsel  in  connection  with 
the  legal  questions  and  proceedings  involved. 
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The  property  embraced  within  the  trust  imposed 
upon  me  covers  a  number  of  states,  and  the  prob- 
lems placed  before  me  involve  the  construction  of 
many  state  statutes  of  the  right  of  lienholding  cre- 
ditors of  the  Intermountain  Building  and  Loan  As- 
sociation. 

The  records  of  said  corporation  disclose  that 
there  [4]  are  many  suits  now  pending  and  many 
actions  necessarily  will  have  to  be  brought  to  pro- 
tect the  interests  of  the  lienholding  creditors  and 
others  involved  in  this  matter,  and  the  legal  work 
involved  is  such  that  it  will  be  necessary  to  have 
more  than  one  attorney. 

Your  petitioner  therefore  recommends  that  the 
attorneys  hereinafter  named,  each  of  whom  has 
had  many  years  of  experience  at  the  Bar  of  this 
Court  and  are  qualified  to  assist  me  in  the  perform- 
ance of  my  duties,  be  designated  by  this  Court  as 
my  attorneys,  to  wit :  Thomas  W.  Nealon  and  Eliza- 
beth G.  Monaghan. 

Wherefore,  your  petitioner  prays  that  an  order 
be  made  herein  appointing  Thomas  W.  Nealon  and 
Elizabeth  G.  Monaghan  and  that  their  compensation 
be  fixed  by  order  of  this  Court. 

Dated  this  29th  day  of  November,  1935. 
H.  S.  McCLUSKEY 
Receiver 

State  of  Arizona 
County  of  Maricopa — ss. 

H.  S.  McCluskey  being  first  duly  sworn  on  oath, 
deposes  and  says: 
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That  lie  is  the  Receiver  in  the  above  entitled 
matter,  and  the  applicant  in  the  foregoing  applica- 
tion ;  that  he  has  read  the  same,  knows  the  contents 
thereof,  and  that  the  same  is  true  in  substance  and 
in  fact. 

H.  S.  McCLUSKEY 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  November,  1935. 

[Seal]  C.  MERION  BEROE 

Notary  Public 
My  Commission  expires:  Oct.  4,  1938.  [5] 


[Title  of  District  Court  and  Cause.] 

ORDER  APPOINTING  ATTORNEYS 
FOR  RECEIVER 

Upon  Consideration  of  the  application  of  H.  S. 
McCluskey  herein  for  the  appointment  of  counsel 
for  him  as  Receiver  in  the  above  entitled  suit. 

It  Is  Hereby  Ordered  that  Thomas  W.  Nealon 
and  Elizabeth  G.  Monaghan  are  hereby  appointed 
attorneys  for  said  H.  S.  McCluskey,  Receiver  herein. 

Dated  this  30  day  of  November,  1935. 
F.  C.  JACOBS 

Judge 

[Endorsed] :     Entered  filed  Dec.  2,  1935.  [6] 
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[Title  of  District  Court  and  Cause.] 

RECEIVER'S  PETITION  PRAYING  FOR  IN- 
STRUCTIONS CONCERNING  TRIP  TO 
UTAH  AND  OTHER  STATES  IN  REFER- 
ENCE TO  AFFAIRS  OF  INTERMOUN- 
TAIN  BUILDING  &  LOAN  ASSOCIA- 
TION, AND  AUTHORIZING  EXPENSES 
THEREFOR 

Comes  Now  H.  S.  McClukey,  Receiver  herein,  he 
having  been  heretofore  duly  appointed,  qualified 
and  now  acting  as  such,  and  represents  to  the  Court 
as  follows: 

That  the  assets  of  the  defendant  corporation 
which  has  come  into  his  hands  as  receiver  herein 
consists  largely  of  promissory  notes  secured  by 
mortgages  upon  real  estate  situated  in  Utah,  Wyo- 
mmg,  Idaho,  Oregon,  California,  etc. 

That  it  is  necessary  for  your  receiver  and  his 
counsel  to  investigate  the  condition  of  the  securities 
in  each  of  these  states  and  the  handling  of  the  af- 
fairs of  the  defendant  corporation  in  each  of  these 
states. 

That  in  each  of  these  states  there  is  at  this  time 
certain  proceedings  pending  in  regard  to  the  prop- 
erty of  the  defendant  corporation  therein  and  the 
same  is  in  the  custody  of  officials  or  receivers  des- 
ignated in  these  states  for  the  handling  thereof, 
all  of  which  actions  have  been  taken  subsequent  to 
the  time  when  this  Court  obtained  the  constructive 
possession  [7]  of  the  assets  of  the  defendant  cor- 
poration as  appears  from  the  records  of  this  Court. 
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That  it  is  necessary  for  your  petitioner  and  his 
counsel  to  visit  tliese  states  to  ascertain  what  steps 
must  be  taken  for  the  protection  of  the  assets  of 
the  defendant  corporation  and  the  necessity  of  the 
appointment  of  ancillary  receivers  in  each  of  the 
different  jurisdictions  for  the  protection  of  the  in- 
terests of  the  estate. 

That  owing  to  the  nature  of  the  investigations  to 
be  made  and  the  necessity  for  personal  interviews 
with  the  present  custodians  cf  the  property  of  the 
defendant  and  the  necessity  for  consultation  with 
various  courts  and  officials  having  custody  or  con- 
trol of  the  same,  or  asserting  any  custody  or  con- 
trol thereof,  it  is  impossible  to  attend  to  these 
matters  by  correspondence  or  through  agents,  and 
for  this  reason  it  is  absolutely  essential  that  your 
receiver  and  his  counsel  visit  each  of  these  juris- 
dictions. 

That  your  receiver  and  his  counsel  will  neces- 
sarily undergo  considerable  expense  in  the  making 
of  this  trip  and  the  investigations  required. 

That  your  receiver  requests  that  Thomas  W. 
Nealon  be  designated  to  accompany  him  as  coimsel 
upon  this  trip. 

Wherefore,  your  petitioner  prays  that  this  Court 
authorize  him  and  Thomas  W.  Nealon,  his  counsel, 
to  make  said  trip  to  the  various  states  in  which 
assets  of  the  corporation  are  situated  for  the  pur- 
pose aforesaid,  and  that  your  receiver  be  authorized 
to  take  from  the  funds  in  his  hands  such  sums  as 
this  Court  may  designate  for  expenses  for  himself 
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and  for  his  counsel  on  said  trip,  your  petitioner  to 
render  an  account  thereof  to  this  court.  [8] 

Bated  this  28th  day  of  November,  1935. 
H.  S.  McCLUSKEY 
Receiver 

State  of  Arizona 
County  of  Maricopa — ss. 

H.  S.  McCluskey,  being  first  duly  sworn  on  oath 
deposes  and  says :  That  he  is  the  Receiver  of  the 
Intermountain  Building  and  Loan  Association,  and 
the  petitioner  in  the  foregoing  petition;  that  he  has 
read  the  same,  knows  the  contents  thereof,  and  that 
the  same  is  true  in  substance  and  in  fact. 
H.  S.  McCLUSKEY 

Subscribed  and  Sworn  to  before  me  this  29th  day 
of  November,  1935. 
[Seal]  C.  MERION  BERGE 

Notary  Public 
My  Commission  expires:  Oct.  4,  1938. 

[Endorsed] :     Filed  Bee.  2,  1935.  [9] 


[Title  of  Bistrict  Court  and  Cause.] 

ORBER  AUTHORIZING  RECEIVER  ANB  HIS 
COUNSEL  TO  MAKE  A  TRIP  TO  UTAH 
ANB  OTHER  STATES  ANB  ALLOWING 
EXPENSES  THEREFOR 

The    Petition    of    H.    S.    McCluskey,    Receiver 
herein,  coming  on  to  be  heard,  the  petition  request- 
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ing  instructions  concerning  a  proposed  trip  to  Utah 
and  other  states  for  the  purpose  of  inspecting  the 
securities  of  the  defendant  corporation  in  such 
states  covering  the  property  now  in  the  possession 
of  this  court  by  virtue  of  the  decree  hereinbefore 
rendered,  and  for  conferences  with  the  custodians 
of  the  property  of  the  defendant  corporation  in 
such  states;  and  for  conferences  with  such  courts 
and  officials  who  may  be  exercising  any  control  over 
any  property  of  the  defendant  corporation;  and  for 
the  purpose  of  investigating  the  necessity  for  ancil- 
lary proceedings  in  any  of  such  states,  legal  or 
otherwise,  for  the  protection  of  the  assets  of  the 
defendant  corporation  now  in  the  custody  of  this 
Court ;  and  for  the  purpose  of  entering  into  arrange- 
ments for  the  care,  custody  and  protection  of  such 
assets;  and  praying  that  this  court  authorize  said 
receiver  and  Thomas  W.  Nealon,  his  counsel,  to 
make  such  trip  and  expend  the  necessary  amount  of 
money  for  the  expenses  of  such  trip;  [10] 

And  it  appearing  to  the  Court  that  it  would  be 
for  the  best  interests  of  said  Intermountain  Build- 
ing and  Loan  Association,  and  its  lienholding  cred- 
itors that  such  trip  and  such  investigation  be  made 
by  said  receiver  and  his  counsel,  and  would  be  of 
groat  vahie  to  the  estate  in  the  preservation  and 
administration  of  the  assets  of  said  defendant  cor- 
poration, and  in  the  expeditious  and  proper  hand- 
ling of  the  estate. 

It  Is  Therefore  Ordered  that  the  Receiver  and 
Thomas  W.  Nealon,  his  counsel,  are  hereby  au- 
thorized to  make  such  trii)  for  the  pnr])osos  cifl 
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aforesaid,  and  that  the  said  receiver  take  from  the 
funds  in  his  hands  as  such  receiver  the  sum  of  One 
Thousand  ($1000.00)  Dollars  to  pay  the  expenses 
of  himself,  and  a  like  sum  to  said  counsel  for  said 
counsel's  expenses  in  connection  with  said  trip,  each 
of  them  to  render  an  account  of  such  expenses  to 
this  Court. 

Dated  this  30th  day  of  November,  1935. 
F.  C.  JACOBS 
Judge. 

[Endorsed] :     Entered.  Filed  Dec.  2,  1935.  [11] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  MONTHLY  ALLOWANCE  TO 
H.  S.  McCLUSKEY  AS  RECEIVER  AND 
DIRECTING  THE  PAYMENT  THEREOF 

Upon  Reading  and  Filing  the  vertified  Petition 
of  H.  S.  McCluskey,  Receiver  in  the  above  matter 
and  upon  investigation  of  the  facts  set  up  therein 
and  the  Court  being  fully  informed  in  the  prem- 
ises and  finding  that  it  is  necessary  and  proper 
that  an  allowance  should  be  made  to  H.  S.  Mc- 
Cluskey for  his  services  as  Receiver  in  the  above 
entitled  cause  and  that  he  had  devoted  practically 
all  of  his  time  to  the  affairs  of  said  Receivership 
subsequent  to  November  11,  1935. 

Wherefore,  It  Is  Ordered  by  the  Court  that 
H.  S.  McCluskey,  as  Receiver  of  the  above  estate, 
is  hereby  authorized  and  directed  to  pay  to  himself 
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for  his  services  as  such  Receiver,  the  sum  of  $500.00 
per  month  on  account  of  fee  to  be  eventually  ascer- 
tained and  fixed  by  the  Court ;  that  he  be  authorized 
and  directed  to  immediately  pay  to  himself  for  his 
services  as  such  Receiver,  from  the  11th  day  of  No- 
vember, 1935,  to  the  first  day  of  January,  1936,  at 
the  said  monthly  rate,  and  the  sum  of  $500.00 
monthly  on  the  first  day  of  each  and  every  month 
thereafter  on  account  of  said  fee  until  further  order 
of  this  Court. 

Dated  this  28th  day  of  January,  1936. 
F.  C.  JACOBS 
Judge  [12] 

[Endorsed] :     Entered.  Filed  Jan.  28,  1936.  [13] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  MONTHLY  ALLOWANCE  OP 
ATTORNEY  FEES  TO  ELIZABETH  O. 
MONAGHAN 

Upon  Reading  and  Filing  the  Petition  of  H.  S. 
McCluskey  for  the  allowance  of  attorneys  fees  and 
due  consideration  thereof  and  the  Court  being  fully 
informed  as  to  the  facts  in  the  premises,  and  it 
appearing  to  the  Court  that  this  order  should  be 
made,  and  that  monthly  allowance  should  be  made 
to  Elizabeth  G.  Monaghan  for  her  services  as  at- 
torney to  the  Receiver,  and  the  said  services  having 
begim  on  November  30,  1935,  this  monthly  allow- 
ance should  begin  on  the  first  day  of  December,  1935. 
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Wherefore,  it  is  ordered  by  the  Court  that  H.  S. 
McCluskey  as  Receiver  of  the  above  estate  is  hereby 
authorized  and  directed  to  pay  to  said  Elizabeth 
G.  Monaghan  the  sum  of  $250.00  for  her  services 
as  such  attorney  up  to  the  first  day  of  January, 
1936,  and  a  like  amount  on  the  first  day  of  each 
and  every  month  thereafter  until  further  orders 
of  this  Court. 

Dated  this  28th  day  of  January,  1936. 
F.  C.  JACOBS 
Judge  [14] 

[Endorsed] :     Entered.  Filed  Jan.  28,  1936.  [15] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  MONTHLY  ALLOWANCE  OF 
ATTORNEY  FEES  TO  THOMAS  W. 
NEALON 

Upon  Reading  and  Filing  the  Petition  of  H.  S. 
McCluskey  for  the  allowance  of  attorneys  fees  and 
due  consideration  thereof,  and  the  Court  being  fully 
informed  as  to  the  facts  in  the  premises,  and  it  ap- 
pearing to  the  Court  that  this  should  be  made,  and 
that  monthly  allowance  should  be  made  to  Thomas 
W.  Nealon  for  his  services  as  attorney  to  the  Re- 
ceiver, and  the  said  services  having  begun  on  No- 
vember 30,  1935,  this  monthly  allowance  should 
begin  on  the  first  day  of  December,  1935. 

Wherefore,  it  is  ordered  by  the  Court  that  H.  S. 
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McCluskey  as  Receiver  of  the  above  estate  is  hereby 
authorized  and  directed  to  pay  to  said  Thomas  W. 
Nealon  the  sum  of  $300.00  and  $159.00  per  month 
for  expenses,  for  his  services  as  such  attorney,  up 
to  the  first  day  of  January,  1936,  and  a  like  amount 
on  the  first  day  of  each  and  every  month  on  account 
thereafter  until  further  orders  of  this  Court. 

Dated  this  28th  day  of  January,  1936. 
F.  C.  JACOBS 
Judge  [16] 

[Endorsed]:     Entered.  Filed  Jan.  28,  1936.  [17] 


[Title  of  District  Court  and  Cause.] 

ORDER  APPOINTING  ADDITIONAL  ATTOR- 
NEY FOR  THE  RECEIVER  AND  NAMING 
JOHN  L.  GUST  AS  SUCH  ADDITIONAL 
ATTORNEY 

Upon  Consideration  of  the  application  of  H.  S. 
McCluskey  herein  for  the  appointment  of  additional 
counsel  for  him  as  Receiver  in  the  above  entitled 
suit, 

It  Is  Hereby  Ordered  that  John  L.  Gust,  Esq.  is 
hereby  appointed  as  additional  counsel  for  said 
H.  S.  McCluskey,  Receiver  herein. 

Dated  this  28  day  of  January  1936. 
F.  C.  JACOBS 
Judge 

[Endorsed]:     Entered.  Filed  Jan.  28,  1936.  [18] 
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[Title  of  District  Court  and  Cause.] 

PETITION  OF  H.  S.  McCLUSKEY,  KECEIVER, 
FOR  THE  MAKING  OF  A  MONTHLY  AL- 
LOWANCE TO  JOHN  L.  GUST  AS  ADDI- 
TIONAL ATTORNEY  FOR  RECEIVER 

Comes  Now  H.  S.  McCluskey,  Receiver  in  the 
above  entitled  cause  and  respectfully  represents  to 
the  Court  the  following: 

That  on  the  28th  day  of  January,  this  Honorable 
Court  upon  the  application  of  your  Receiver  ap- 
pointed John  L.  Gust  as  one  of  the  attorneys  to 
represent  him  in  the  above  Receiversip. 

That  the  investigation  of  tlie  affairs  of  tlie  asso- 
ciation made  subsequent  to  his  appointment,  to- 
gether with  information  in  his  possession  before- 
band,  indicates  that  the  administration  of  this 
estate  will  continue  for  many  months  and  That  it 
will  be  necessary  to  have  the  services  of  the  attor- 
neys throughout  the  period  of  the  administration 
of  the  estate. 

That  at  all  times  after  the  28  day  of  January,  it 
will  be  necessary  for  the  said  John  L.  Gust  to  devote 
a  great  deal  of  his  time  to  the  service  of  tiie  Re- 
ceiver in  the  the  above  entitled  matter. 

Wherefore  your  petitioner  deems  it  advisable  that 
this  Honorable  Court  make  an  order  authorizing 
the  payment  by  him  from  the  funds  of  said  Estate 
of  a  monthly  allowance  to  the  said  John  L.  Gust  on 
account  of  the  final  fee  to  be  allowed  him  in  the 
premises  and  that  said  order  show  the  date  of  com- 
niencmg  said  monthly  allowance  to  be  from  the 
28th  day  of  January,  1936. 
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Wherefore,  you  petitioner  prays  that  this  Honor- 
able Court  make  an  order  authorizing  and  directing 
him  to  pay  to  the  said  John  L.  Gust  a  monthly  al- 
lowance of  such  sums  as  it  may  deem  reasonable 
for  his  services,  and  that  such  smiis  be  paid  on  the 
first  day  of  each  and  every  month  until  further 
orders  of  the  Court  in  reference  to  this  matter. 

Bated  this  27th  day  of  January,  1936. 
H.  S.  McCLUSKEY 
Receiver  [19] 

State  of  Arizona 
County  of  Maricopa — ss. 

H.  S.  McCluskey,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  the  Receiver  of  the  Intermoimtain 
Building  and  Loan  Association,  a  corporation,  and 
petitioner  above;  that  he  has  read  the  foregoing 
petition,  knows  the  contents  thereof,  and  that  the 
same  is  true  in  substance  and  in  fact. 
H.  S.  McCLUSKEY 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  January,  1936. 

[Seal]  C.  MERION  BERGE 

Notary  Public 
My  commission  expires:  Oct.  4,  1938. 

[Endorsed]:     Filed  Jan.  28,  1936.  [20] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  MONTHLY  ALLOWANCE  OF 
ATTORNEY  FEES  TO  JOHN  L.  GUST 

Upon  Reading  and  Filing  the  Petition  of  H.  S. 
McCluskey  for  the  allowance  of  attorneys  fees  and 
due  consideration  thereof  and  the  Court  being  fully 
informed  as  to  the  facts  in  the  premises,  and  it  ap- 
pearing to  the  Court  that  this  order  should  be  made, 
and  that  monthly  allowance  should  be  made  to  John 
L.  Gust  for  his  services  as  attorney  to  the  Receiver, 
and  the  said  services  having  begun  on  the  28  day 
of  January  1936,  this  monthly  allowance  should 
begin  on  the  first  day  of  February,  1936. 

Wherefore,  it  is  ordered  by  this  Court  that  H.  S. 
McCluskey  as  Receiver  of  the  above  estate  is  hereby 
authorized  and  directed  to  pay  to  said  John  L.  Gust 
the  sum  of  $300.00  for  his  services  as  such  attorney 
up  to  the  first  day  of  February,  1936,  and  an  al- 
lowance as  herein  provided  on  the  first  day  of  each 
and  every  month  thereafter  on  account  until  further 
orders  of  this  Court. 

Dated  this  28th  day  of  January  1936. 
F.  C.  JACOBS 
Judge. 

[Endorsed]:     Entered.  Filed  Jan.  28,  1936.  [21] 
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[Title  of  District  Court  and  Cause.] 

PETITION    OF     CO-RECEIVERS     FOR    AU- 
THORITY TO  INSTITUTE  SUIT  IN  IDAHO 

Now  Come  Henry  S.  McCluskey  and  George  A. 
Mauk,  the  duly  appointed  and  qualified  and  acting 
Co-Receivers  of  the  Intermoiuitain  Building  and 
Loan  Association,  an  Utah  corporation,  and  present 
this  petition  to  the  Court,  and  respectfully  represent 
as  follows: 

(1)  That  said  defendant  corporation  owns  assets 
within  the  State  of  Idaho  of  a  value  in  excess  of, 
towit,  forty  thousand  dollars  ($40,000.00),  exclu- 
sive of  real  property  in  the  state  of  Idaho;  that 
upon  these  assets  the  plaintiffs  in  the  above  entitled 
suit,  and  others  similarly  situated,  hold  an  equitable 
lien,  as  has  heretofore  been  established  by  decree  of 
this  Honorable  Court,  which  decree  has  heretofore 
been  affirmed  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

(2)  That  said  property  is  now  in  the  hands  of 
the  Boise  Trust  Company,  a  corporation,  organized 
and  existing  under  the  laws  of  the  state  of  Idaho, 
which  corporation  is  claiming  to  hold  the  same 
under  a  trust  agreement,  and  free  and  clear  of  the 
rights  of  the  lienholding  creditors  in  the  states  of 
[22]  Arizona,  Oregon,  Utah,  Wyoming,  California, 
and  other  states,  and  they  are  threatening  to  dis- 
tribute such  funds  to  certain  favorite  creditors,  re- 
gardless of  the  rights  of  j^our  Receivers,  the  plain- 
tiffs in  this  action  and  others  similarly  situated, 
who  are  citizens  of  the  United  States  and  reside  in 
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the  hereinbefore  mentioned  states;  that  they  are 
threatening  to  make  this  distribution  in  violation 
of  the  property  rights  of  said  creditors  and  your 
receivers  as  guaranteed  by  the  Constitution  of  the 
United  States. 

(3)     That   the   securities   held  by   the  plaintiffs 
herein,  and  those  similarly  situated,  are  recognized 
instrumentalities  of  interstate  commerce,  within  the 
meaning  of  the  Constitution  of  the  United  States, 
Article  1,  Section  8,  which  provides  that  the  power 
to   regulate   commerce   with   foreign   nations,    and 
among  the  several  states,  and  with  the  Indian  tribes, 
shall  be  vested  in  the  Congress  of  the  United  States,' 
and  the  various  states  of  the  Union  are  forbidden 
to  lay  any  burdens  upon  said  interstate  commerce, 
or  deprive  the  owners  of  any  securities  negotiated 
through  the  usual  channels  of  interstate  commerce 
of  any  of  their  rights  and  privileges,  as  guaranteed 
by  said  Article  and  Section. 

(4)  That  said  Boise  Trust  Company,  a  corpora- 
tion, is  threatening  to  distribute  said  funds,  in  vio- 
lation of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States,  in  that  plaintiffs  are 
citizens  of  the  United  States,  and  the  Constitution 
and  said  Fourteenth  Amendment  thereof  ])rovide 
that  no  state  shall  make  or  enforce  any  laws  which 
shall  abridge  the  privileges  of  citizens  of  the  United 
States,  or  deprive  them  of  their  property,  or  deny 
them  equal  protection  of  the  law. 

(5)     That  by  reason  of  the  above  mentioned  facts, 
[23]  and  for  the  reason  that  your  Receivers  are 
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primary  receivers  of  the  Iiitermountain  Building 
and  Loan  Association,  it  is  necessary  that  ancillary 
receivers  be  appointed  in  Idaho  for  the  protection 
of  their  property  right. 

(6)  That  some  of  the  lienholding  creditors  of 
this  corjjoration  are  about  to  commence  suit  in  the 
Federal  District  Court  of  the  United  States,  in  and 
for  the  District  of  Idaho,  for  the  protection  of  their 
rights  as  described  herein;  and  for  the  purpose  of 
having  ancillary  receivers  appointed  in  said  Court 
in  aid  of  the  primary  receivership  pending  in  this 
Court. 

(7)  That  your  Receivers  are  advised  by  their 
attorneys  that  it  is  necessary  and  advisable  for  them 
to  join  in  said  suit  and  become  parties  thereto. 

Wherefore,  your  petitions  pray  this  Court  make 
an  order  authorizing  them  to  join  as  plaintiffs  in  a 
suit  in  said  United  States  District  Court,  in  and 
for  the  District  of  Idaho,  for  the  purposes  herein- 
before set  forth,  and  to  employ  Idaho  counsel  to 
join  with  counsel  heretofore  appointed  for  your 
receivers  by  this  Honorable  Court  to  represent 
them  in  said  suit. 

HENRY  S.  McCLUSKEY 
GEORGE  A.  MAUK 
Co-Receivers   of   Intermountain   Building  &   Loan 
Association,  a  corporation, 
Petitioners 
THOMAS  W.  NEALON 
JOHN  L.  GUST 
E.  G.  MONAGHAN  [24] 
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State  of  Arizona 
County  of  Maricopa — ss. 

Henry  S.  McCluskey  and  George  A.  Mauk  being 
first  duly  sworn,  on  oath  depose  and  say,  each  for 
himself  and  not  one  for  the  other: 

That  he  is  Co-receiver  of  the  Intermountain 
Building  &  Loan  Association,  a  corporation,  and 
petitioner  above  named ;  that  he  has  read  the  above 
and  foregoing  Petition  of  Co-Receivers  for  Au- 
thority to  Institute  Suit  in  Idaho,  knows  the  con- 
tents thereof,  and  that  the  same  is  true,  to  the  best 
of  his  knowledge  and  belief. 

HENRY  S.  McCLUSKEY 

GEORGE  A.  MAUK 

Subscribed   and   Sworn   to   before   nie   this   26th 
day  of  March,  1936. 

[Seal]  E.  MERION  BERGE 

Notary  Public 
My  Commission  expires:  Oct.  4,  1938. 

[Endorsed] :     Filed  Mar.  27,  1936.  [25] 
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[Title  of  District  Court  and  Cause.] 

ORDER  AUTHORIZING  AND  DIRECTING 
HENRY  S.  MeCLUSKEY  and  GEORGE  A. 
MAUK,  AS  CO-RECEIYERS  OF  INTER- 
MOUNTAIN  BUILDING  &  LOAN  ASSO- 
CIATION, TO  JOIN  WITH  OTHER 
PLAINTIFFS  IN  A  SUIT  IN  IDAHO  AND 
EMPLOY  IDAHO  COUNSEL 

Upon  Reading  and  Filing  the  verified  petition  of 
Henry  S.  McCluskey  and  George  A.  Mauk,  the 
duly  appointed,  qualified  and  acting  Co-receivers 
of  the  Intermountain  Building  &  Loan  Association, 
an  Utah  corporation,  praying  for  an  order  of  this 
Court  authorizing  them  to  join  as  plaintiffs  in  a 
suit  in  the  United  States  District  Court,  in  and 
for  the  District  of  Idaho,  for  the  purpose  of  estab- 
lishing the  rights  of  the  plaintiffs  in  the  above  en- 
titled cause,  and  those  similarly  situated,  in  and  to 
certain  funds  of  the  defendant  corporation  in  Idaho, 
and  for  the  purpose  of  applying  to  the  Court  for 
the  appointment  of  ancillary  receivers  in  aid  of  the 
primary  jurisdiction  of  this  Court  in  the  admin- 
istration of  said  receivership  estate,  and  for  au- 
thority to  employ  Idaho  counsel  to  join  with  coun- 
sel heretofore  appointed  by  this  Court  to  represent 
said  Co-Receivers  [26]  in  said  suit;  and 

It  appearing  to  the  Court  from  the  examination 
of  the  verified  petition  and  from  the  records  in  this 
cause  that  it  is  proper  and  necessary  for  said  Co- 
receivers  to  join  with  other  plaintiffs  in  said  suit 
to  be  filed  in  Idaho,  and  that  an  ancillarv  admin- 
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istration  in  Idaho  in  aid  of  the  primary  receiver- 
ship in  this  State  is  advisable; 

It  Is  Hereby  Ordered  that  Henry  S.  McChiskey 
and  George  A.  Mauk,  the  duly  appointed,  qualified 
and  acting  Co-receivers  of  the  Intermountain  Build- 
ing &  Loan  Association,  an  Utah  corporation,  ap- 
pointed as  such  by  this  Court  in  the  above  entitled 
cause,  are  hereby  authorized  to  join  as  plaintiffs 
in  a  suit  in  said  United  States  District  Court  in  and 
for  the  District  of  Idaho,  for  the  purposes  set  forth 
in  their  petition  filed  in  this  proceeding,  and  to 
employ  Idaho  counsel  to  join  with  counsel  hereto- 
fore appointed  by  this  Court  to  represent  them  in 
said  suit. 

Dated   at   Phoenix,    Arizona,    this   26th   day    of 
March,  1936. 

F.  C.  JACOBS 

United  States  Distiict  Judge 
[Endorsed]:     Entered.  Filed  Mar.  27,  1936.  [27] 


396  Thomas  W.  Nealon  vs. 

In  the  District  Court  of  the  United  States 
for  the  Federal  District  of  Arizona 

No.  E-268  Phoenix 

GUADALUPE  R.  GALLEGOS  and  FRANCESCA 
GALLEGOS,  his  wife;  INGA  G.  GUDMUND- 
SEN;  and  MATA  E.  DEXTER,  in  their  own 
behalf  and  in  behalf  of  others  similarly 
situated, 

Plaintiffs, 
vs. 

INTERMOUNTAIN  BUILDING  &  LOAN  AS- 
SOCIATION, a  corporation, 

Defendant. 

FINAL  REPORT  AND  ACCOUNT  OF  HENRY 
S.  McCLUSKEY,  AS  RECEIVER  OF  IN- 
TERMOUNTAIN BUILDING  &  LOAN  AS- 
SOCIATION, AN  UTAH  CORPORATION; 
AND  PETITIONS  PRAYING  FOR  THE 
APPROVAL  THEREOF,  FOR  THE  DE- 
TERMINATION AND  ALLOWANCE  OF 
COMPENSATION  TO  PETITIONER,  FOR 
FINAL  DISCHARGE  AND  EXONERA- 
TION OF  BOND,  AND  FOR  THE  COURT 
TO  SET  A  DATE  FOR  HEARING  THERE- 
OF AND  TO  DETERMINE  THE  FORM  OF 
NOTICE  TO  BE  GIVEN  AND  ORDER 
THEREON 

Comes  Now  Henry  S.  McCluskey  and  files,  this 
his  Final  Report  and  Account  as  Receiver  of  the 
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Intermountain  Building  &  Loan  Association,  an 
Utah  corporation,  and  his  petitions  praying  for  the 
approval  thereof,  for  the  determination  and  allow- 
ance of  compensation  to  him,  for  his  final  discharge 
and  exoneration  of  his  Receiver's  bond,  and  for  the 
Court  to  set  a  date  for  the  hearing  thereof  and  to 
determine  the  form  of  notice  to  be  given  and  for 
order  thereon;  and  respectfully  represents: 

I. 

That  on  the  18th  day  of  April,  1933,  a  suit  was 
brought  on  the  equity  side  of  the  United  States 
District  Court  for  the  Federal  District  of  Arizona, 
in  which  Guadalupe  R.  Gallegos  and  Francesca 
Gallegos,  his  wife,  Inga  G.  Gudmundsen  and  Mata 
E.  Dexter  were  plaintiffs,  and  Intermountain  Build- 
ing &  Loan  Association,  a  corporation,  was  defend- 
ant, said  suit  being  brought  by  said  plaintiffs  in 
their  own  behalf  and  in  behalf  of  all  others  simi- 
larly situated.  [28] 

II. 

That  the  purpose  of  said  suit  was  to  establish  the 
equitable  lien  of  the  plaintiffs,  and  others  simi- 
larly situated,  upon  the  assets  of  the  defendant 
corporation :  to  prevent  waste  and  dissipation  of  the 
assets  of  said  corporation  through  mismanagement 
and  wrongful  conduct  of  its  officers  and  directors ;  to 
have  an  accoimt  taken  of  the  affairs  of  the  defend- 
ant corporation :  to  have  a  receiver  appointed  for  the 
defendant  with  authority  to  take  into  his  i:)osses- 
sion  all  of  the  assets  of  said  corporation,  and  all 
of  its  books,  records  and  accounts,  including  choses 
in  action;  to  continue  and  operate  the  business  of 
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the  defendant  corporation,  subject  to  tlie  orders  of 
the  Court;  to  take  charge  of  all  of  the  real  estate 
of  the  defendant  corporation,  keep  the  same  in  good 
condition  and  repair  and  collect  the  rents  thereof; 
that  pending  the  appointment  of  a  receiver  a  re- 
straining order  and  injunction  issue  to  prevent  any 
dissipation  by  the  defendant  of  its  assets  and  the 
removal  or  destruction  of  the  books  and  records  of 
said  corporation ;  that  pending  a  final  determination 
of  the  suit  a  temporary  receiver  be  appointed  with 
the  hereinbefore  mentioned  powers,  together  with 
all  other  powers  usually  conferred  upon  an  equity 
receiver. 

III. 
That  upon  the  filing  of  the  complaint  herein  the 
United  States  District  Court  immediately  took 
jurisdiction  and  issued  a  restraining  order,  restrain- 
ing the  defendant  from  disposing  of  the  assets  of 
the  defendant  corporation,  and  from  removing,  de- 
stroying or  concealing  its  books,  records,  files,  docu- 
ments and  other  property  of  the  defendant  in  the 
State  of  Arizona;  that  process  was  duly  served 
upon  defendant  and  said  defendant  corporation 
subsequently  filed  its  answer  in  said  suit.  [29] 

rv. 

That  subsequently  your  petitioner  on  the  20th 
day  of  April,  1934,  was  appointed  Receiver  of  said 
defendant  corporation,  and  on  said  date  duly  quali- 
fied as  such  Receiver. 


Harry  W.  Hill  399 

V. 

That  your  petitioner  did  not  obtain  the  physical 
possession  of  the  assets  of  the  defendant  corpora- 
tion until  on,  towit,  November  30,  1935,  owing  to 
the  fact  that  on  the  17th  day  of  March,  1934,  J.  A. 
Malia,  Bank  Commissioner  of  the  State  of  Utah, 
had  seized  the  books,  records  and  all  of  the  assets 
of  said  corporation,  notwithstanding  that  these 
assets  were  then  in  the  constructive  possession  of 
this  Court,  and  upon  demand  of  your  petitioner, 
after  his  appointment  as  Receiver  of  said  defendant 
corporation  on  April  20,  1934,  the  said  J.  A.  Malia 
refused  to  surrender  same  to  your  petitioner.  At 
the  same  time  your  petitioner  also  made  demand 
upon  the  defendant  corporation,  the  Valley  Bank 
of  Phoenix,  the  Home  Owners  Loan  Corporation, 
the  Phoenix  National  Bank  and  the  State  Treas- 
urer of  Arizona  for  the  assets  of  the  defendant 
corporation  in  their  possession,  but  these  demands 
were  not  complied  with. 

That  the  said  Malia  and  the  defendant  corpora- 
tion then  filed  in  the  United  States  District  Court 
on  the  21st  day  of  April,  1934,  a  petition  for  ap- 
peal from  the  order  of  this  Court  appointing  your 
petitioner  as  Receiver  and  for  supersedeas,  which 
appeal  was  granted  and  supersedeas  bond  fixed  in 
the  sum  of  $35,000.00,  which  supersedeas  bond  was 
given  by  the  said  J.  A.  Malia  and  said  defendant 
corporation  on  May  15th,  1934,  and  thus  stayed 
any  further  action  upon  the  part  of  your  petitioner 
until  final  decision  of  the  case;  that  the  Circuit 
Court  of  Appeals  affirmed  the  order  of  the  United 
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States  District  Court  a]3pointiiig  your  petitioner 
as  Receiver,  but  said  Malia  and  defendant  corpora- 
tion then  petitioned  the  Supreme  Court  of  the 
United  States  for  a  writ  of  certiorari  to  review 
the  decree  of  the  said  Circuit  Court  of  Appeals, 
which  petition  was  denied  on  November  11,  1935  by 
the  United  States  [30]  Supreme  Court  and  man- 
date duly  issued. 

That  on  November  30,  1935,  Rulnn  F.  Starley, 
successor  to  said  J.  A.  Malia,  surrendered  to  your 
petitioner  the  assets  shown  in  the  inventory  filed 
by  your  petitioner  in  this  Court  on  the  23rd  day  of 
July,  1936,  and  on  or  about  said  date  the  assets  in 
the  possession  of  the  Valley  Bank  of  Phoenix,  the 
Phoenix  National  Bank  and  the  State  Treasurer 
of  Arizona  were  surrendered  to  your  petitioner. 
That  he  administered  said  receivership  estate  there- 
after, making  such  conversions  and  disposition  of 
the  assets  of  the  receivership  estate  as  was  required 
by  the  various  orders  made  by  the  United  States 
District  Court  of  Arizona  in  the  premises. 

VI. 
That  on  the  8th  day  of  February,  1936,  after  due 
notice  the  District  Court  of  the  United  States  in 
and  for  the  District  of  Arizona  made  the  appoint- 
ment of  your  petitioner  as  Receiver  of  the  defend- 
ant corporation  permanent. 

VII. 

That  the  said  assets  of  the  defendant  corporation 
situated   in  the  state  of  Arizona   coming  into   tlie 
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physical  possession  of  your  petitioner  as  Receiver 
of  the  defendant  corporation,  as  shown  in  their 
present  form  on  Exhibit  No.  I  hereto  attached  and 
by  reference  made  a  part  hereof,  after  allowing  for 
possible  losses  thereon,  are  valued  by  your  peti- 
tioner in  the  sum  of  $1,349,613.35,  and  the  assets 
owned  by  the  defendant  corporation  situated  out- 
side of  the  state  of  Arizona  coming  into  the  con- 
structive possession  of  your  petitioner,  are  valued 
by  your  petitioner  in  the  amount  of  $770,049.47,  as 
shown  on  Exhibit  No.  II  hereto  attached  and  by 
reference  made  a  part  hereof,  making  a  total  valua- 
tion of  the  assets  of  the  [31]  defendant  corporation 
in  the  sum  of  $2,119,662.82. 

VIII. 

That  at  the  time  your  petitioner  took  over  pos- 
session of  the  assets  and  records  of  the  defendant 
corporation  he  found  that  there  was  no  inventory 
showing  such  assets,  and  that  no  inventory  had 
been  made  by  J.  A.  Malia,  Bank  Commissioner  of 
the  state  of  Utah,  when  he  took  possession  on  March 
17,  1934,  or  by  Rulon  F.  Starley  when  he  took  over 
possession  from  said  J.  A.  Malia. 

IX. 

That  on  or  about  the  8th  day  of  February,  1936, 
the  United  States  District  Court  in  and  for  the 
District  of  Arizona  appointed  G.  A.  Mauk  as  co- 
receiver  with  your  petitioner ;  that  said  G.  A.  Mauk 
served  in  that  capacity  to  the  11th  day  of  May, 
1936 ;  that  he  resigned  as  such  co-receiver  and  made 
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his  report  which  was  approved  by  the  Court  and 
he  was  discharged  and  his  bond  exonerated. 

That  subsequent  to  said  time  and  up  to  the  1st 
day  of  April,  1937,  your  petitioner  served  as  the 
sole  receiver  of  the  receivership  estate  of  said  in- 
solvent corporation,  and  during  all  of  said  time 
had  the  sole  custody  and  control  of  the  assets  of 
said  defendant  corporation  situated  in  the  state 
of  Arizona. 

X. 

That  your  petitioner  found  that  the  records  of 
the  corporation  did  not  truly  state  the  amount  that 
was  owed  to  the  corporation  by  persons  who  had 
given  their  promissory  notes  to  the  corporation, 
these  promissory  notes  being  secured  by  mortgages 
on  real  property  situated  in  Arizona  and  in  other 
states  and  foreign  countries ;  that  without  authority 
of  law  whatsoever  [32]  the  defendant  corporation 
had  charged  upon  its  books  against  the  makers  of 
these  promissory  notes  and  mortgages  fines  and 
penalties  when  they  failed  promptly  to  pay  the 
installments  due  to  the  defendant  corporation  upon 
such  promissory  notes  and  mortgages,  these  promis- 
sory notes  and  mortgages  being  payable  monthly, 
the  payments  of  both  interest  and  principal  being 
over  long  periods  of  time,  towit  81/2  years.  The 
defendant  corporation  also  charged,  without  au- 
thority of  law,  to  these  persons  wlio  had  borrowed 
money  from  it  a  certain  sum  per  month  for  dues. 
The  defendant  corporation  thus  loaded  the  accounts 
of  the  makers  of  these  promissory  notes  with 
charges,  penalties  and  fines  for  which  there  was  no 


Harry  W.  Hill  403 

justification  whatsoever,  and  the  defendant  cor- 
poration thus  set  up  in  its  records  fictitious  and  an 
excessive  amount  as  assets  of  said  corporation. 

Said  defendant  corporation  also  calculated  and 
placed  upon  its  records  charges  of  interest  in  excess 
of  the  amount  permitted  by  statute  and  in  excess 
of  the  amount  of  their  contracts  with  the  makers 
of  said  promissory  notes  and  mortgages,  and  the 
interest  was  figured  upon  a  usurious  basis.  Not 
only  did  they  set  up  this  usurious  interest  as  to  the 
amount  of  the  loans  in  question,  but  they  calculated 
this  interest  upon  fines,  dues  and  penalties  which 
they  had  charged  upon  their  records  to  the  borrow- 
ers without  any  authority  of  law  therefor. 

As  a  result  of  such  erroneous  statements  of  the 
amounts  due  the  corporation  from  the  makers  of 
these  notes  and  mortgages,  these  records  in  the  con- 
dition they  were  in  at  the  time  that  your  petitioner 
took  possession  thereof  could  not  be  used  as  evi- 
dence in  courts  where  it  was  necessary  to  file  suits 
for  the  collection  of  such  promissory  notes  and  the 
foreclosure  of  such  mortgages.  Had  your  peti- 
tioner attempted  to  produce  these  records  in  court 
in  suits  against  the  makers  of  said  [33]  promissory 
notes  and  mortgages  as  evidence  of  the  amount  due 
thereon,  the  makers  of  said  notes  and  mortgages 
would  have  been  entitled  to  plead  usury  as  a  de- 
fense, and  as  such  a  defense,  if  sustained,  would 
have  meant  a  loss  of  all  interest  upon  the  loans 
made  by  the  corporation  to  such  persons,  and  the 
result  would  have  been  a  loss  of  an  immense  amount 
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of  money  to  the  creditors  of  said  Association,  as 
the  interest  in  some  of  these  cases  extended  over  a 
period  of  more  than  81/^  years.  And  in  such  in- 
stances the  Receiver  would  only  have  been  able  to 
collect  upon  such  promissory  notes  and  mortgages, 
the  balance  due  upon  the  principal  thereof  after 
crediting  to  the  principal  of  the  notes  all  sums  paid 
thereon,  whether  paid  on  principal  or  interest,  un- 
der provisions  of  Section  1885,  Revised  Code  of 
Arizona,  1928,  and  the  statutory  laws  as  it  existed 
prior  to  the  enactment  of  said  Code.  That  when 
your  petitioner  threatened  foreclosure  of  some  of 
the  promissory  notes  secured  by  said  mortgages, 
attorneys  representing  the  makers  of  such  notts 
and  mortgages,  laid  the  foundation  for  such  defense 
in  said  suits  by  an  examination  of  the  records  of 
this  corporation  with  a  view  to  establishing  such 
defense. 

That  in  some  instances  your  petitioner  deemed  it 
advisable  to  present  the  question  to  the  judge  of  the 
United  States  District  Court  with  a  view  to  com- 
promising the  most  dangerous  of  these  suits,  and 
under  orders  of  this  Court,  after  a  frank  and  full 
disclosure  of  the  situation  was  made  to  the  Coui't, 
orders  were  made  by  this  Court  authorizing  your 
petitioner  to  make  compromises  in  a  number  of 
instances,  and  such  compromises  wim-o  made  witli 
great  benefit  to  tlie  recoivervship  estate.  A  great 
deal  of  your  petitioner's  time  was  consumed  in 
interviews  with  various  debtors  of  the  corporation 
and  with  attorneys  for  the  mortgagors  and  furnish- 
ing them  with  information,  nil  of  which  ]n'esentod 
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problems  of  grave  importance  to  the  receivership 
estate. 

XI. 

That  because  of  the  aforesaid  condition  of  the  [34] 
records  of  the  defendant  corporation,  it  became 
necessary  for  your  petitioner  to  employ  a  certified 
public  accountant  whose  testimony  would  carry 
weight  in  any  court  to  audit  and  refigure  these  ac- 
counts and  set  up  an  inventory.  That  the  corrected 
figures  as  found  by  said  certified  public  accountant 
were  set  up  upon  the  books  of  the  Receiver  and  the 
figures  and  accounts  as  so  set  up  were  used  as  the 
basis  of  the  inventory  filed  by  Harry  W.  Hill,  Esq., 
as  Receiver  in  this  proceeding.  That  this  entailed 
an  extraordinary  expense  upon  the  estate  of  $4,- 
821.34  for  the  services  of  said  certified  public  ac- 
countant and  for  the  corps  of  assistants  employed 
by  him  in  order  to  have  this  work  done  expediti- 
ously and  not  delay  the  administration  of  the  estate 
or  the  collection  of  such  assets,  as  well  as  to  lay 
the  foundation  for  the  recovery  of  assets  in  states 
other  than  Arizona. 

That  said  certified  public  accountant  was  ap- 
pointed and  this  expense  incurred  after  conference 
with  the  Judge  of  this  Court  and  bills  for  the  ser- 
vices rendered  were  from  time  to  time  presented 
to  said  Court  and  orders  duly  made  allowing  same 
and  directing  the  payment  thereof. 

XII. 

That  the  records  of  this  corporation  of  its  ac- 
counts with  the  plaintiffs,  and  others  similarly  situ- 
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ated,  liad  been  kept  upon  the  same  erroneous  and 
fictitious  basis  as  were  the  accounts  with  the  makers 
of  the  promissory  notes  and  mortgages  hereinbefore 
described.  These  persons  were  creditors  of  said 
corporation  holding  equitable  liens  upon  the  assets 
thereof,  as  has  been  judicially  determined,  not  only 
by  the  United  States  District  Court  in  and  for*  the 
District  of  Arizona,  but  by  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and 
in  effect  by  the  Supreme  Court  of  the  United 
States  upon  a  [35]  hearing  on  certiorari  herein  re- 
ferred to.  It  therefore  was  necessary  to  have  all 
of  these  accounts  of  the  creditors  of  said  Association 
audited,  refigured  and  correctly  stated  and  segre- 
gated into  their  several  classes  and  series — of  which 
there  were  approximately  35  classes — in  order  that 
the  indebtedness  of  the  corporation  to  these  security 
holders  could  be  determined  by  this  court  when  the 
claims,  which  this  Court  has  authorized  to  be  filed 
in  this  proceeding,  would  be  presented  to  this  Court 
for  final  adjudication  and  declaration  of  dividends 
to  the  holders  of  said  claims. 

That  there  are  approximately  4800  creditors  of 
the  Association  holding  such  claims ;  that  there  have 
been  filed  with  your  petitioner  as  Receiver  pursuant 
to  the  orders  of  this  Court  directing  the  filing  of 
such  claims,  2,729  prior  to  February  22,  1937,  which 
was  the  final  date  fixed  by  the  Court  for  the  filing 
of  such  claims;  that  subsequently  thereto  and  prior 
to  the  1st  day  of  April,  1937,  63  additional  claims 
were  filed  in  this  proceeding  making  a  total  of  2,79:] 
claims  filed. 
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That  these  4800  claimants  were  scattered  over 
many  states  of  the  Union  and  in  foreign  countries, 
and  had  been  making  monthly  payments  to  the 
defendant  corporation  for  many  months  and  prior 
to  the  taking  over  of  the  assets  of  the  corporation 
by  your  petitioner  and  in  some  instances  these  pay- 
ments have  extended  over  a  period  of  ten  years  or 
more. 

That  the  examination  and  correction  of  the  rec- 
ords pertaining  to  these  4800  claimants  and  of  the 
2792  who  had  filed  claims  entailed  an  immense 
amount  of  detail  work  upon  the  clerical  force  wa- 
der  the  direction  of  your  petitioner,  including  the 
correct  setting  up  of  such  claims  upon  the  records 
of  the  corporation,  the  sending  out  of  notices  by 
mail  to  each  of  the  creditors  of  the  Association  wb.^ 
appeared  upon  the  records  of  the  corporation,  the 
furnishing  of  blanks  for  the  filing  of  said  claims, 
[36]  the  furnishing  of  information  to  said  claim- 
ants, and  the  checking  and  comparing  of  the  claims 
with  the  record  in  order  that  the  claims  might  be 
correctly  filled  in  and  intelligibly  presented  to  this 
Court  for  the  purpose  of  determining  the  legality 
of  said  claims,  or  so  many  of  them  as  might  be 
presented  in  this  proceeding.  This  necessarily  en- 
tailed a  heavy  expense  upon  the  receivership  es- 
tate, but  fairness  to  these  creditors  required  the 
sending  of  these  notices,  furnishing  of  blanks  and 
furnishing  information.  That  in  pursuance  of  this 
policy,  and  in  order  that  no  creditor's  rights  might 
be  imperilled,   your   petitioner   sent   four   separate 
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notices  to  all  of  the  claimants  of  said  Association 
of  which  he  had  knowledge,  and  accom]3anying  two 
of  these  notices  were  forms  for  the  filing  of  these 
claims  with  detailed  instructions  in  regard  to  their 
preparation.  In  this  connection  see  Exhibit  1\ 
hereto  attached  and  made  a  part  hereof. 

That  conditions  in  the  various  states  outside  of 
Arizona,  the  conflicting  claims  asserted  by  state 
officials  ill  Oregon,  California  and  elsewhere  and 
conflicting  notices  sent  out  by  these  state  officials, 
and  the  decision  of  the  State  Superior  Court  of 
California  giving  preference  to  residents  of  thai- 
state,  were  confusing  to  the  claimants  and  made  it 
impossible  for  them  to  protect  their  rights  without 
calling  upon  your  petitioner  for  such  information 
as  was  in  his  possession.  This  entailed  studies  of 
their  individual  accounts  and  the  writing  of  hun- 
dreds of  letters  to  these  claimants  explaining  the 
tangled  situation,  in  addition  to  sending  many  form 
letters.     (See  Exhibit  IV  hereto  attached.) 

In  addition  to  this  there  was  a  great  deal  of  cor- 
respondence with  claimants  who  had  lost  their 
"certificates"  and  did  not  know  how  to  make  claii.; 
in  the  absence  thereof.  There  was  also  a  great  deal 
of  corresfiondence  with  claimants  whose  claims  were 
based  upon  assignments  of  certificates  from  ihc 
original  holders  thereof,  and  in  many  instances  b\ 
[37]  certificate  holders  who  had  made  assignments 
of  their  certificates  to  third  persons  who  had  filed 
claims  and  who  claimed  that  the  assignments  were 
made  through  fraudulent  rei)resentations.  Also 
many  deaths  occurred  among  the  holders  of  these 


Harry  W.  Hill  409 

claims  during  the  period  subsequent  to  1921   and 
the  persons  to  file  claims  as  successors  of  the  orig- 
inal claimants  did  not  possess  sufficient  legal  knowl- 
edge to  determine  by  whom  and  in  what  manner 
such   claims   should   be   filed.      In   many   instances 
claims  that  were  filed  had  to  be  returned  to  claim- 
ants for  correction  or  amplification.     Many  other 
problems  of  like  or  similar  nature  were  presented 
to  your  petitioner  in  connection  with  these  claims. 
In  addition  the  time  of  your  petitioner  and  his 
office   staff  were   taken   up   daily   with   interviews 
with  claimants  who  came  in  person  to  seek  infor- 
mation, many  of  them  from  long  distances  and  from 
other  states,  and  there  were  many  interviews  with 
attorneys    representing   creditors,    many    of   whom 
asserted    special    rights    and    preferences    in    the 
premises. 

XIII. 

The  condition  of  much  of  the  real  property  taken 
into  the  possession  of  your  petitioner  on,  towit, 
November  30,  1935,  was  deplorable.  In  almost  all 
instances  the  property  had  been  neglected,  repairs 
had  not  been  kept  up  and  the  physical  condition 
thereof  had  been  allowed  to  deteriorate  to  the  point 
where  in  order  to  make  the  property  of  the  receiver- 
ship estate  income  paying  and  avoid  further  de- 
preciation, it  became  necessary  for  your  petitioner 
to  undertake  a  constructive  course  of  rehabilita- 
tion  of  such  properties. 

The  bad  condition  of  these  properties  was  due  in 
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great  measure  to  the  fact  that  the  defendant  cor- 
poration had  allowed  mortgagors  to  remain  in  pos- 
session after  the  mortgages  had  become  [38]  hope- 
lessly delinquent,  and  these  mortgagors  had  no 
further  interest  in  keepmg  the  property  in  good 
repair.  The  houses  upon  many  of  these  proper- 
ties had  been  built  for  many  years. 

The  defendant  corporation  and  its  officers  had 
not  exercised  due  care  in  the  selection  of  persons 
to  whom  it  made  loans  upon  mortgages.  Many 
of  the  mortgages  were  apparently  made  with  the 
idea  of  laying  a  foundation  for  the  selling  of  se- 
curities in  the  communities  in  which  loans  were 
made,  such  sales  of  securities  being  for  the  profit 
of  the  officers  and  directors  of  the  defendant  cor- 
poration. 

In  many  instances  loans  had  been  made  in  min- 
ing towns  and  in  other  communities  where  the 
properties  were  not  worth  anything  like  the  amount 
of  the  mortgage  indebtedness  against  them.  Ty])- 
ical  of  these  towns  in  Miami.  In  these  cases  com- 
promises and  settlements  were  made  upon  presen- 
tation of  the  facts  and  surrounding  circumstances 
to  the  Court  by  means  of  petition.  Where  the 
amount  justified  it,  appraisals  were  had.  These 
conditions  were  so  notorious  that  the  matters  in- 
volved were  matters  of  common  knowledge,  of 
which  the  Court  could  take  judicial  notice.  Re- 
newal of  mining  activities  have  improved  these 
conditions  somewhat  in  recent  months. 

There  were  other  instances  where  loans  were  so 
excessive  as  to  clearly  indicate  fraud  in  their  in- 
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ception.  Houses  were  built  by  the  Lincoln  Mort- 
gage Company,  a  corporation  closely  affiliated  with 
the  president  of  the  defendant  corporation  and  the 
buildings  were  not  worth  anywhere  like  the  amount 
loaned  upon  the  premises  and  were  built  where 
the  locations  were  such  that  good  judgment  would 
have  required  that  the  loans  should  be  declined. 
Typical  of  these  is  the  case  of  the  loan  upon  the 
hotel  situated  on  the  desert  at  Wellton  which  re- 
quired emergency  expenditures  in  order  to  save 
even  a  remnant  of  the  amount  due  for  the  estate. 
In  the  settlement  made  with  the  mortgagor  in  the 
premises  your  [39]  petitioner  secured  the  furniture 
and  furnishings  of  the  hotel  in  order  that  some 
rents  might  be  obtained  therefrom  and  that  the 
property  might  not  deteriorate  and  be  destroyed 
during  the  period  it  w^as  lying  idle  before  a  pur- 
chaser could  be  had.  This  property  is  now  in  tlie 
possession  of  Harry  W.  Hill,  Esq.,  Receiver. 

The  nature  and  character  of  the  properties  were 
diverse  and  varied,  and  included  therein  were  resi- 
dences, duplexes,  apartment  houses,  hotels,  a  golf 
course,  vacant  lots,  garages,  auto  courts,  adobe 
shacks,    storebuildings,    etc. 

XIV. 

That  a  deplorable  condition  also  existed  in  re- 
gard to  properties  upon  which  the  defendant  cor- 
poration held  hopelessly  delinquent  mortgages  and 
where  no  steps  had  been  taken  to  obtain  the  income 
from  the  property  during  delinquency,  and  these 
also  entailed  an  expense  for  rehabilitation;  that  in 
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numerous  instances  your  petitioner  secured  assign- 
ments of  rents  from  the  mortgagors,  together  with 
the  physical  possession  of  the  property,  and  in 
other  instances  where  such  assignments  could  not 
be  obtained,  he  secured  the  appointment  from  the 
State  Courts  of  receivers  for  the  particular  prop- 
erty. In  these  instances  your  petitioner  secured 
the  appointment  of  C.  M.  Berge  or  Millard  Elam, 
each  of  whom  were  employees  of  your  petitioner 
and  no  additional  charge  was  placed  upon  the  re- 
ceivership estate  by  reason  of  such  appointment. 
The  rents  were  thus  conserved  and  preserved  foi" 
the  benefit  of  the  receivership  estate,  and  the  prop- 
erties were  placed  in  good  condition  and  further 
deterioration   avoided. 

XV. 

There  were  also  items  of  real  estate  where  the 
mortgagors  had  abandoned  the  property  and  left 
the  jurisdiction  of  this  Court  and  of  the  courts 
of  Arizona.  In  those  instances  it  was  necessary  to 
institute  foreclosure  proceedings  and  take  [40] 
steps  to  secure  possession  of  the  property  in  order 
to  perfect  the  title  for  the  benefit  of  the  receiver- 
ship estate,  and  it  was  also  necessary  to  rehabili- 
tate these  properties  so  that  a  rental  income  might 
be  preserved  for  the  receivership  estate. 

XVI. 

In  some  instances  there  were  recalcitrant  mort- 
gagors who  refused  to  make  any  payments  on  their 
delinquent  indebtedness,  and  it  was  necessarv  for 
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your  petitioner  to  take  stern  measures  in  order  to 
collect  such  delinquent  indebtedness  and  to  protect 
the  estate  in  the  premises.  In  some  cases  it  was 
necessary  to  bring  forcible  detainer  actions  in  oi'der 
to  recover  possession  of  the  properties. 

XVII. 

The  items  of  rehabilitation  included  work  upon 
wells,  water  systems,  cess  pools,  repainting,  plumb- 
ing, decorating,  repairing  roofs,  etc.  Other  ex- 
penses of  rehabilitation  were  made  necessary  by 
fires  occuring  during  the  administration  of  your 
petitioner,  the  damages  for  which  were  recovered 
from  insurance  companies  and  placed  to  the  credit 
of  the  receivership  estate. 

The  properties  were  scattered  over  many  por- 
tions of  Arizona,  making  the  work  time  consum- 
ing and  difficult,  and  necessarily  increased  the  ey- 
pense. 

In  order  to  make  certain  of  these  propertie  •• 
available  for  rental  and  sale  purposes,  it  was  nec- 
essary to  secure  extensions  of  gas  and  water  mair 
and  advance  the  moneys  required  therefor.  In  eacli 
of  these  cases  the  facts  were  presented  to  the  Court 
by  means  of  appropriate  petitions  and  upon  du(^ 
consideration  by  the  Court,  orders  were  made  au- 
thorizing these  expenditures  by  your  petitioner.  [41] 

XVIII. 

That  in  Exhibit  No.  Ill  hereto  attached  and  by 
reference  made  a  part  hereof,  is  set  forth  a  sopip- 
what  detailed  account  of  the  rehabilitation  expenses 
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so  incurred.  That  all  expenditures  under  $100 
were  made  pursuant  to  the  general  order  of  this 
Court,  and  all  exjjenditures  in  excess  of  $100  were 
made  upon  special  orders  of  this  Court  after  hear- 
ing on  petitions  setting  forth  the  necessity  for  the 
exj^enditures.  In  a  few  instances  where  emergen- 
cies arose  requiring  immediate  action,  the  facts 
were  immediately  reported  to  the  Court  by  pe- 
titions, and  orders  were  made  by  the  Court  rati- 
fying the  action  of  your  petitioner.  That  by  reason 
of  the  systematic  course  of  rehabilitation  pursued 
by  3'our  petitioner  the  income  of  the  receivership 
estate  was  greatly  augmented  and  the  various  prop- 
erties placed  in  a  condition  where  they  could  be 
converted  into  cash  assets. 

XIX. 

That  the  defendant  corporation  had  during  a 
period  covering  several  years  allowed  delinquent 
mortgagors  to  remain  in  possession  of  the  mort- 
gaged properties  without  paying  either  insurance 
or  taxes  thereon,  and  these  mortgagors  made  no 
payments  either  upon  the  principal  or  interest  of 
the  mortgages.  The  defendant  corporation  hn(' 
paid  the  insurance  upon  these  properties  that 
should  have  been  paid  by  the  mortgagors,  adding 
the  same  to  the  mortgage  indebtedness.  Taxes  were 
allowed  to  become  delinquent  and  to  accumulate 
over  long  periods  of  time.  This  necessitated  a 
large  outlay  upon  the  i^art  of  your  petitioner  to 
save  such  properties  from  sales  for  taxes  and  to 
redeem  properties  where  through  the  neglect  of  the 


Harry  W.  Hill  415 

defendant  corporation  and  the  mortgagors  they  Lod 
been  sold  for  taxes. 

A  further  outlay  for  taxes  was  necessary  by  re-  - 
son  of  the  statutes  of  Arizona  which  required  t^  (> 
payment  of  taxes   by  the  mortgagee  in  all   fo^ 
closure  proceedings.   [42] 

That   in   almost   all   instances   where   the   mort- 
gages were  delinquent,  the  mortgagors  had  failed 
to  pay  their  personal  property  taxes  and  the  same 
had  been  charged  against  their  real  property.  This 
necessitated  further  action  upon  the  part  of  your 
petitioner  to  have  such  charges  either  paid  or  set 
aside.   In   many  cases   he   met  with   opposition   at 
the  hands  of  local  tax  officers  and  the  county  attor- 
neys   of   various    counties    where    such    properties 
were  located.  In  some  cases  the  taxes  on  this  per- 
sonal property  had  to   be  paid   under  protest   by 
your  petitioner  and  suits  instituted  to  recover  the 
same  from  tax  officials. 

XX. 

That  your  petitioner  made   a   survev   of   all   of 
the  insured  properties  in  order  to  ascertain  that 
all  the  properties  coming  into  his  possession  were 
properly  covered  by  insurance.  This  survey  devel- 
oped that  the  defendant  corporation  had  been  pay- 
mg  premiums  on  excessive  insurance  which  would 
have  been  imcollectible  in  case  of  fire.   This  use- 
less expense  was  immediately  cut  off  bv  your  peti 
tioner  u].on  the  development  of  the  facts  throu-h 
the  surveys  made.  ^ 
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XXI. 

That  prior  to  the  time  your  petitioner  obtained 
physical  possession  of  the  assets  of  said  defendant 
corporation  many  applications  had  been  made  to 
the  Home  Owners  Loan  Corporation  by  mortgag- 
ors for  loans  to  refinance  their  indebtedness  to  the 
defendant  corporation.  That  owing  to  the  fact  that 
an  appeal  was  taken  from  the  order  appointing 
your  petitioner  as  Receiver  of  said  corporation,  by 
the  defendant  corporation  and  by  J.  A.  Malia,  Bank 
Commissioner  of  the  State  of  Utah,  and  superse- 
deas bond  entered  staying  further  action  upon  the 
part  of  your  petitioner  as  such  Receiver,  there  was 
no  one  who  had  legal  authority  to  release  the  mort- 
gages of  the  defendant  corporation,  and  as  a  conse- 
quence thereof  the  applications  of  these  [43]  mort- 
gagors to  the  Home  Owners  Loan  Corporation  were 
rejected.  Subsequently  the  Home  Owners  Loan 
Corporation  granted  certain  privileges  to  those  who 
had  applied  for  such  loans  and  whose  applications 
had  been  rejected,  but  the  conditions  placed  upon 
such  loans  were  more  onerous  than  those  thereto- 
fore existing  and  many  loans  that  were  eligible  for 
refinancing  at  the  time  your  ])etitioner  was  ap- 
pointed Receiver,  were  not  eligible  at  the  time  he 
obtained  possession  of  the  assets  of  said  defend- 
ant corporation. 

Tliat  there  was,  however,  a  situation  created  by 
which  many  of  the  loans  could  be  refinanced  through 
the  Home  Owners  Loan  Corporation  within  a  lim- 
ited time  after  your  petitioner  liad  obtained  pos- 
session, and  in  order  to  obtain  this  advantage  for 
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tlie  receivership  estate  and  to  afford  equitable  re- 
lief to  numerous  mortgagors  who  were  bitterly 
complaining  to  the  Court  and  to  your  petitioner  of 
the  injustice  that  they  had  suffered  through  no 
fault  of  their  owii,  your  petitioner,  after  a  confer- 
ence with  the  Judge  of  this  Court,  employed  Evan 
S.  Stallcup  to  handle  this  situation  and  to  con- 
duct negotiations  for  this  purpose  with  both  the 
mortgagors  and  the  Home  Owners  Loan  Corpora- 
tion. That  Mr.  Stallcup  was  selected  for  this  pur- 
pose because  he  had  previously  been  the  Assistant 
State  Manager  for  the  Home  Owners  Loan  Corpora- 
tion in  Arizona  and  was  thoroughly  familiar  with 
the  law  and  practice  of  the  department  in  handling 
these  loans,  was  also  a  member  of  the  bar  of  the 
State  of  Arizona,  and  a  recognized  authority  in  real 
estate  title  matters.  That  Mr.  Stallcup  was  em- 
ployed by  your  petitioner  for  a  period  of  slightly 
in  excess  of  four  months  time  at  a  salary  of  $400 
per  month,  and  he  was  paid  the  sum  of  $1662.60. 

Mr.  Stallcup  rendered  valuable  and  efficient  ser- 
vices in  the  premises  and  by  and  through  his  aid 
and  efforts  forty  [44]  of  these  mortgages  and  two 
properties  which  had  been  foreclosed  upon,  were 
converted  and  refinanced  through  the  Home  Owners 
Loan  Corporation,  and  through  these  proceedings 
the  sum  of  |60,518.57  was  realized  in  cash  and 
bonds,  and  a  further  sum  of  $6,739.16  in  other 
securities,  as  salvage,  making  a  total  recovery  on 
said  mortgages  of  $67,257.73,  representing  the  full 
appraised  value  thereof,  and  80.25  percent  of  the 
principal  due  upon  said  mortgages,  and  in  addition 
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thereto  assignments  of  seven  certificates  of  this  and 
other  Associations  were  taken  to  apply  on  the  notes 
taken  as  salvage  and  as  additional  salvage,  the  valne 
of  which  cannot  be  determined;  that  a  detailed  ac- 
count and  report  of  these  transactions  have  been 
heretofore  filed  with  this  Court,  and  are  also  shown 
on  Exhibit  No.  V  hereto  attached. 

Mr.  Stallcup  also  rendered  valuable  services  and 
assistance  in  working  out  problems  connected  with 
refinancing  mortgages  through  the  Home  Owners 
Loan  Corporation  in  states  other  than  Arizona. 

The  payment  to  Mr.  Stallcup,  due  to  the  exigen- 
cies of  the  situation,  but  beneficial  to  the  estate, 
was  an  extraordinary  expense  of  the  administra- 
tion that  it  would  not  have  been  necessary  to  incur 
if  the  defendant  corporation  and  J.  A.  Malia,  Bank 
Commissioner  of  Utah,  and  his  successor,  Rulon  F. 
Starley,  had  not  appealed  from  the  order  of  this 
Court  appointing  your  petitioner  as  Receiver  to 
the  Circuit  Court  of  Appeals  and  on  certiorari  to 
the  Supreme  Court  of  the  United  States,  thus  de- 
laying the  administration  of  this  estate  for  a  period 
of  more  than  nineteen  months. 

XXII. 

That  upon  taking  over  the  physical  possession 
of  the  assets  of  the  corporation,  it  was  imperative 
that  your  petitioner  make  an  immediate  investiga- 
tion of  the  condition  of  the  properties  of  the  de- 
fendant corporation  in  states  other  than  Arizona, 
by  reason  of  the  obligations  placed  upon  him  as  [45] 
primary   receiver   by   the    statutes    of   the    ITnited 
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States  which  imposed  certain  duties  and  responsi- 
bilities upon  him.  Representatives  of  the  Home 
Owners  Loan  Corporation  also  called  upon  your 
petitioner  and  his  attorney,  and  recognizing  your 
petitioner  as  the  primary  receiver,  explained  that 
many  mortgagors  whose  notes  and  mortgages  were 
held  by  your  petitioner  and  b}^  state  officials  in  the 
other  states  v.Tre  clamoring  for  relief  under  the 
H.  O.  L.  C  act  and  asked  your  petitioner  to  take 
such  steps  in  these  various  states  as  would  facili- 
tate the  handling  of  H.  O.  L.  C.  loans  within  the 
five  months  still  left  for  closing  such  loans.  Also 
the  assets  in  the  states  covering  Idaho,  Wyoming, 
California,  Utah  and  Oregon  had  an  aggregate 
value,  as  elsewhere  shown  in  this  petition,  of  not 
less  than  $724,881.83,  which  the  creditors  of  the 
defendant  corporation  were  entitled  to  share,  and 
share  alike. 

Your  petitioner  made  a  complete  explanation  of 
this  situation  to  the  Judge  of  the  United  States 
District  Court  in  charge  of  this  matter  and  on 
December  2,  1935,  an  order  was  made  instructing 
and  directing  your  petitioner  to  visit  the  said  states 
and  take  such  steps  as  might  be  necessary  in  the 
premises  and  to  have  Thomas  W.  Nealon  accom- 
pany him  as  legal  advisor. 

That  your  petitioner  thereupon  immediately  went 
to  Salt  Lake  City,  accompanied  by  Thomas  W. 
Nealon,  and  had  a  conference  with  the  represent- 
atives of  the  Bank  Commissioner  of  Utah  and  his 
attorneys,  with  the  idea  of  making  arrangements 
for  the   appointment   of   an   ancillary   receiver   in 
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Utah  and  a  harmonious  handling-  of  the  assets  of 
the  corporation  in  that  state,  and  for  the  sending 
of  notes  and  mortgages  lield  by  your  petitioner  to 
that  state  for  collection. 

After  this  conference,  and  before  any  decision 
was  made  in  the  premises,  your  petitioner,  accom- 
panied by  his  attorney,  [46]  visited  Cheyenne,  and 
while  there  procured  the  appointment  of  ancillary 
receivers  in  aid  of  the  administration  in  the  state 
of  Wyoming,  one  of  whom  was  your  petitioner 
and  the  other  being  John  T.  Boyd  of  Cheyenne, 
Wyoming.  This  appointment  was  made  by  the 
United  States  District  Court  in  and  for  the  Dis- 
trict of  Wyoming. 

After  completing  the  business  in  Wyoming,  your 
petitioner  returned  to  Salt  Lake  City,  Utah,  for 
further  negotiations  with  Rulon  F.  Starley,  Bank 
Commissioner  of  Utah,  who  then  had  in  his  pos- 
session assets  of  the  corporation  in  Utah,  and  other 
state  officials.  No  final  arrangements  were  made  at 
that  time.  (Some  time  later  Thomas  W.  Nealon 
made  two  visits  to  Salt  Lake  City  and  in  co-opera- 
tion with  certain  creditors  secured  an  ancillary  ad- 
ministration in  Utah,  James  L.  White  being  ap- 
pointed ancillary  receiver  by  the  District  Court  of 
the  Third  Judicial  District  in  and  for  Salt  Lake 
County,  Utah,  the  United  States  court  having  re- 
fused to  take  any  action  in  the  premises. 

Your  petitioner  then  went  to  Idaho  and  secured 
the  appointment  of  ancillary  receivers  in  that  state 
in  aid  of  the  administration  in  Arizona,  one  of 
whom  is  your  petitioner  and  the  other  Charles  A. 
McLean,  of  Boise,  Idaho. 
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Your  petitioner  then  continued  his  trip  to  the 
state  of  Oregon  where  he  and  his  attorney,  Thomas 
W.  Nealon,  made  attempts  to  secure  a  peaceful 
arrangement  for  the  appointment  of  ancillary  re- 
ceivers in  that  state.  Your  petitioner  was  not  suc- 
cessful and  subsequently  under  instructions  of  the 
United  States  District  Court  in  and  for  the  District 
of  Arizona  instituted  proceedings  in  Oregon  to 
secure  such  anicillary  administration  in  aid  of  tlie 
Arizona  receivership.  The  contention  was  made  in 
the  state  of  Oregon  that  the  Oregon  creditors  had 
preferential  rights  in  the  premises. 

(Subsequently,  during  the  month  of  January, 
1937,  your  [47]  petitioner,  accompanied  by  one  of 
his  attorneys,  Thomas  W.  Nealon,  and  James  A. 
Smith,  C.  P.  A.  and  C.  M.  Berge,  local  account- 
ant in  the  Phoenix  office,  as  witnesses,  under  order 
of  this  Court,  went  to  Portland,  Oregon  for  a 
hearing  before  a  special  master  appointed  by  tlie 
United  States  District  Court  to  take  evidence  in 
the  premises  and  make  a  report  thereon.  As  this 
hearing  was  a  part  of  the  proceedings  involving 
assets  of  more  than  $300,000.00  in  which  Arizona 
creditors  of  the  defendant  corporation,  as  well  as 
those  situated  in  other  states,  were  entitled  to 
participate  in  under  the  rule  laid  down  by  the 
Supreme  Court  of  the  United  States,  it  was  im- 
portant that  this  suit  and  subsequent  proceedings 
be  taken.  This  case  had  not  been  determined  by 
the  Oregon  court  when  your  petitioner  turned  over 
the  affairs  of  the  defendant  corporation  to  Harry 
W.  Hill  on  April  1,  1937. 
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From  Portland,  Oregon,  your  petitioner  then 
went  to  San  Francisco  and  Los  Angeles,  Califor- 
nia, and  there  endeavored  to  make  friendly  ar- 
rangements with  the  Building  and  Loan  Commis- 
: doner  of  California,  but  in  this  was  not  success- 
ful, and  it  became  necessary,  with  the  approval  of 
this  Court,  to  institute  a  suit  in  California  for  the 
appointment  of  ancillar}^  receivers  there  and  for 
the  recovery  of  assets  that  had  been  transferred 
to  California  after  the  corporation  was  hopelessly 
insolvent.  In  this  connection  it  is  to  be  borne  in 
mind  that  a  state  Superior  Court  of  California 
had  in  a  proceedings  instituted  by  Louis  C.  Dra- 
peau,  as  Building  and  Loan  Commissioner  of  Cali- 
fornia, decreed  that  certain  classes  of  creditors  who 
were  residents  of  California  at  the  time  insolvency 
proceedings  were  instituted  therein  were  entitled 
to  be  paid  in  full  out  of  the  assets  of  the  corpora- 
tion in  California,  regardless  of  the  rights  of  credi- 
tors in  other  states.  As  this  involved  over  $100,- 
000.00  in  assets  properly  applicable  for  the  payment 
of  dividends  to  the  creditors  of  the  defendant  cor- 
poration [48]  in  Ai-izona  and  elsewhere,  it  was 
imperative  that  this  action  should  be  taken.  The 
suit  instituted  by  your  petitioner  had  not  been 
determined  on  the  1st  day  of  April,  1937. 

XXIIT. 

During  the  aforesaid  trip  your  petitioner  as 
far  as  possible  examined  general  conditions  per- 
taining to  the  properties  of  the  defendant  corpora- 
tion situated  in  the  several  states.   The   condition 
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siirroimding  the  properties  were  not  materially 
different  from  those  existing  in  Arizona.  Your  peti- 
tioner also  conferred  with  H.  O.  L.  C.  and  state 
officials,  attorneys  for  mortgagors,  and  title  and 
trust  officers  in  an  endeavor  to  expedite  liquida- 
tion of  the  estate. 

XXIV. 

The  result  of  the  trip  so  made  to  these  various 
states  was  of  great  benefit  to  the  receivership  estate 
by  reason  of  the  appointment  of  these  various  an- 
cillary receivers  and  the  conservation  of  the  as- 
sets under  the  direction  of  the  courts  in  Wyoming, 
Idaho  and  Utah.  The  securing  of  the  appointment 
of  a  receiver  in  the  state  of  Utah  was  particularly 
important  for  several  reasons,  among  others,  be- 
cause that  was  the  state  in  which  the  defendant 
corporation  had  been  incorporated  and  its  affairs 
were  in  charge  of  Rulon  F.  Starley,  successor  in 
office  to  J.  A.  Malia,  and  were  not  being  adminis- 
tered in  harmony  with  the  administration  in  this 
state.  A  large  portion  of  the  assets  of  the  corpora- 
tion were  situated  in  the  state  of  Utah  and  con- 
sisted of  real  property  in  possession  of  the  Bank 
Commissioner  of  Utah  as  aforesaid.  Another  reason 
why  it  was  particularly  important  to  have  a  re- 
ceiver appointed  there,  was  that  a  large  number 
of  promissory  notes  (negotiable  instruments)  were 
in  the  actual  physical  possession  of  your  petitioner 
as  Receiver.  These  promissory  notes  were  secured 
by  mortgages  upon  real  property  situated  in  [49] 
the  state  of  Utah.  It  was  therefore  necessary  for 
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the  best  interest  of  the  receivership  estate  that  the 
affairs  of  the  defendant  corporation  in  Utah  should 
be  under  the  control  of  some  court  that  would  pro- 
tect the  rights  of  the  general  creditors  of  the  re- 
ceivership estate.  The  situation  in  Utah  prior  to 
the  appointment  of  an  ancillary  receiver  was  such 
as  to  threaten  conflicting  litigation  between  state 
officials  and  your  receiver  that  would  injuriously 
affect  the  creditors  of  the  corporation  wherever 
situated. 

XXV. 
Many  problems  faced  your  petitioner  during  the 
period  following  his  appointment  as  Receiver,  but 
before  he  obtained  possession  of  the  assets  of  the 
corporation,  the  mortgagors  in  the  various  states 
were  clamoring  for  his  assistance  in  securing  H. 
O.  L.  C.  loans  and  in  obtaining  releases  of  mort- 
gages. In  the  early  part  of  this  litigation  the  Home 
Owners  Loan  Corporation  gave  some  recognition 
to  the  state  officials,  but  as  the  litigation  progressed 
became  convinced  that  it  was  not  safe  to  accept 
releases  of  these  mortgages  from  such  officials. 
As  a  result  attorneys  representing  the  Home  Owni- 
ers  Loan  Corporation  in  these  various  states  called 
upon  your  petitioner  frequently  and  consumed  a 
great  deal  of  his  time. 

XXVI. 

Another  problem  that  faced  your  petitioner  dur- 
ing the  period  when  this  case  was  under  appeal, 
was  the  dilemma  in  which  mortgagors  were  placed 
as  to  whom  they  should  make  payments  upon  their 
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mortgages.  They  did  not  want  to  pay  them  to  the 
officials  in  the  various  states,  or  to  the  defendant 
cor[3oration,  and  be  faced  with  the  possibility  of 
again  being  called  upon  to  pay  the  same  sums  to 
your  petitioner  as  Receiver.  An  important  part  of 
your  petitioner's  duty  prior  to  the  time  when  the 
final  ruling  [50]  was  made  by  the  Supreme  Court 
of  the  United  States  was  to  take  as  effective  meas- 
ures as  possible  to  preserve  the  property  of  the 
defendant  corporation  until  the  litigation  was  fi- 
nally determined.  The  handling  of  this  proposition 
required  a  great  deal  of  your  petitioner's  time. 

While  your  petitioner  endeavored  to  co-operate 
with  officials  in  possession  of  its  assets  during  this 
time  and  to  work  out  stipulations  for  the  handling 
of  the  estate,  he  did  not  get  co-operation  in  return. 
They  refused  to  recognize  your  petitioner  as  Re- 
ceiver of  the  defendant  corporation  and  this  pro- 
duced an  awkward  situation  and  a  problem  for 
your  petitioner.  In  a  number  of  these  states  there 
was  opposition  to  your  petitioner  and  to  some  ex- 
tent a  combination  of  state  officers  in  various  states 
to  thwart  this  Court  in  the  measures  it  was  taking 
to  protect  the  creditors  of  the  defendant  corpora- 
tion. 

Also  during  said  time  your  petitioner  had  many 
conferences  with  mortgagors  and  their  attorneys, 
and  with  officials  and  attorneys  of  the  Home  Own- 
ers Loan  Corporation,  and  with  attorneys  for  the 
defendant  corporation  and  J.  A.  Malia,  and  with 
the  attorneys  for  the  plaintiffs;  that  with  the  con- 
sent of  the  attorneys  for  the  plaintiffs,  your  peti- 
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tioner  offered  to  stipulate  with  the  defendant  cor- 
13oration  and  J.  A.  Malia  to  such  action  in  the 
I)remises  as  would  have  allowed  the  refunding  of 
mortgages  through  the  Home  Owners  Loan  Cor- 
poration, but  said  defendant  corporation  and  J.  A. 
Malia  refused  to  recognize  any,  not  even  a  qualified 
right  to  the  possession  of  your  petitioner  in  said 
assets,  or  to  take  any  action  in  the  premises;  that 
by  such  action  your  petitioner  w^as  greatly  ham- 
pered in  the  proper  administration  of  said  receiver- 
ship estate. 

XXVII. 
That  during  the  period  of  more  than  nineteen 
months  immediately  preceding  the  date  upon  which 
your  petitioner  [51]  obtained  possession  of  the 
assets  of  the  corporation  as  liereinbefore  set  forth, 
the  property  of  the  receivership  estate  was  con- 
stantly depreciating  in  value,  as  repairs  were  not 
being  kept  up  and  many  mortgagors  retained  the 
mortgaged  property  without  taking  any  care  of 
same  and  without  paying  insurance,  taxes,  interest, 
or  payments  on  principal. 

XXVIII. 

That  during  the  pendency  of  the  appeal  of  tliis 
case  and  prior  to  the  time  when  your  petitioner 
obtained  physical  possession  of  the  assets  of  the 
defendant  corporation,  various  actions  were  insti- 
tuted and  other  proceedings  had  by  creditors  seek- 
ing to  obtain  an  advantage  for  themselves  over 
others  similarly  situated  by  litigation  in  the  state 
court. 
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One  of  these  suits  was  brought  by  Mathilda  J. 
Foerst  in  the  Superior  Court  of  Maricopa  County, 
Arizona,  in  which  she  first  obtained  a  declaratory 
judgment  for  the  amount  of  her  claim,  and  then 
acting  upon  this  judgment  and  a  subsequent  judg- 
ment, instituted  garnishment  proceedings  against 
the  funds  of  the  defendant  corporation  deposited 
with  the  Valley  National  Bank  of  Phoenix.  Your 
petitioner  studied  this  case,  conferred  with  the 
attorneys,  and  immediately  upon  the  mandate  of 
the  Appellate  Court  being  filed  and  his  taking  over 
physical  possession  of  the  assets,  made  his  appear- 
ance in  said  last  named  suit  and  obtained  an  order 
quashing  the  garnishment  proceedings.  From  this 
order  the  said  Matilda  J.  Foerst  appealed  to  the 
Supreme  Court  of  the  state  of  Arizona,  and  in 
said  litigation  your  petitioner  was  again  success- 
ful and  obtained  a  very  far  reaching  decision  estab- 
lishing the  rights  of  your  petitioner  as  Receiver, 
and  that  decision  will  be  decisive  in  other  litiga- 
tion affecting  the  rights  of  the  creditors  of  this 
corporation  and  the  receivership  estate. 

Also  prior  to  the  time  when  j^our  petitioner  ob- 
tained [52]  possession  of  the  assets  of  said  corpor- 
ation as  aforesaid,  action  was  started  against  the 
defendant  corporation  in  the  Superior  Court  of 
Yavapai  County  and  attachment  w^as  issued  therein 
and  sale  of  a  mortgage  was  made.  This  involved 
an  amount  in  excess  of  $3,000.00.  Your  petitioner 
studied  the  case  and  conferred  with  the  several  at- 
torneys, and  immediately  took  the  necessary  steps 
in  said  litigation  to  preserve  the  rights  of  the  re- 
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ceivership  estate,  and  while  this  litigation  has  not 
been  settled,  the  principles  necessary  to  be  estab- 
lished for  the  protection  of  the  receivership  estate 
were  established  in  the  Foerst  case  hereinbefore 
mentioned. 

In  addition  sales  had  been  made  by  the  defen- 
dant corporation  and  by  Malia  prior  to  the  time 
that  your  petitioner  went  into  possession,  and  it 
was  necessary  for  your  petitioner  to  take  proper 
steps  in  court  for  the  protection  of  the  assets  of 
the  corporation  against  such  claims  which  were 
unfair  and  inequitable  in  their  nature.  Three  of 
these  matters  were  pending  before  this  Honoral^le 
Court  at  the  time  yonr  petitioner  ceased  to  be 
Receiver.  Your  i)etitioner  regards  all  the  issues 
therein  settled  by  the  decision  of  the  Supreme 
Court  of  Arizona  in  the  said  Foerst  case,  as  well 
as  by  prior  decisions  of  the  Supreme  Court  of  the 
United  States,  cited  with  approval  by  the  Supreme 
Court  of  Arizona  in  the  Foerst  case. 

XXIX. 

The  f)roblems  which  faced  your  petitioner  as 
Primary  Receiver  of  the  defendant  corporation  in 
the  various  states  in  which  that  corporation  owned 
property  were  numerous  and  complicated.  The  facts 
and  circumstances  which  made  this  burden  oner- 
ous were  as  follows : 

The  Constitution  of  the  United  States  ])rovides, 
and  the  Supreme  Court  of  the  United  States  in 
its  decisions,  has  recognized  the  fact  that  creditors 
similarly  situated  to  those  of  [53]  of  the  i)laintiffs 
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herein  have  the  same  rights  in  all  of  the  states  of 
the  Union,  and  that  no  state  can  by  statute  create 
a  preference  in  favor  of  its  own  citizens  over  citi- 
zens and  non-residents  of  other  states  of  the  Union. 
(The  Supreme  Court  of  the  United  States  has  rec- 
ognized the  right  of  a  state  to  require  of  a  foreign 
corporation  as  a  condition  precedent  to  doing  busi- 
ness in  the  state,  a  deposit  of  funds  for  the  pro- 
tection of  the  citizens  of  that  state  doing  business 
with  such  foreign  corporation.)  Your  petitioner  is 
advised,  and  believes,  that  the  rights  of  the  credi- 
tors of  this  corporation  are  the  same  as  to  all  the 
properties  in  the  various  states  in  which  it  did 
business,  regardless  of  where  the  creditors  may  be 
situated.  Most  of  the  laws  affecting  building  and 
loan  associations  in  which  it  is  attempted  to  give 
preference  to  residents  of  certain  states  have  been 
enacted  in  the  last  six  or  seven  years  and  subse- 
quent to  sale  of  the  certificates  involved,  and  state 
officials  in  these  various  states  have  endeavored 
to  have  these  laws  construed  as  being  retroactive. 
The  CongTess  of  the  United  States  appears  to  rec- 
ognize the  right  of  that  court  which  first  assumes 
jurisdiction  over  a  delinquent  corporation  to  ap- 
point the  primary  receiver,  and  under  the  provi- 
sions of  Title  28,  Ch.  18,  Sees.  847,  848  and  849, 
United  States  Code  Ann.,  as  amended  by  the  Act 
of  1935,  placed  upon  the  primary  receiver  duties 
in  regard  to  the  sale  of  the  properties  in  all  of  the 
various  states. 

In  this  particular  case  the  suit  vv'as  first  insti- 
tuted in   this    Court   for  the   enforcement   of   the 
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rights  of  these  creditors  as  against  a  delinquent 
trustee  which  had  been  unfaithful  to  its  trust  and 
the  rights  of  such  creditors  necessarily  reverted 
back  at  least  to  the  date  upon  which  this  suit  was 
filed. 

Your  petitioner  being  the  Primary  Receiver  of 
the  defendant  corporation,  and  so  recognized  by 
said  statutes  of  the  [54]  United  States,  became 
vested  with  the  legal  title  of  all  of  said  properties 
by  virute  thereof  and  of  the  final  decree  rendered 
in  this  Court  on  towit,  January  5,  1937,  which 
decree  in  compliance  with  the  usual  proceedings  in 
equity  provided  that  all  of  the  properties  of  tlie 
trust  estate  involved  in  this  proceeding  (which  in- 
cluded all  of  the  assets  of  the  defendant  corpora- 
tion wherever  situated)  sliould  be  by  good  and 
sufficient  conveyance  transferred  to  your  petitioner 
in  trust  for  the  plaintiffs  in  tins  suit  and  others 
similarly  situated. 

A  heavy  responsibility  was  thus  placed  upon  your 
petitioner  in  regard  to  the  handling  of  the  property 
in  the  various  states,  and  his  management  of  the 
same  was  further  complicated  by  the  statute*^  of 
these  various  states  in  regard  to  building  and  loan 
associations,  real  estate  conveyances,  titles  and  other 
matters  that  had  to  be  considered  in  enforcing  the 
rights  of  the  creditors. 

Before  any  dividends  could  ])e  declared  or  paid 
to  creditors  of  the  defendant  corporation  in  tliis 
]^roceeding,  it  was  and  is  necessary  to  find  tlie 
exact    proportion    to    which    creditors    in    each    of 
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these  states  are  entitled.  This  could  only  be  ascer- 
tained by  the  decisions  of  the  courts  of  such  states 
in  suits  pending  therein  to  determine  the  question 
of  preferences.  The  interests  of  the  creditors  of  the 
defendant  corporation  in  a  proper  determination 
of  these  issues  is  so  great  that  all  possible  steps 
were  taken  b}^  your  petitioner  for  the  protection 
of  the  receivership  estate  in  such  suits. 

XXX. 

Another  problem  that  caused  a  great  deal  of 
anxiety  to  your  petitioner  was  that  growing  out 
of  the  situation  in  Utah.  The  judge  of  the  United 
States  District  Court  announced  that  he  would  not 
appoint  any  ancillary  receiver  in  that  state.  [55] 
Ancillary  proceedings  were  therefore  brought  in 
the  state  court  and  James  L.  White  was  appointed 
ancillary  receiver.  He  took  the  position  that  he 
had  a  right  to  make  offsets  and  trades  with  debtors 
of  the  corporation  and  allow  debtors  to  purchase 
claims  of  creditors,  even  subsequent  to  the  appoint- 
ment of  a  Receiver,  and  apply  such  purchased 
claims  against  the  amount  of  their  indebtedness 
to  the  defendant  corporation  and  receivership 
estate.  Your  petitioner  would  not  countenance  any 
such  proceedings  for  the  reason  that  such  preceed- 
ings  would  leave  the  door  open  for  fraud;  many 
people  would  purchase  at  a  discount  claims  against 
the  corporation  for  the  purpose  of  offsetting  them 
as  against  the  mortgage  indebtedness  due  the  cor- 
poration. Moreover  the  attitude  of  the  ancillary  re- 
ceiver in  Utah  resulted  in  j^ropaganda  among  the 
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creditors  of  the  corporation  to  the  effect  that  they 
had  better  accept  5  or  10  cents  on  the  dollar  for 
their  claims  rather  than  trust  to  this  Court  doing 
justice  in  the  premises.  A  similar  propaganda  was 
instituted  in  Arizona  and  some  creditors  were 
fraudulently  induced  to  part  with  their  claims  as 
a  result  thereof. 

The  ancillary  receiver  in  Utah  also  refused  to 
press  suits  against  the  directors  of  the  corporation 
resident  in  Utah,  against  whom  your  petitioner  be- 
lieved there  existed  valid  claims  in  excess  of  $100,- 
000.00.  Your  petitioner  was  advised  and  believes 
that  these  directors  are  solvent,  and  although  your 
petitioner  through  his  attorneys  furnished  the  an- 
cillary receiver  in  Utah  with  a  form  of  complaint 
and  full  information  as  to  evidence  existing,  suffi- 
cient in  the  opinion  of  your  receiver  and  his  attor- 
neys, to  justify  a  judgment  in  favor  of  said  ancil- 
lary receiver,  said  ancillary  receiver  refused  to  take 
any  action  in  the  premises.  [56] 

XXXI. 

A  great  deal  of  labor  was  also  entailed  upon  your 
petitioner  in  regard  to  the  titles  of  lands  in  the 
various  states,  conflicting  descriptions,  questions 
growing  out  of  tax  sales,  and  also  questions  growing 
out  of  insurance  and  fires.  The  problems  were 
further  complicated  by  emergency  laws  in  the  states, 
and  particularly  by  moratorium  acts,  as  well  as  by 
statutes  carrying  a  penalty  upon  a  refusal  to  re- 
lease mortgages  when  paid.  Further  problems  arose 
out  of  properties  located  in  irrigation  districts  in 
the  various  states. 
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XXXII. 

A  very  complicated  situation  existed  in  Canada. 
That  country  had  enacted  moratorium  laws  which 
went  far  beyond  anything  that  we  had  in  the  United 
States  and  rendered  collections  almost  impossible, 
and  greatly  depreciated  the  value  of  the  securities 
existing  in  that  country.  The  situation  in  Canada 
was  further  complicated  by  the  fact  that  a  Canadian 
corporation  had  been  formed  to  handle  the  business 
in  Canada  and  this  corporation  had  sold  the  major 
portion  of  its  accounts  to  the  Canadian  corporation. 
The  situation  w^as  again  complicated  by  the  diffi- 
culties arising  from  defaulting  officers  and  agents 
of  the  corporation  who  had  been  in  charge  of  the 
business  in  Canada. 

XXXIII. 

The  great  problem  was  to  salvage  the  assets  in 
these  various  states  for  the  benefit  of  the  creditors 
of  the  corporation.  A  great  deal  of  your  petitioner's 
time  was  consumed  with  these  problems,  as  they 
were  presented  to  your  petitioner  by  officers  and 
their  attorneys  from  the  various  states  in  which 
the  properties  were  situated,  and  by  mortgagors 
and  creditors  and  their  attorneys.  Also  receivers,  or 
their  attorneys  from  all  of  the  states,  except  Idaho, 
visited  your  [57]  petitioner  at  Phoenix  to  inspect 
the  records  and  confer  with  him  concerning  the 
assets  in  their  respective  jurisdictions. 

XXXIV. 

That  in  the  inventory  filed  in  this  Court  prepared 
by  James  A.  Smith,  C.P.A.  there  appears  a  detailed 
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statement  of  the  various  properties  and  securities 
that  came  into  the  possession  of  your  petitioner. 
That  said  inventory  was  compiled  from  the  records 
of  the  corporation  and  show  assets  as  they  ap- 
peared on  the  books  of  the  corporation  as  of  No- 
vember 30,  1935.  They  do  not  represent  the  actual 
state  of  the  accounts  for  the  reason  that  there  had 
been  charged  therein  by  the  corporation  as  against 
the  borrowers,  usurious  interest,  fines  and  penalties 
not  authorized  by  law,  and  as  against  tlie  accounts 
of  the  creditors  of  the  corporation,  there  was  also 
charged  fines  and  penalties  not  authorized  by  law, 
as  hereinbefore  set  forth.  In  setting  up  the  ac- 
counts owned  by  the  corporation  no  attempt  was 
made  to  give  the  actual  value,  but  only  such  as 
appeared  on  the  records  of  the  corporation,  and 
these  entries  apparently  represented  no  actual  value 
but  costs  to  the  corporation,  including  taxes,  in- 
surances and  expenses  of  litigation.  The  inventory 
does  not  purport  to  show  the  legal  status  of  the 
securities  or  the  accuracy  of  the  individual  accounts 
as  carried  on  the  books  of  the  corporation.  The 
use  of  the  term  "book  value"  in  this  report  and  in 
the  exhibits  hereto  attached  represent  the  figures 
as  they  appear  upon  the  records  of  the  corporation 
and  are  not  to  be  construed  as  fixing  the  real  or 
true  value  of  the  items. 

XXXV. 

That  Exhibit  No.  I  hereto  attached  shows  the 
assets  of  the  defendant  corporation  in  the  state  of 
Arizona  in  possession  of  your  petitioner  in  the  form 
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as  they  existed  on  April  1,  1937.  That  during  the 
period  of  your  petitioner's  administration  as  re- 
ceiver, there  has  been  added  to  the  various  accounts 
and  [58]  and  notes  receivable  as  set  up  on  the  books 
of  the  corporation,  additional  amounts  covering 
interest,  insurances,  taxes  and  other  proper  charges, 
and  there  has  also  been  deducted  therefrom  usurious 
charges  made  to  these  accounts  by  the  defendant 
corporation  prior  to  receivership.  These  assets  are 
shown  on  Exhibit  No.  I  as  they  appeared  on  April 
1,  1937,  in  the  amount  of  $1,597,841.89. 

From  the  total  of  said  assets  as  shown  on  said 
Exhibit  No.  I,  we  have  made  a  deduction  of  $248,- 
228.54  for  possible  losses  that  may  occur  upon 
realization  thereof  during  the  course  of  the  receiver- 
ship administration.  The  deductions  made  on  the 
assets  where  the  securities  are  within  the  state  of 
Arizona  are  based  upon  the  experience  of  your 
petitioner  in  his  sales,  compromises  and  collections, 
together  with  an  inspection  of  the  real  property. 
Upon  the  promissory  notes  secured  by  mortgages  on 
lands  outside  of  Arizona,  which  came  into  the  phy- 
sical possession  of  your  petitioner  as  an  Arizona 
asset,  an  arbitrary  allowance  of  40%  is  made  to 
cover  possible  losses  upon  collections,  your  peti- 
tioner believing  that  such  a  deduction  will  more 
than  cover  any  losses  that  are  likeh^  to  be  sustained 
in  the  administration  of  the  receivership  estate.  A 
deduction  of  75%  has  been  made  on  the  furniture 
and  fixtures,  for  the  reason  that  the  valuation 
thereof  appearing  on  the  books  of  the  corporation 
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represents  the  original  cost  of  such  furniture  and 
fixtures  and  no  depreciation  had  been  taken  thereon 
during  all  of  the  time  that  it  has  been  in  use  by 
the  corporation.  Your  petitioner  therefore  believes 
that  25%  of  its  original  cost  would  probably  be 
the  amount  realizable  by  the  receiver  in  disposing 
of  such  asset.  The  net  estimated  value  of  the  Ari- 
zona assets  is  $1,349,613.35. 

That  Exhibit  II  attached  hereto  is  a  statement  of 
the  assets  outside  of  the  state  of  Arizona  and  in  the 
hands  of  ancillary  receivers  or  state  officials,  but 
in  the  constructive  possession  of  this  Court,  and 
subject  to  the  rights  of  the  [59]  primary  receiver 
and  by  the  decree  of  this  Court  title  vests  in  the 
receiver  appointed  by  this  Court  and  his  successors 
in  office.  These  assets  are  shown  on  said  Exhibit 
II  as  they  appeared  on  November  30,  1935,  in  the 
sum  of  $1,135,229.34.  It  will  be  noted  that  we  have 
made  a  deduction  of  40%  from  the  figures  shown 
by  the  ledger  balances  as  of  November  30,  1935  upon 
loans  secured  by  mortgages  and  conditional  sales 
contracts  and  upon  real  estate  owned  by  the  de- 
fendant corporation.  In  making  this  deduction  for 
possible  losses  your  petitioner  has  set  up  an  amount 
which  he  believes  will  be  more  than  sufficient  to 
cover  any  such  losses.  In  making  the  deduction  for 
depreciation  on  furniture  and  fixtures  outside  of  the 
state  of  Arizona,  your  petitioner  has  followed  the 
same  rule  that  he  api)lied  to  this  item  within  the 
state  of  Arizona,  namely  a  reduction  of  75%  from 
the  amount  set  up  on  the  books  of  the  corporation 
as  the  cost  price.     The  total   deduction   made   on 
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assets  outside  of  the  state  of  Arizona  is  $365,179.87, 
leaving  a  net  estimated  value  of  $770,049.47. 

^j  reason  of  the  fact  that  the  final  decree  in  tliis 
proceeding  was  not  signed  and  filed  until  January 
5,  1937,  it  was  impracticable  and  beyond  the  powers 
of  your  petitioner  to  have  made  any  detailed  per- 
sonal inspection  and  appraisal  of  the  properties 
situated  in  states  other  than  Arizona  that  came  into 
his  constructive  possession,  until  subsequent  to  tlie 
signing  of  said  final  decree  on  January  5,  1937,  and 
there  was  not  sufficient  time  betw^een  that  date  and 
Ajoril  1,  1937  for  your  petitioner  to  make  this  in- 
spection and  appraisal  and  perform  his  other  duties 
as  receiver  of  said  corporation. 

In  connection  with  Exhibits  I  and  II  it  will  be 
noted  that  your  petitioner  has  deducted  for  such 
possible  losses  the  sum  of  $613,408.41,  which  amount 
in  the  opinion  of  your  petitioner  is  more  than  ade- 
quate to  cover  any  such  losses,  making  a  total  net 
estate  of  $2,119,662.82.  [60] 

XXXVI. 

Among  these  items,  shown  in  Exhibit  No.  I,  is  an 
item  of  $15,000.00.  This  is  represented  by  a  trust 
agreement  to  secure  an  indebtedness  from  J.  A. 
Swanson  &  Co.,  Ltd.,  your  petitioner  having  sold 
the  Canadian  assets  to  said  J.  A.  Swanson  &  Co., 
Ltd.  and  the  indebtedness  being  secured  by  said 
trust  agreement.  This  was  done  upon  an  order  of 
the  Court  duly  made  after  these  assets  had  been 
appraised  by  independent  appraisers  appointed  by 
this  Court  as  having  a  value  of  $15,000.00,  these 
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appraisers  including  a  bank  officer  and  officer  of  a 
title  company  and  an  attorney.  There  had  been 
previous  appraisals  made  by  responsible  parties  in 
Canada,  giving  the  assets  a]3]3roximately  the  same 
valuation.  These  assets  appear  upon  the  inventory 
and  report  of  November  30,  1935,  as  having  a  book 
value  of  $39,896.32. 

A  former  representative  of  the  defendant  cor- 
poration in  Canada  had  collected  $12,405.95  upon 
the  Canadian  assets  and  diverted  the  same  to  his 
own  use.  Recovery  of  this  amount  was  practically 
hopeless.  The  cause  of  action  for  the  recovery  of 
the  same  for  whatever  it  might  be  worth  was  in- 
cluded in  the  sale  to  Messrs.  Swanson  &  Company. 

The  securities  taken  in  Canada  by  the  defendant 
corporation  were  very  poor  and  scattered  over  much 
territory  in  the  Western  part  of  that  country,  and 
some  of  the  loans  were  on  properties  more  than  100 
miles  distant  from  railroads  and  located  in  lumber 
and  mining  camps  which  had  ceased  operatioti. 

In  addition  to  the  foregoing,  very  drastic  mora- 
torium laws  had  been  enacted  in  Canada  which 
rendered  collection  of  these  assets  by  your  peti- 
tioner almost  impossible.  A  further  difficulty  arose 
from  the  fact  that  these  assets  were  situated  in  a 
foreign  country  and  it  was  practically  impossible 
for  [61]  your  petitioner  to  administer  them  from 
Arizona,  and  to  administer  them  through  the  Cana- 
dian courts  wn:>uld  be  difficult  and  the  expense  would 
probably  consume  the  bulk  of  such  assets. 
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XXXVII. 

That  among  tiie  assets  of  the  defendant  corpora- 
tion at  the  time  your  petitioner  took  actual  posses- 
sion on  Xovember  30,  1935,  were  175  promissory 
notes  secured  by  mortgages  upon  real  property  in 
Arizona,  purporting  to  represent  an  indebtedness 
to  said  corporation  in  the  sum  of  $431,118.04,  a  de- 
tailed statement  of  which  appears  on  pages  9  to 
19,  inclusive,  of  said  inventory  prepared  by  James 
A.  Smith,  C.P.A. 

XXXVIII. 

That  40  of  said  promissory  notes  were  refinanced 
through  the  Home  Owners  Loan  Corporation,  from 
which  your  petitioner  received  the  sum  of  $56,821.00 
in  cash  or  bonds  from  said  Home  Owners  Loan 
Corporation.  In  addition  thereto  he  received  addi- 
tional salvage  in  the  form  of  cash  and  notes  and 
mortgages  from  the  mortgagors  amounting  to  the 
sum  of  $6,314.88:  that  the  total  amount  of  cash  and 
bonds,  together  with  the  salvage  received  on  these 
notes  amounted  to  the  sum  of  $63,135.88;  that  lie 
collected  $920.44  on  said  salvage  up  to  the  1st  day 
of  April,  1937. 

In  addition  to  the  above  your  petitioner  took  from 
the  mortgagors  of  said  notes,  assignments  of  three 
certificates  of  the  Intermountain  Building  &  Loan 
Association  of  Arizona,  assignments  of  two  certifi- 
cates of  the  First  National  Building  &  Loan  Asso- 
ciation of  Arizona,  and  assignments  of  two  certifi- 
cates of  the  Intermountain  Building  &  Loan  Asso- 
ciation of  Utah,  having  a  face  value  of  $2,144,55, 
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on  which  he  had  collected  prior  to  the  consummation 
of  the  settlements  with  the  Home  Owners  Loan 
Corporation  $293.28,  and  the  sum  of  $40.65  subse- 
quent to  that  [62]  time.  Dividends  on  certificates 
having  a  face  value  of  $1463.19  are  to  be  applied  on 
the  salvage  notes,  and  the  remainder  was  taken  as 
additional  salvage.  The  real  value  of  these  certifi- 
cates cannot  be  computed  at  this  time. 

That  attached  hereto  and  made  a  part  hereof 
marked  Exhibit  No.  V  is  a  statement  of  these  set- 
tlements with  the  Home  Owners  Loan  Corporation 
and  the  salvage  taken,  together  with  a  statement  of 
the  amounts  received  on  such  salvage;  that  your 
l)etitioner  has  heretofore  filed  with  this  court  a 
detailed  account  of  each  of  the  transactions  with 
the  Home  Owners  Loan  Corporation. 

That  in  all  settlements  obtained  from  the  Home 
Owners  Loan  Corporation,  your  petitioner  obtained 
100%  of  the  value  of  the  securities  as  determined 
by  the  appraisals  made  by  the  officers  of  that  or- 
ganization, and  in  addition  thereto  obtained  the 
additional  salvage  in  cash,  notes,  mortgages  and 
assignments  of  certificates  as  hereinbefore  stated. 
Your  petitioner  believes,  from  his  knowledge  of  the 
parties  and  the  properties,  that  a  sum  of  at  least 
$4,000.00  of  the  face  value  of  said  salvage  should 
be  recovered. 

XXXIX. 

That  25  of  said  promissory  notes  and  mortgages 
which  came  into  the  possession  of  your  petitioner 
on  November  30,  1935,  as  shown  on  Exhibit  No.  VT 
hereto  attached,  were  collected  in  full,  amounting 
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to  the  sum  of  $14,644.05,  and  the  mortgages  re- 
leased of  record.  These  notes  were  set  up  on  the 
books  of  the  corporation  as  having  a  value  of 
$14,963.94,  but  the  sum  of  $1,886.49  thereof  con- 
sisted of  usurious  interest  and  improper  cliarges, 
and  the  actual  value  as  of  November  30,  1935,  was 
$13,077.45,  and  this  amount,  together  with  the  ac- 
crued interest  thereon  was  collected  in  full.  [63] 

XL. 

That  9  of  said  notes  and  mortgages  coming  into 
the  possession  of  your  petitioner  on  November  30, 
1935,  were  compromised  pursuant  to  orders  of  this 
Court,  and  the  total  amount  realized  thereon  was 
$24,519.47,  an  itemized  statement  of  which  is  showTi 
on  Exhibit  No.  VII  hereto  attached  and  made  a 
part  hereof.  On  these  compromised  loans  the  full 
value  of  the  securities  as  determined  by  this  Court 
after  a  full  hearing  thereon,  was  obtained. 

XLL 

That  5  of  said  notes  and  mortgages  coming  into 
the  possession  of  your  petitioner  on  November  30, 
1935,  were  compromised  pursuant  to  the  orders  of 
this  Court  by  your  petitioner  taking  deeds  therefor, 
as  shown  in  Exhibit  No.  VII  hereto  attached.  These 
notes  were  set  up  on  the  books  of  the  corporation  as 
having  a  claimed  book  value  of  $15,516.78.  All  rents 
collected  have  been  applied  to  the  accounts;  the 
interest  has  been  adjusted  by  deducting  usurious 
charges;  taxes,  insurance  and  upkeep  have  been 
l^aid,  the  balance  due  as  of  March  31,  1937  being 
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$14,743.48,   and   the   property   now   stands   on   the 
books  as  real  estate  owned  as  of  that  value. 

XLII. 

That  your  petitioner  instituted  56  suits  in  fore- 
closure covering  61  of  said  promissory  notes  and 
mortgages  that  came  into  his  possession  of  Novem- 
ber 30,  1935,  as  shown  on  pages  5  to  9,  inclusive,  of 
Exhibit  No.  VIII  hereto  attached. 

That  on  40  of  these  foreclosure  suits,  involving 
44  mortgages,  judgments  have  been  obtained  and 
sheriff's  certificates  of  sale  issued  thereon,  the  total 
amount  of  said  judgments  amounting  to  $201,943,97, 
as  shown  on  pages  1  and  2  of  said  Exhibit  VIII. 
The  amount  of  the  principal  as  carried  on  the  books 
of  the  corporation  amounted  to  $135,648.76,  as 
shown  [64]  on  the  inventory  of  April  1,  1937.  In- 
terest, taxes,  repairs,  insurance  and  costs  of  fore- 
closure, including  attorney's  fees  allowed  in  the 
sum  of  $13,350.64,  were  added  to  this  amount  and 
judgments  procured  in  the  said  simi  of  $201,943.97. 
The  properties  were  sold  at  sheriff's  sale  by  your 
petitioner  for  $175,124.00  and  deficiency  judgments 
in  the  amount  of  $26,819.97  were  taken.  Three  de- 
ficiency judgments  totalling  $700.00  were  satisfied 
and  released  in  consideration  of  the  Receiver  being 
given  immediate  possession  of  the  premises  and 
quit  claim  deeds  relinquishing  their  rights  of  re- 
demption. In  certain  instances  where  the  judgment 
debtors  were  execution  proof,  your  petitioner  bid 
the  full  amount  of  the  judgment  in  consideration  of 
the  mortgagors  waiving  their  equity  of  redemption 
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and  surrendering  possession  of  tiie  property,  so 
that  your  petitioner  couid  obtain  the  income  from 
the  rents  thereof  that  he  would  not  have  been  able 
to  have  otherwise  obtained  without  the  expense  of 
receiverships. 

It  is  the  ojoinion  of  your  petitioner  after  a  careful 
inspection  of  these  properties,  that  together  with  the 
rentals  received  and  to  be  received,  the  sale  price 
and  the  deficiency  judgments,  there  should  be  re- 
covered in  the  aggregate  75%  of  the  amount  of  the 
judgments.  In  this  connection  it  should  be  noted 
that  in  every  instance  the  Receiver  is  in  possession 
of  the  ]3roperty  and  receiving  the  rents,  issues  and 
profits  thereof. 

That  14  of  said  foreclosure  suits  covering  15 
loans  were  still  pending  at  the  time  your  petitioner 
turned  over  the  assets  of  said  corporation  to  his  suc- 
cessors Harry  W.  Hill,  Esq.  The  principal  balance 
due  on  these  loans  as  of  April  1,  1937  amounted  to 
$29,947.78,  and  the  amounts  of  the  judgments 
prayed  for  in  said  suit  amounted  to  the  sum  of 
$42,242.67,  as  shown  on  page  4  of  Exhibit  VIII 
hereto  attached.  [65] 

That  two  of  said  suits  in  foreclosure,  pertaining 
to  Loans  No.  1727  and  2109  w^ere  compromised  by 
taking  a  deed  in  one  instance  (Exhibit  VII),  and 
receiving  the  entire  balance  due  in  the  other  (Ex- 
hibit VI). 

XLIII. 

That  37  of  said  notes  and  mortgages  which  came 
into  the  possession  of  your  petitioner  on  November 
30,  1935,  are  still  outstanding  on  the  books  of  the 
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corporation  as  shown  on  Exhibit  No.  IX  hereto 
attached.  The  amount  due  on  these  accounts  is 
shown  in  the  inventory  of  November  30,  1935,  as 
$106,463.25.  That  after  deducting  collections  sub- 
sequently received  and  applied  thereon,  and  deduct- 
ing usurious  interest  charged,  there  remained  due 
as  of  April  1,  1937,  the  sum  of  $96,860.44.  That  the 
entire  amount  thereof  should  be  recovered  for  the 
benefit  of  the  estate,  with  the  exception  of  Loan  No. 
951,  where  the  Court  had  authorized  a  compromise 
which  would  show  a  book  loss  of  $210.57. 

XLIV. 

The  items  in  the  accounts  shown  on  Exhibit  VIII, 
page  4  hereof,  "Foreclosure  Suits  Pending",  and  in 
Exhibit  IX  hereof,  "Notes  and  Mortgages  Upon 
which  Payments  were  being  made  April  1,  1937," 
together  with  account  No.  2204,  Catherine  Short, 
which  is  included  in  Exhibit  VIII,  page  2,  "Real 
Estate  subject  to  Redemption  (which  loan  was  fore- 
closed and  sheriff's  certificate  of  sale  obtained 
tlaereon),  are  all  included  in  the  inventory  of  Harry 
W.  Hill,  Esq.,  dated  April  1,  1937,  under  the  title 
of  "Real  Estate  Loans — Arizona".  All  of  these 
items  are  brovight  into  reconciliation  with  said  in- 
ventory of  Harry  W.  Hill,  Esq.  on  Exhibit  IX 
hereof.  [66] 

XLV. 

With  reference  to  the  foreclosure  suits  pending 
(Exhibit  VIII,  page  4),  and  the  active  mortgages 
outstanding  (Exhibit  IX),  which  comprise  52  ac- 
counts, forty-three  thereof  are  amply  secured  by 
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the  lands  mortgaged,  based  upon  my  valuation  of 
same  after  a  careful  inspection  of  the  properties 
in  question.  As  to  the  remaining  properties,  as  a 
result  of  the  inspection  and  appraisal  made  thereof 
by  your  petitioner,  he  is  of  the  opinion  that  there 
will  probably  be  a  loss  thereon. 

Among  these  loans  is  one  to  Lynn  Lockhart,  No. 
2276,  in  the  amount  of  $58,027.96.  While  your 
petitioner  does  not  believe  that  the  present  market 
value  of  the  property  securing  this  loan  is  sufficient 
to  save  the  defendant  corporation  from  loss,  after 
deducting  the  taxes  and  assessments,  some  of  which 
had  accumulated  prior  to  the  making  of  the  loan, 
he  believes  the  financial  responsibility  of  Mr.  Lock- 
hart  is  sufficient  to  offset  any  such  loss,  and  that  the 
full  amount  could  be  collected.  In  connection  there- 
with, this  property  is  in  the  possession  of  the  Re- 
ceiver, and  he  is  deriving  a  monthly  rental  there- 
from of  $500.00  per  month. 

The  loan  to  Andrew  Bettwy,  No.  1637,  upon  which 
foreclosure  proceedings  have  been  instituted,  and 
w^hich  is  carried  on  the  books  of  the  corporation  at 
$2,347.73,  your  petitioner  regards  as  very  doubtful, 
for  the  reason  that  the  taxes  and  paving  assess- 
ments were  allowed  to  accumulate  against  said 
property  by  the  mortgagor  and  the  Corporation 
since  the  date  the  loan  was  made.  However,  it  may 
be  possible  to  collect  a  judgment  against  Mr.  Bettwy 
for  the  unpaid  balance  upon  this  loan  in  the  mort- 
gage foreclosure  proceedings  pending. 

As  to  the  loan  of  the  Ingleside  Land  Company, 
No.  2290,  carried  on  the  books  of  the  corporation 
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at  $9,650.84,  the  security  thereon  is  sufficient,  pro- 
vided the  theory  of  the  attorneys  for  [67]  your  peti- 
tioner as  expressed  in  their  opinion  is  correct  in 
connection  with  a  suit  which  is  now  pending  in 
the  courts  in  regard  to  this  matter,  this  cause  being 
No.  42100-A,  Superior  Court  of  Maricopa  County. 
The  attorneys  who  represented  me  as  Receiver  have 
advised  that  in  their  opinion  a  judgment  can  be  ob- 
tained in  favor  of  the  Receiver,  together  with  fore- 
closure of  the  rights  of  the  defendant  corporation 
in  the  premises,  which  can  be  collected  out  of  the 
securities  given.  They  further  advise  that  the 
rights  of  the  Receiver  for  the  Intermountain  Build- 
ing &  Loan  Association  is  superior  to  that  of  Y.  C. 
White,  Superintendent  of  Banks  of  Arizona  as  to 
a  portion  of  the  property  involved. 

Loan  No.  378,  Eleazor  S.  Munoz,  in  the  amount 
of  $483.04  has  been  foreclosed  and  judgment  taken. 
This,  together  with  the  rents  and  sale  price,  will 
probably  pay  out. 

Loan  No.  951,  C.  G.  Madrid,  in  the  amount  of 
$360.57,  this  Court  has  entered  its  ordei*  authoriz- 
ing a  compromise  in  the  amount  of  $150.00. 

Loan  No.  1212,  Dewey  Farr,  in  the  amount  of 
$1203.17  will  probabl^y  pay  out  approximately  $1,- 
000.00;  foreclosure  proceedings  have  been  insti- 
tuted. 

Loan  No.  1467,  Vinton  Hammels,  in  the  amount 
of  $1381.43  will  probably  pay  out  around  $1200.00; 
foreclosure  proceedings  have  been  instituted. 

Loan  No.  2198,  John  G.  Hales,  in  the  amount  of 
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$1151.26  wil]  probably  pay  out  around  $1,000.00; 
foreclosure  proceedings  have  been  instituted. 

Loan  No.  2124,  J.  R.  Williams,  in  the  amount 
of  $5,059.74  should  pay  out  on  the  basis  of  around 
$3,500.00;  foreclosure  proceedings  have  been  in- 
stituted. 

Loan  No.  2289,  Robt.  H.  Cairns,  in  the  amoimt  of 
$2262.70  will  probably  pay  out  on  the  basis  of 
about  $2,000.00;  foreclosure  [68]  proceedings  have 
been  instituted. 

Improved  market  conditions  may  minimize  the 
loss  on  these  accounts,  and  some  may  in  some  in- 
stances be  offset  by  deficiency  judgments. 

XLVL 

That  the  following  is  a  summary  of  the  handling 
of  said  175  notes  and  mortgages  taken  over  by 
your  petitioner  on  November  30,  1935: 

25  were  paid  in  full  (Ex.  VI),  amounting  to $  14,644.05 

40  were  refinanced  through  H.  0.  L.  C.  and  salvage 

taken  (Ex.  V)  in  the  amount  of 63,135.88 

Amount  recovered  on  assigned  certificates  taken  as 

additional  salvage  thereon 333.93 

44  Avere  converted  to  judgment  and  sheriff's  deed 

taken,  (Ex.  VIII,  p.  1-2)  in  the  amount  of 201,943.97 

15  were  in  suits  pending  in  foreclosure  on  April  1, 

1937,   the   amount  prayed   for  in   the  judgments 

(Ex.  VIII,  p.  4)  amounting  to 42,242.67 

9  were  compromised  (Ex.  VII)  for  the  amount  of.-  24,519.47 
5  deeds  were  taken  (Ex.  VII)  April  1,  1937  balance  14,743.48 
37  remain  active,    (Ex.  IX),  the  balance  due  as  of 

April  1,  1937  being 96,860.44 

XLVII 

That  as  shown  by  the  inventory  of  James  A. 
Smith,  C.  P.  A.,  pages  48-50  thereof,  filed  in  this 


448  Thomas  W.  Nealon  vs. 

proceeding,  80  pieces  of  real  estate  situated  in  the 
state  of  Arizona  came  into  the  possession  of  your 
petitioner  on  November  30,  1935,  having  a  total 
balance  on  the  books  of  the  corporation  of  $396,- 
415.86. 

That  10  of  these  jDi'operties  were  sold  for  cash 
in  the  aggregate  sum  of  $64,250.00,  as  shown  on 
Exhibit  No.  X  hereto  attached.  The  appraised 
value  thereof  as  fixed  by  appraisers  appointed 
by  this  Court  was  $66,287.00.  The  amount  realized 
therefore  was  approximately  97%  of  the  appraised 
value  of  the  properties  sold. 

That  13  of  these  properties  were  sold  on  con- 
tract for  [69]  the  aggregate  sum  of  $18,700.00,  plus 
taxes  assumed  by  the  purchaser  of  one  of  the  prop- 
erties in  the  sum  of  $1353.05,  the  total  considera- 
tion being  $20,053.05,  as  shown  in  Exhibit  No. 
X  hereof.  The  appraised  value  thereof  as  de- 
termined by  appraisers  appointed  by  this  Court 
was  $19,315.00.  The  amount  realized  therefore 
was  more  than  100%  of  the  a^Dpraised  value  of 
said  properties.  This  indebtedness  is  amply  se- 
cured and  will  pay  out  in  full. 

This  Court  prior  to  the  1st  day  of  April,  1937, 
confirmed  the  sale  of  4  pieces  of  real  estate,  as 
shown  in  Illxhibit  No.  X  hereof,  for  the  aggregate 
sum  of  $8,142.50,  the  full  amount  of  which  should 
be  recovered.  These  sales  were  made  by  your  pe- 
titioner prior  to  April  1,  1937  and  final  orders  con- 
firming such  sales  had  been  made  by  the  Court, 
but  the  titles  had  not  been  approved  by  the  re})re- 
sentatives   of   the   purchasers    until    subsequent   to 
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April  1,  1937,  when  the  considerations  were  paid 
to  the  successor  of  your  petitioner.  The  appraised 
value  of  these  properties  as  determined  by  ap- 
praisers appointed  by  this  Court  was  $8,400.00. 
The  amount  realized  therefore  was  more  than  96.8 
per  cent  of  the  appraised  value. 

Two  pieces  of  property,  REO  No.  341  and  360, 
which  had  been  foreclosed  by  said  Association, 
w€re  refinanced  through  the  Home  Owners  Loan 
Corporation,  as  shown  on  Exhibit  V  hereto  at- 
tached. The  total  amount  received  thereon  was 
$3,697.57  in  cash  and  bonds,  and  $131.00  in  sal- 
vage, on  which  the  sum  of  $44.61  has  been  collected. 

That  51  of  said  properties  are  still  unsold  and 
possession  remains  in  the  Receiver,  as  shown  on 
Exhibit  No.  XI  hereto  attached.  The  balance  as 
shown  on  the  books  of  the  corporation  as  of  No- 
vember 30,  1935  amounted  to  $269,858.01.  The 
balance  as  of  April  1,  1937,  amounted  to  the  sum 
of  $269,951.00,  [70]  which  reflects  interest  adjust- 
ments made,  payments  of  paving  assessments  and 
improvements,  together  with  amoimts  credited  for 
deposits  which  were  made  by  prospective  purchas- 
ers, as  shown  on  said  Exhibit  XI,  which  also  shows 
the  reconciliation  of  Real  Estate  Owned  as  shown 
in  the  inventory  of  April  1,  1937. 

XLVIII 

That  the  following  is  a  summary  of  the  handling 
of  said  80  pieces  of  real  property  which  came 
into  the  possession  of  your  petitioner  on  November 
30,  1935: 
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10  were  sold  for  cash  (Ex.  X)  $  64,250.00 

13  were  sold  on  contract  (Ex.  X)  18,700.00 

4  were  sold  prior  to  April  1,  1937,  but  consideration 

was  not  received  until  after  said  date  (Ex.  X) 8,142.50 

2  were  refinanced  through  H.  0.  L.  C.  (Ex.  V) 3,828.57 

51  remain  unsold,  the  ledger  balance  as  of  April  1, 

1937  (Ex.  XI)  being  269,951.00 

XLIX 

That  on  the  25  mortgages  collected,  40  refinanced 
through  the  Home  Owners  Loan  Corporation  and 
9  compromised,  and  the  10  properties  sold  for  cash, 
13  sold  on  contract,  2  refinanced  through  the  H. 
O.  L.  C.  and  4  sold  prior  to  April  1,  1937,  but  on 
which  consideration  had  not  been  received  until 
subsequent  to  April  1,  1937,  your  petitioner  re- 
ceived in  excess  of  the  amounts  required  by  stat- 
ute and  in  the  aggregate,  90%  of  the  appraised 
value  thereof. 

L. 

That  there  were  five  real  estate  contracts  out- 
standing on  the  books  of  the  corporation  at  tlie 
time  your  petitioner  took  possession,  as  shown  on 
page  41  of  the  inventory  of  November  30,  1935. 

Contract  No.  161,  Tony  M.  Coury,  was  paid  in 
full  in  the  amount  of  $226.73. 

Contract  No.  117,  F.  E.  Fidler,  and  Contract 
No.  148,  Troy  J.  Welch  were  cancelled  for  the  rea- 
son that  the  purchasers  failed  to  meet  the  tei-ms 
of  their  contracts.  These  items  were  [71]  trans- 
ferred to  Real  Estate  Owned,  and  are  shown  in 
the  inventory  of  April  1,  1937,  as  REO  366,  ledger 
balance  $1127.()6,  and  REO  367,  ledger  balance 
$1734.39. 
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Contract  No.  170,  showing  a  balance  of  $3,077.52 
and  Contract  No.  181  of  $968.82,  as  of  April  1,  1937, 
are  still  in  effect,  and  will  undoubtedly  be  paid  out 
in  full  as  tliey  are  amply  secured. 

LI. 

That  there  were  listed  certain  assets  claimed  \yj 
the  Corporation,  totaling  the  sum  of  $51,000.00, 
said  assets  consisting  of  stocks  in  the  Home  Build- 
ing &  Loan  Association,  Insolvent.  These  stocks 
were  worthless  at  the  time  these  assets  were  turned 
over  to  your  petitioner  and  are  now  worthless. 
They  represent  unlawful  and  illegal  investments 
made  by  the  officers  and  directors  of  the  defendant 
corporation,  and  are  not  listed  as  an  asset  on  Ex- 
hibit I.  hereto  attached. 

LII. 

That  there  was  also  included  on  the  books  of 
the  defendant  corporation  accounts  with  the  de- 
funct First  National  Bank  of  Mesa,  the  defunct 
Yuma  National  Bank,  and  J.  E.  Moore,  Insolvent, 
totaling  the  sum  of  $468.89,  on  which  your  peti- 
tioner collected  $19.93  in  dividends.  These  insol- 
vent matters  have  been  closed,  and  the  book  loss 
to  the  defendant  corporation  is  $448.96. 

LIII. 

That  an  adjustment  was  made  on  the  account 
of  Wm.  G.  Tisdale,  No.  1457,  making  him  an  al- 
lowance of  $57.71.  A  similar  allowance  was  made 
on  No.  2127,  George  Bly,  of  $41.24,  as  shown  on 
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Exhibit  No.  VII  hereto  attached.  These  allow- 
ances were  made  under  orders  of  Court  and  the 
accounts  continued  in  force.  [72] 

LIV. 

In  order  to  reconcile  the  ledger  accounts  found 
on  the  books  of  the  corporation  as  of  November  30, 
1935,  with  the  refigured  and  adjusted  interest  after 
the  same  was  computed  to  eliminate  usurious 
charges  and  penalties,  and  account  was  set  up  on 
the  books  as  "Receivers  Set-Off  in  Liquidation — 
Arizona",  which  set-off  amounted  to  $15,757.57  as 
of  April  1,  1937. 

An  account  entitled  "Loss  on  Realization",  or 
"book  loss"  was  set  up  also  in  order  to  reconcile 
the  inventory  ledger  balance  and  the  diiference  be- 
tween the  amount  realized  when  the  property  was 
disposed  of  and  the  amount  carried  on  the  books 
of  the  corporation  claimed  as  being  due  it.  This 
book  loss  amounted  to  $50,639.04,  as  of  April  1, 
1937,  as  shown  on  Exhibit  No.  XII  hereto  at- 
tached, and  corresponds  with  the  amount  shown  in 
the  inventory  of  Harry  W.  Hill,  Esq. 

It  will  be  noted  that  this  book  loss  is  in  no  sense 
a  loss  due  to  the  administration  of  your  peti- 
tioner, but  was  simply  cai-ried  on  the  books  of  the 
corporation  to  reconcile  the  difference  between  the 
amount  claimed  as  due  by  the  corporation  and  the 
amount  received  by  youi*  petitioner. 
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LV. 

That  a  part  of  the  assets  under  the  direct  su- 
pervision and  control  of  your  petitioner  was  a  cer- 
tain property  in  the  state  of  Nebraska  having  a 
claimed  value  of  $9481.33  as  of  November  30,  1935. 
No   legal  proceedings   in   the   nature   of   ancillary 
receivership  was  had  in  the  state  of  Nebraska  but 
all  handling  of  the  property  was  direct  from  the 
Phoenix  office.    The  property  is  valuable  and  under 
order  of  this  Court  the  mortgage  existing  against 
said  property  was  paid  when  it  became  due,  to- 
gether with   the   taxes,   etc.,   in   order   to   preserve 
the  property   for  the   benefit   of   the   receivership 
estate.  [73] 

LVI. 

There  is  also  a  property  situated  in  Jennings, 
Oklahoma,  REO  32,  carried  on  the  books  of  the 
corporation  as  having  a  value  of  $630.17  as  of  No- 
vember 30,   1935.     This  property   I   regard   as   of 
doubtful  value  by  reason  of  taxes,  etc.  accumulated 
thereon  subsequent  to  the  date  when  title  was  ac- 
quired by  the  Association,  namely   September  26, 
1927,    and   the   present   deserted   condition    of   thj 
community;  that  it  would  probably  be  to  the  ad- 
vantage of  the  estate  to  abandon  same.     This  prop- 
erty is  not  listed  as  an  asset  on  Exhibit  I  hereto 
attached. 

LVII. 

The  office  fixtures  and  miscellaneous  personal 
property  listed  in  the  inventory  prepared  by  James 
A.  Smith  filed  in  this  cause,  have  all  been  turned 
over  to  Harry  W.  Hill  and  accounted  for  in  his 


454  Thomas  W.  Nealon  vs. 

inventory  of  April  1,  1937,  except  such  items  as 
were  sold  for  cash  pursuant  to  orders  of  this  Court ; 
that  the  money  received  for  same  is  reflected  in 
the  cash  account. 

LVIII. 
That  all  assets  and  records  pertaining  to  states 
other  than  Arizona  which  are  listed  in  the  inven- 
tory prepared  by  James  A.  Smith,  except  those 
which  were  forwarded  to  ancillary  receivers  or 
state  officials  pursuant  to  orders  of  this  court,  were 
turned  over  to  Harry  Y\.  Hill,  and  are  accounted 
for  in  his  inventory  of  April  1,   1937. 

LIX. 

That  all  promissory  notes  and  certificates  per- 
taining to  certificate  loans  listed  in  the  inventory 
prepared  by  James  A.  Smith,  were  turned  over  to 
Harry  W.  Hill,  and  are  accounted  for  in  his  in- 
ventory of  April  1,  1937.  [74] 

LX. 

That  after  this  Court  had  taken  jurisdiction  of 
this  matter  in  April,  1933,  and  during  the  time 
when  the  Bank  Commissioner  of  Utah  was  in  pos- 
session of  the  assets  of  the  corporation  in  Arizona, 
certain  contracts  and  agreements  were  made  witli 
certain  creditors  of  the  Association  by  which  as- 
sets of  the  Corporation  were  disposed  of  to  tliem, 
and  it  was  necessary  for  your  petitioner  to  take 
legal  action  to  protect  the  rights  of  the  creditors 
from  the  preferences  attempted  to  be  ci-eated  in 
this  manner.     Wliile  this  litigation  is  not  yet  set- 
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tied,  the  principles  involved  are  largely  controlled 
by  the  decision  in  the  Foerst  case,  hereinbefore  re- 
ferred to,  and  your  petitioner  has  no  doubt  that 
the  final  decision  will  be  in  favor  of  the  receiver 
of  the  Intermountain  Building  &  Loan  Association. 
These  cases  are  set  out  in  Exhibit  No.  XY  hereto 
attached. 

LXI. 

That  there  is  also  listed  on  Exhibit  No.  XV 
hereto  attached  the  suits  brought  by  your  petitioner 
to  recover  assets  of  the  Association.  In  particular, 
your  petitioner  desires  to  direct  attention  to  case 
No.  44001  to  recover  assets  which  it  is  alleged  were 
fraudulently  disposed  of  hj  Mark  E.  Waddoups 
to  the  Beneficial  Investment  Company  and  from 
the  Beneficial  Investment  Company  to  Edw.  G. 
Jenkins  and  Edna  T.  Jenkins.  The  properties 
conveyed  are  very  valuable,  and  in  the  event  said 
suit  is  determined  favorably  to  the  receivership 
estate  a  very  substantial  recovery  should  be  had 
for  the  benefit  of  the  creditors  thereof. 

Another  suit  to  which  your  petitioner  directs 
attention,  is  the  suit  brought  against  the  Fidelity  & 
Deposit  Compan^y  and  the  officers  of  the  Corpora- 
tion. Your  petitioner  upon  his  own  investigation 
and  the  advice  of  his  counsel,  is  of  the  [75]  opinion 
that  $50,000.00  can  be  recovered  from  the  defend- 
ants and  the  surety  company  for  the  benefit  of 
this  receivership  estate. 

In  ease  No.  44055  against  the  City  of  Phoenix 
filed  in  the  Superior  Court  of  Maricopa  County, 
your  petitioner  was  successful  in  saving  to  the  re- 
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ceivership  estate  a  large  sum  of  money  claimed  as 
due  for  interest  and  penalties  on  delinquent  taxes. 

LXIT. 

Tliat .  the  assets  of  the  defendant  corporation 
located  in  states  other  than  Arizona  which  came 
into  the  constructive  possession  of  your  petitioner, 
and  which  is  referred  to  in  paragraph  VII  hereof, 
are  set  out  in  detail  in  the  inventory  of  James  A. 
Smith,  on  file  in  this  court,  and  except  for  the 
items  forwarded  to  ancillary  receivers  or  state  of- 
ficials in  charge  of  the  estate  in  the  several  states 
pursuant  to  orders  of  this  Court,  were  all  turned 
over  to  Harry  W.  Hill,  as  shown  in  his  inventory 
of  April  1,  1937. 

That  the  value  of  these  assets  in  the  judgment 
of.  your  petitioner,  using  his  best  judgment  and 
discretion,  is  set  out  in  Exhibit  II  hereto  attached. 

LXIII. 

That  your  petitioner  received  no  moneys  from 
any  of  the  several  states,  either  fi'om  ancillaiy 
receivers  or  state  officers,  and  that  all  changes  in 
balance  shown  on  the  exhibits  hereto  attached  re- 
lating to  assets  in  said  states,  are  based  solely 
upon  reports  fui'nished  him  by  said  ancillary  re- 
ceivers or  state  officers. 

LXIV. 

That  the  assets  in  Wyoming  are  being  admin- 
istered by  John  T.  Boyd  as  receiver  ai)pointed  by 
the  United  States  District  Court  for  the  District 
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of  Wyoming,  upon  tlie  petition  of  your  petitioner 
which  was  filed  pursuant  to  orders  of  this  Court. 
[76]  That  in  Wyoming  the  State  Examiner  claims 
a  preference  for  residents  of  Wyoming  to  the 
amount  of  $50,000.00  of  notes  and  mortgages  de- 
posited with  said  official  over  residents  of  other 
states. 

LXV. 
That  the  assets  in  Idaho  are  being  administered 
by  Chas.  A.  McLean  and  H.  S.  McCluskey,  co- 
ancillary  receivers  appointed  by  the  United  States 
District  Court  for  the  District  of  Idaho  upon  the 
petition  of  your  petitioner,  which  was  filed  pur- 
suant to  the  order  of  this  Court.  No  preference 
for  Idaho  residents  is  claimed. 

LXVL 

That  the  assets  in  Utah  are  being  handled  by 
James  L.  White  as  ancillary  receiver  appointed  by 
the  District  Court  of  the  Third  Judicial  District  in 
and  for  Salt  Lake  County,  State  of .  Utah,  iipon 
the  petition  of  creditors,  the  said  admijiistra;tion 
being  ancillary  to  the  administration  in  this  court. 
No  preference  for  Utah  residents  is  claimed. 

LXVII. 

That  in  the  state  of  Oregon  the  assets  are  in 
the  possession  of  the  Corporation  Commissioner  of 
that  state  who  asserts  that  under  Oregon  laws  he 
is  the  statutory  liquidator;  that  the  rights  of  the 
plaintiffs  and  those  similarly  situated  who  are  re- 
siding outside  of  that  particular  state  is  being  con- 
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tested  and  a  preferential  right  is  being  claimed  for 
creditors  residing  in  that  state,  disregarding  en- 
tirely the  equitable  and  legal  rights  of  the  creditors 
of  this  Corporation  under  the  Constitution  of  the 
United  States  and  the  rules  laid  down  by  the  Su- 
preme Court  of  the  United  States.  That  pursuant 
to  the  order  of  this  Court,  your  petitioner  filed  a 
petition  in  the  United  States  District  Court  for  the 
District  of  Oregon  to  establish  th-e  rights  of  the 
creditors  in  general.  The  case  was  heard  before 
[77]  a  Master  appointed  by  the  court  in  January, 
1937,  but  no  decision  had  been  rendered  up  to  the 
time  your  petitioner  turned  over  the  assets  of  the 
Corporation  to  Harry  W.   Hill. 

LXVIII. 

A  similar  duty  was  imposed  upon  your  peti- 
tioner in  regard  to  the  assets  in  California  which 
were  in  possession  of  the  Building  &  Loan  Com- 
missioner of  that  state,  who  likewise  refused  to 
recognize  the  rights  of  the  creditors  of  the  cor- 
poration in  states  other  than  California. 

That  pursuant  to  the  order  of  this  Court,  a  suit 
was  filed  in  the  United  States  District  Court  for 
the  Southern  District  of  California.  Under  the 
law,  the  nature  of  the  case  required  the  matter  to 
be  tried  before  a  three- judge  court.  The  matter 
was  still  pending  and  had  not  been  heard  at  the 
time  your  petitioner  turned  over  the  assets  of  the 
Corporation  to  Harry  W.  Hill. 
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LXIX. 

In  connection  with  the  matter  of  obtaining  the 
appointment  of  these  ancillary  receivers,  and  in 
connection  with  the  preparation  of  the  data  and 
evidence  for  filing  suits  in  the  several  states  and 
in  the  preparation  of  the  pleadings  and  briefs,  en- 
tailed a  large  volume  of  work  by  your  petitioner, 
his  office  force  and  counsel,  and  by  James  A.  Smitlh 
C.  P.  A.  This  was  necessary  for  the  reason  that 
all  the  records  and  data  were  in  the  possession  of 
your  petitioner. 

All  of  the  matters  pertaining  to  the  assets  in 
the  foreign  states  necessarily  involved  incurring 
an  expense  for  the  protection  of  the  rights  of  the 
creditors  and  the  preservation  of  the  receivership 
estate,  all  of  which  proceedings  were  had  pursuant 
to  orders  of  this  court.  These  expenses  while  paid 
by  your  petitioner  are  not  properly  chargeable  to 
the  liquidation  of  the  Arizona  assets  alone,  but  are 
a  proper  expense  [78]  against  the  entire  receiver- 
ship estate. 

LXX. 

Under  the  decisions  of  the  Supreme  Court  of  the 
United  States  the  lien  of  the  plaintiifs  and  others 
similarly  situated  extended  to  each  and  every  piece 
of  property  of  the  defendant  corporation  wherever 
situated,  and  the  rights  of  such  creditors  were  ennal 
under  the  constitution  of  the  United  States,  regard- 
less of  their  residence  or  citizenship,  so  that  aside 
from  the  matter  of  litigation,  a  large  portion  of 
the  time  of  your  petitioner  and  of  the  office  force 
under  his  control,  as  well  as  the  time  of  his  attor- 
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neys,  was  required  for  the  handling  of  the  assets 
of  the  corporation  situated  in  states  other  than 
Arizona. 

Your  petitioner  was  charged  with  important  du- 
ties in  regard  to  the  handling  of  these  assets  under 
the  provisions  of  the  Amendment  of  1935  to  Sec- 
tion 847-848-849,  Title  28,  of  the  United  States 
Code,  Ann. 

Among  the  duties  required  of  your  petitioner  was 
the  transfer  under  proper  orders  of  this  Court  of 
books,  records,  notes,  mortgages,  etc.  to  the  ancil- 
lary receivers  or  state  officers  in  the  states  of 
Wyoming,  Utah,  Oregon,  Idaho,  California  and 
Canada,  for  the  purpose  of  aiding  in  the  collection 
of  the  assets  of  the  corporation  in  these  states  for 
the  benefit  of  the  creditors  as  a  whole. 

Another  duty  which  required  the  expenditure  of 
a  great  deal  of  time  and  expense  in  connection 
with  the  matters  in  the  said  states,  and  which  is 
properly  chargeable  to  the  receivership  estate  as  a 
whole,  necessitated  the  giving  of  notice  to  all  credi- 
tors in  these  foreign  states  concerning  their  claims, 
furnishing  them  blanks  and  data  to  enable  them  to 
file  their  claims,  and  answering  their  correspond- 
ence in  connection  therewith,  and  filing  said  claims 
pursuant  to  the  order  of  this  [79]  Court  which  re- 
quired that  all  claims  be  filed  with  your  petitioner 
as  the  Primary  Receiver  of  said  defendant  corpora- 
tion, in  order  that  this  Court  would  be  in  a  position 
to-  determine  the  rights  of  all  the  creditors  of  the 
Association  wherever  situated.     This  is  an  expense 
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not  properly  chargeable   to  the   administration   of 
the  Arizona  assets  alone. 

LXXI. 

That  b}^  the  final  decree  of  this  Court  entered  on 
the  5th  day  of  January,  1937,  title  to  all  of  the 
assets  in  the  state  of  Arizona  is  vested  in  the  Re- 
ceiver of  the  defendant  corporation. 

That  in  accordance  with  the  usual  practice  where 
trust  properties  are  involved,  said  decree  required 
the  conveyance  to  the  Receiver,   in  trust   for  the 
plaintiffs  and  others  similarly  situated,   of  all   of 
the  properties  of  the  defendant   corporation   situ- 
ated outside  of  the  physical  boundaries  of  Arizona, 
in  order  to  enable  the  Receiver  to  give  good  title 
to  the  premises  when  disposing  of  same  and  to  fa- 
cilitate the  liquidation  of  the  receivership  estate  in 
accordance  with  the  provisions  of  Title  28,  Sections 
847-849,  inclusive,  U.  S.  C.  A.  as  amended  in  1935. 
That   after   said   final    decree   was    entered   and 
served  upon  the  attorneys  for  the  defendant  cot-- 
poration,  the  directors  of  said  defendant  corpora- 
tion failed  to  make  said  conveyances  in  accordance 
with   said   decree,   and   your   petitioner   thereupon 
procured  an  order  to  show  cause  from  this  Court 
why  they  should  not  comply  with  the  terms  of  the 
decree   of  this   Court,   and   this   Court   having   en- 
tered a  proper  order  requiring  them  so  to  do,  the 
said  directors  thereupon  held   a  meeting   and   ap- 
pointed   Stanley   Jerman,    Esq.    as    agent    for    the 
corporation  to  execute  such  conveyances.  That  vou]- 
petitioner  then  prepared  the  legal   description's  of 
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all  of  the  various  properties  [80]  located  in  the 
several  states  for  inclusion  in  the  said  conveyances, 
and  the  attorneys  for  your  petitioner  were  complet- 
ing the  deeds  as  rapidly  as  time  would  permit.  Said 
conveyances  had  not  been  completed  at  the  time 
your  petitioner  turned  over  the  assets  of  said  cor- 
poration to  Harry  W.  Hill.  However,  the  work 
done  by  your  petitioner  in  comiection  with  the  legal 
descriptions  was  available  to  and  could  be  used 
by  the  said  successor  of  your  petitioner  in  having 
the  properties  conveyed  to  him.  That  in  order  to 
avoid  excessive  recording  charges  these  conveyances 
were  divided  into  conveyances  covering  properties 
located  in  the  several  counties  of  the  aforemen- 
tioned states. 

LXXII. 

Having  in  mind  the  necessity  for  as  speedy  an 
administration  of  this  receivership  estate  as  the 
condition  of  the  assets  would  permit,  your  peti- 
tioner conducted  all  of  these  receivership  proceed- 
ings under  high  pressure,  both  of  himself,  his  at- 
torneys, and  of  the  force  employed  by  him,  with 
the  plan  in  mind  that  the  receivership  estate  could 
be  closed  within  a  period  of  approximately  thirty 
months  from  the  time  that  he  obtained  the  physical 
possession  of  the  assets  on  November  30,  1935,  and 
that  within  such  time  the  assets  of  the  defendant 
corporation  could  be  reduced  to  cash  without  a  sac- 
rifice of  the  interests  of  the  creditors  of  the  Cor- 
poration. 

That  within  said  period  he  pro])osed  recommend- 
ing to  the  Court  the  payment  of  dividends  to  ciedi- 
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tors  filing  claims  in  the  proceedings  as  soon  as  a 
reasonable  time  was  allowed  for  the  filing  of  these 
claims  and  as  soon  as  the  questions  of  law  arising 
in  the  foreign  states  as  to  claims  of  preferential 
rights  in  the  premises  were  determined.  The  time 
fixed  by  the  order  of  this  Court  for  the  filing  of 
claims  expired  on  the  22nd  day  of  February,  1937, 
and  such  was  a  reasonable  time  for  the  [81]  filing 
of  these  claims,  which  was  necessarily  long  because 
of  the  fact  that  these  creditors  were  scattered  over 
many  states  and  foreign  countries,  including  China. 
That  at  the  time  your  petitioner  turned  over  the 
assets  of  the  corporation  to  Harry  W.  Hill,  there 
was  on  hand  a  sufficient  sum  of  cash  and  liquid 
assets  in  the  hands  of  your  petitioner  for  the  dec- 
laration of  a  substantial  dividend  to  these  creditors, 
but  that  it  was  impossible  to  pay  such  a  dividend 
until  there  was  a  satisfactory  termination  of  the 
litigation  in  the  states  hereinbefore  mentioned  and 
suitable  accounting  to  your  petitioner  by  the  ancil- 
lary receivers  appointed  in  other  jurisdictions  by 
the  courts  of  Wyoming,  Idaho  and  Utah. 

LXXIII. 

That  from  a  close  study  an  analysis  of  the  se- 
curities held  by  the  defendant  corporation  and  the 
results  of  the  receivership  administration  to  April 
1,  1937,  your  petitioner  feels  justified  in  saying  that 
the  assets  now  in  possession  of  the  present  receiver, 
together  with  the  assets  in  the  hands  of  the  ancil- 
lary receivers  and  state  officers  of  other  states,  are 
sufficient  to  net  dividends  amomiting  to  at  least 
70%    upon    the    claims    filed    in    this    proceeding. 
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Your  petitioner  feels  that  the  results  heretofore 
obtained  in  the  sales  and  settlements  made  in  Ari- 
zona, and  which  are  shoAvn  in  the  exhibits  attached 
to  this  report,  are  sufficient  evidence  to  support 
this  conclusion. 

LXXIV. 

That  Exhibit  No.  XIII  hereto  attached  is  a  sum- 
mary of  the  changes  between  the  amounts  set  out 
in  the  original  inventory  prepared  by  James  A. 
Smith  and  filed  in  this  Court  and  the  inventory 
of  Harry  W.  Hill  filed  in  this  Court,  wherein  re- 
ceipts, offsets  and  adjustments  are  shown  as  charges 
to  the  [82]  respective  accounts  set  out  in  your  pe- 
titioner's inventory  and  his  operating  accounts,  and 
the  disbursements,  offsets  and  adjustments  are 
shown  as  credits  to  the  respective  inventory  and 
operating  accounts,  all  of  which  reflect  the  net 
change  in  the  cash  on  hand  and  in  banks  received 
by  your  petitioner  as  of  November  30,  1935  and 
as  receipted  for  by  Harry  W.  Hill  on  April  1,  1937, 
and  in  the  respective  accounts. 

This  summary  and  exhibit  was  prepared  by  Mr. 
C.  M.  Berge,  who  was  employed  by  your  petitioner 
as  auditor  and  has  been  retained  as  such  by  Harry 
W.  Hill,  who  succeeded  your  petitioner  as  Receiver, 
subsequent  to  the  accounts  and  assets  being  turned 
over  to  Mr.  Hill. 

The  method  and  form  of  accounting  was  set  up 
for  your  petitioner  by  Mr.  James  A.  Smith,  Cer- 
tified Public  Accountant,  appointed  by  this  Court 
in  co-operation  with  Mr.  C.  M.  Berge  who  had  been 
auditor  for  the  corporation  prior  to  receivershiji. 
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The  said  Exhibit  and  summary  upon  informa- 
tion and  belief  of  your  petitioner  accurately  recon- 
ciles all  balances  shown  with  corresponding  items 
in  the  original  inventory  of  assets  and  liabilities 
on  file  in  this  Court  as  prepared  by  James  A.  Smith, 
C.  P.  A.,  and  the  inventory  of  Harry  W.  Hill  on 
file  in  this  court. 

Every  dollar  of  cash  received  by  your  petitioner 
was  deposited  in  the  banks  designated  by  this  Court 
and  every  expenditure  made  therefrom  is  shown  by 
voucher  and  check  on  file  with  Harry  W.  Hill, 
pursuant  to  the  order  of  this  Court,  dated  March 
26,  1937. 

Every  dollar  of  offsets  charged  to  expense  or 
deducted  by  reason  of  compromises,  adjusted  inter- 
est, or  loss  on  realization  from  ledger  balances 
which  were  accepted  and  used  as  inventory  balances 
by  your  petitioner  and  his  successor,  are  shown 
on  vouchers  and  on  the  books  and  records  turned 
over  to  Mr.  Hill  [83]  pursuant  to  orders  of  this 
Court,  and  are  shown  in  substantial  detail  in  the 
several  exhibits  made  a  part  of  this  report. 

No  breakdown  of  expense  of  operation  as  be- 
tween the  Arizona  office  and  the  work  done  in 
Bonnection  with  accounts  and  assets  in  other  states 
is  shown  on  the  exhibits  or  on  the  books. 

All  receipts  of  cash,  all  journal  transactions,  all 
adjustments  and  all  disbursements,  all  accounts  of 
igents  in  charge  of  rental  property,  showing  the 
?ross  receipts  less  agent's  deductions  for  commis- 
;ions  and  expenses  therefrom,   and   all  and   every 
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transaction  between  November  23,  1935  as  of  No- 
vember 30,  1935  and  June  1,  1936  were  accounted 
for  on  a  National  Cash  Register  accounting  ma- 
chine. 

The  said  accounting  machines  which  were  in  use 
at  the  date  your  petitioner  took  over  the  duties  of 
his  office  did  not  provide  for  a  segregation  between 
cash  items  and  other  adjustments.  However,  the 
details  of  each  and  every  transaction  passed  through 
the  accounting  machines  and  affecting  the  receiv- 
er's records  are  shown  in  detail  upon  the  machine 
audit  strips  and  upon  accompanying  vouchers,  all 
of  which  constitute  the  original  record  of  entry 
of  the  transactions  during  said  period,  and  which 
are  at  the  order  of  this  Court  now  in  the  possession 
of  Harry  W.  Hill. 

On  June  1,  1936,  the  method  of  keeping  the  rec- 
ords was  changed  from  the  machine  accounting 
system  to  a  manual  system,  for  the  reason  that  the 
machine  did  not  belong  to  the  receivership  estate 
and  the  price  asked  for  the  same  from  your  pe- 
titioner to  purchase  it  was  excessive. 

That  to  designate  the  change  in  each  note,  con- 
tract and  property  accounts  held  by  your  petitioner 
during  the  period  between  November  30,  1935  and 
April  1,  1937,  would  require  a  report  so  voluminous 
as  to  exceed  in  size  the  joint  inventories  filed  by 
your  petitioner  and  his  successor,  and  would  ne- 
cessitate [84]  several  weeks  of  labor  of  an  expensive 
and  costly  nature  and  which  would  interfere  with 
the  office  routine  of  the  successor  of  your  peti- 
tioner and  his  use  of  said  records  and  which  vour 
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petitioner  does  not   feel  justified  in  the  premises. 

The  titles  of  the  accounts  set  out  in  the  Exhibit 
are  of  course  arbitrary  and  are  adapted  to  corre- 
spond with  the  accounts  as  kept  by  the  cori)oration, 
and  may,  unless  the  breakdowns  are  examined,  be 
somewhat  confusing — to  illustrate:  In  the  real  es- 
tate operating  account  there  is  charged  as  expenses 
of  operating,  taxes,  street  and  sewer  assessments, 
insurance,  title  expense,  repairs  and  maintenance — 
all  of  which  were  not  a  true  expense  of  operation, 
but  necessary  disbursements  for  preservation  of  the 
properties  comprising  the  estate,  and  represent  for 
the  most  part  liabilities  against  the  estate  at  the 
date  your  petitioner  was  appointed.  However  it 
was  necessary  to  charge  and  carry  them  as  expense 
in  order  to  reconcile  the  accounting  with  the  in- 
ventory balances  and  the  individual  accounts. 

There  is  no  separate  segregation  of  accounting 
expense  as  between  the  cost  of  taking  inventory, 
reducing  the  property  to  possession  of  your  j)eti- 
tioner  as  Receiver  and  the  actual  expenses  involved 
in  litigation,  both  here  and  in  other  states,  looking 
toward  recoveries  upon  bonds  of  officers  of  the  cor- 
poration and  from  said  officers,  and  expenses  of 
foreclosure  of  mortgages  which  provide  for  the 
payment  of  attorney  fees  which  are  recoverable 
items,  all  of  which  were  made  for  the  preserva- 
tion of  the  receivership  estate,  and  as  said  are  not 
in  truth  and  in  fact  items  of  expense  chargeable  to 
operation. 

The  accounts  reflecting  changes  in   states   other 
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than  Arizona  are  based  upon  reports  furnished  your 
petitioner  by  ancillary  receivers  and  state  officials 
ill  possession  of  the  assets  in  said  states,  and  con- 
stitute book  entries  only,  as  no  moneys  were  turned 
over  to  your  receiver  by  said  ancillar}^  [85]  receiv- 
ers and  state  officers. 

LXXV. 

That  your  petitioner  at  the  time  of  his  appoint- 
ment as  Receiver,  was  and  now  is  a  member  of 
the  State  Bar  of  Arizona  and  of  the  Bar  of  the 
District  Court  of  the  United  States  in  and  for  the 
Ditsrict  of  Arizona  and  of  the  United  States  Su- 
preme Court,  and  engaged  in  the  active  practice 
of  the  law,  and  maintained  a  law  office  in  the  city 
of  Phoenix,  Arizona. 

That  upon  the  appointment  of  your  petitioner 
as  Receiver  pendente  lite  and  the  giving  of  the 
supersedeas  bond  hereinbefore  referred  to,  your 
petitioner  was  instructed  by  Hon.  Fred  C.  Jacobs, 
Judge  in  and  for  the  Federal  District  of  Arizona, 
who  was  then  presiding  in  said  proceeding,  to  act 
as  his  own  attorney  during  the  pendency  of  the 
appeal  proceedings;  that  your  petitioner  acted  as 
his  own  solicitor  during  all  of  said  period,  towit, 
from  the  20th  day  of  April,  1934,  up  to  the  30th 
day  of  November,  1935,  a  period  of  nineteen  months 
and  ten  days,  at  which  time  the  Court,  by  orders 
duly  made,  appointed  counsel  in  aid  of  and  to 
represent  your  petitioner  as  receiver  in  further 
proceedings. 
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LXXVI. 

That  during  the  time  said  case  was  on  appeal 
your  petitioner  received  and  carried  on  a  volumi- 
nous correspondence  initiated  by  mortgagors  in 
this  and  other  states  who  were  in  doubt  as  to 
whether  to  make  payments  upon  their  notes  and 
mortgages  to  the  state  officers  claiming  the  right 
to  administer  the  assets  in  the  several  states — 
including  the  Bank  Commisisoner  of  Utah  who 
claimed  the  right  to  administer  the  assets  in  the 
state  of  Arizona — or  whether  to  make  payments  to 
your  petitioner  as  receiver. 

Your  petitioner  also  had  numerous  interviews 
with  [86]  mortgagors  and  their  attorneys.  He  also 
had  a  voluminous  correspondence  with  numerous 
mortgagors  and  their  attorneys  in  this  and  other 
states,  pertaining  to  the  refinancing  of  their  mort- 
gages through  the  Home  Owners  Loan  Corpora- 
tion. He  also  had  correspondence  and  conferences 
with  state  officers  claiming  the  right  to  administer 
the  assets,  and  their  atorneys,  and  with  officials 
and  attorneys  of  the  Home  Owners  Loan  Corpora- 
tion pertaining  to  the  refinancing  of  mortgages 
through  the  Home  Owners  Loan  Corporation.  He 
was  also  called  upon  by  certificate  holders  to  deter- 
mine what  they  should  do  with  reference  to  mak- 
ing further  payments  on  their  certificates,  or  col- 
lecting the  same,  and  also  had  voluminous  corre- 
spondence and  numerous  conferences  with  certifi- 
cate holders  and  their  attorneys  pertaining  to  their 
rights. 

Your  petitioner  was  also  served  with  pleadings 
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in  suits  brought  against  the  corporation  and  J.  A. 
Malia,  Bank  Commissioner  of  the  State  of  Utah, 
who  was  in  possession  of  the  assets  of  the  Associa- 
tion, which  required  the  study  of  these  cases  and 
his  responsibilities  and  labilities  in  connection  there- 
with for  the  protection  of  the  receivership  estate. 

He  was  also  required  by  his  duties  to  investi- 
gate and  study  the  laws  and  decisions  of  the  courts 
of  the  several  states  and  the  Home  Owners  Loan 
Corporation  Act,  and  the  laws  and  decisions  per- 
taining to  Federal  Equity  receivership,  so  that 
his  actions  in  the  premises  would  protect  the  re- 
ceivership estate  and  would  not  subject  him  and  his 
sureties  to  any  liability  for  his  acts  or  failure  to 
act  in  the  premises. 

In  all  of  these  matters  your  petitioner,  under 
direction  of  the  Court,  acted  as  his  own  solicitor, 
and  as  a  result  thereof  at  least  one  half  of  his  time 
between  April  20,  1934  and  November  30,  1935  was 
consumed  in  matters  pertaining  to  his  appointment 
as  receiver  pendente  lite  of  the  defendant  [87] 
corporation,  and  he  was  by  reason  thereof  pre- 
vented from  taking  other  business,  and  particu- 
larly any  business  which  in  any  way  pertained 
to  or  conflicted  with  his  appointment  as  receiver 
of  the  defendant  corporation. 

LXXVII. 

That  beginning  with  the  30th  day  of  November, 
1935,  to  and  including  the  1st  day  of  April,  1937, 
after  your  petitioner  was  made  permanent  receiver, 
his  duties  as  such  receiver  were  so  great  that  he 
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was  compelled  to  bring  in  other  attorneys  to  take 
care  of  his  pending  law  practice  on  matters  not 
related  to  the  receivership,  to  refrain  from  taking 
on  new  business  and  to  close  his  law  office  and  de- 
vote practically  all  of  his  time  to  the  affairs  of 
the  receivership  estate.  In  no  other  way  could  the 
interest  of  the  creditors  of  the  corporation  be  pro- 
tected and  the  liquidation  of  the  estate  be  reason- 
ably expedited  and  payments  of  dividends  made  to 
creditors.  And  in  this  connection  your  petitioner 
labored,  not  only  during  reasonable  office  hours, 
but  at  night  and  even  on  Sundays  and  Holidays, 
in  many  instances  working  during  the  day  and 
driving  to  the  various  cities  of  the  state  at  night 
on  the  business  of  the  receivership. 

LXXVIII. 

That  beginning  with  the  2nd  day  of  December, 
1935,  to  the  1st  day  of  April,  1937,  your  petitioner 
and  his  attorneys  have  filed  in  this  court  549  separ- 
ate instruments,  many  of  which  are  supported  by 
exhibits,  and  all  of  which  necessitated  many  appear- 
ances in  court  by  your  petitioner  and  his  attor- 
neys, both  in  Phoenix  and  in  Prescott,  Arizona,  and 
also  many  of  which  matters  required  the  prepara- 
tion of  briefs  and  diligent  study  of  the  law  and 
decisions  pertaining  thereto.  That  a  transcript  of 
the  docket  entries  thereof  is  shown  in  Exhibit  XIV 
hereto  attached. 

This  exhibit  does  not  take  into  consideration 
the  [88]  i)leadings  and  briefing  of  the  cases  filed 
in  the  states  of  Wyoming,  Utah,  Idaho,  California 
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and  Oregon,  nor  the  voluminous  exhibits  prepared 
in  connection  with  the  sale  of  the  Canadian  assets, 
nor  the  briefing  of  the  law  in  connection  therewith, 
nor  the  appearances  in  the  courts  of  said  states. 
Nor  does  this  exhibit  include  the  list  of  pleadings, 
etc.  filed  in  connection  with  the  foreclosures  of  mort- 
gages in  the  Superior  Courts  of  the  various  coun- 
ties of  this  state,  many  of  which  were  contested 
and  moratoriums  asked,  a  list  of  which  foreclos- 
ures being  shown  in  Exhibit  VIII,  pages  5-9;  nor 
does  it  list  the  pleadings,  etc.  in  the  miscellaneous 
cases  set  out  in  Exhibit  XV;  all  of  which  are  too 
voluminous  to  collate. 

LXXVIII. 

That  in  the  administration  of  the  complicated 
affairs  of  this  estate  and  in  connection  with  the 
handling  and  disposition  of  properties,  pursuant 
to  the  provisions  of  the  Ignited  States  Code  afore- 
mentioned, which  entailed  a  tremendous  volume 
of  work,  your  petitioner  was  aided  by  the  work  of 
faithful  and  competent  assistants  in  the  office,  and 
the  counsel  and  assistance  of  Thomas  W.  Nealon, 
John  Ij.  Gust  and  E.  G.  Monaghan,  his  solicitors 
and  attorneys,  who  were  appointed  by  the  Judge 
of  this  Court  then  in  charge  of  the  case,  the  orders 
thereon  being  matters  of  record  in  this  court;  that 
said  solicitors  and  attorneys  rendei'ed  satisfactory 
service  and  diligently  labored  for  the  benefit  of  the 
receivership  estate;  that  no  |)ayments  have  been 
made  to  said  solicitors  and  attorneys  for  your  peti- 
tioner other  than  the  respective  drawing  accounts 
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provided  for  in  the  orders  of  this  Court  at  the 
time  of  their  appointment;  that  said  attorneys 
advise  your  petitioner  that  they  will  respectively 
file  their  separate  petitions  with  this  Court  asking 
for  an  allowance  of  fees  from  the  receivership 
estate  for  the  services  that  have  been  rendered  [89] 
to  3^our  petitioner  as  said  Receiver,  and  your  peti- 
tioner requests  upon  their  filing  their  respective 
petitions  with  this  Court  that  proper  allowance  be 
made  to  each  of  them  for  the  services  each  has 
rendered  for  the  benefit  of  the  estate. 

LXXIX. 

That  at  the  time  your  petitioner  was  appointed 
receiver  pendente  lite,  no  compensation  was  fixed 
for  his  services  as  such  receiver  or  for  acting  as 
has  own  attorney  and  solicitor,  and  he  was  advised 
by  the  Judge  of  the  Court  then  presiding  that  his 
services  in  both  cajjacities  would  be  compensated 
for  as  a  part  of  his  fee  as  receiver  when  his  ser- 
vices were  terminated;  that  he  has  received  no  ad- 
vances or  compensation  on  account  during  the  time 
that  he  served  as  receiver  pendente  lite  or  for 
acting  as  his  own  attorney  and  solicitor  during 
said  time,  except  as  provided  in  the  order  of  Janu- 
ary 28,  1936,  at  which  time  he  was  directed  to  pay 
to  himself  on  account  of  fee  to  be  eventually  ascer- 
tained and  fixed  by  this  court  the  sum  of  $500.00 
per  month  beginning  November  11,  1935. 

That  your  petitioner  was  appointed  permanent 
receiver  on  the  8th  day  of  February,  1936,  and  that 
no  fee  was  fixed  at  said  time  to  compensate  him 
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for  said  services,  and  that  he  has  received  no  ad- 
vances or  compensation  on  account  during  the  time 
he  served  as  said  permanent  receiver  except  tlie 
sum  of  $500.00  per  month,  ^Yhich  he  was  directed 
hy  the  order  of  January  28,  1926,  to  pay  to  him- 
self on  account  of  fee  to  be  eventually  ascertained 
and  fixed  by  this  Court. 

That  the  total  sum  received  by  your  petitioner 
on  account  of  fees  to  be  fixed  by  this  Court  as 
receiver  pendente  lite  and  for  acting  as  his  own 
attorney  and  solicitor,  and  as  perm.anent  receiver, 
is  the  sum  of  $8,333.32. 

That  your  petitioner  served  as  co-ancillary  re- 
ceiver pendente  lite  in  the  y)roceedings  in  Wyo- 
ming, for  which  no  [90]  compensation  was  fixed 
by  the  court,  it  being  stipulated  that  your  peti- 
tioner's compensation  would  be  fixed  ]\v  this  Court 
as  the  Court  of  Primary  jurisdiction. 

That  your  petitioner  was  appointed  and  has 
served  as  co-ancillary  receiver  in  the  State  of  Idaho 
and  is  still  serving  in  that  capacity,  with  directions 
to  close  said  ancillary  receivershi])  in  Idaho  as  of 
September  1,  1937 ;  that  no  fee  or  compensation  was 
fixed  or  has  been  received  to  compensate  your  peti- 
tioner for  his  services,  it  being  iniderstood  that  h(> 
would  be  compensated  as  his  fee  fixed  by  this  court 
as  the  court  of  primary  jurisdiction. 

That  during  all  of  said  time  your  ])etitiouer  lias 
utilized  in  behalf  of  the  receivership  estate  his  own 
law  offices  and  library,  and  during  the  period  be- 
tween April  20,  1934,  and  November  30th,  1935,  he 
utilized  the  services  of  his  office  stenographer. 
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Wherefore  your  petitioner  prays  that  this  final 
report  and  account  and  his  conduct  in  the  premises 
be  approved  and  allowed ;  that  this  Honorable  Court 
fix  an  equitable  and  reasonable  fee  as  compensation 
for  the  services  of  your  petitioner  in  the  premises; 
that  a  lien  upon  the  assets  of  the  defendant  corpora- 
tion be  established  in  favor  of  3^our  petitioner  for 
such  compensation  as  may  be  determined  by  this 
Honorable  Court;  that  an  order  be  made  directing 
the  Receiver  of  said  defendant  corporation  to  pay 
such  sum  as  may  be  fixed  by  this  Honorable  Court 
to  him  for  such  fee  and  compensation  for  said 
services  after  deducting  therefrom  the  amounts 
paid  to  him  on  account  which  were  made  pursuant 
to  the  order  of  this  Court;  that  he  be  discharged 
from  further  duty  in  the  premises  and  his  bond 
as  such  Receiver  be  exonerated; 

That  this  court  fix  a  date  for  a  hearing  on  said 
final  report  and  application  for  compensation  and 
discharge  and  exoneration  of  bond,  and  that  due 
notice  of  the  filing  of  this  [91]  final  report  and 
application  for  such  compensation  and  discharge 
and  exoneration  of  bond  be  given  in  the  form  and 
manner  fixed  by  this  Court  and  in  accordance  with 
equity  practice ;  that  upon  the  hearing  thereof,  such 
report  be  approved  and  such  allowance  for  services 
rendered  by  petitioner  to  the  receivership  estate 
as  the  Court  may  deem  equitable  and  reasonable  in 
the  premises  be  made  and  declared  a  lien  upon  the 
receivership  estate  and  ordered  paid  by  the  receiver 
of  said  estate,  and  that  he  be  discharged  and  his 
bond  exonerated. 
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For  such  other  and  further  orders  and  relief  as 
to  the  Court  may  seem  meet  and  proper  in  the 
premises. 

HENRY  S.  McCLUSKEY 
Petitioner.  [92] 

State  of  Arizona, 
County  of  Maricopa— ss. 

Henry  S.  McChiskey  being  first  duly  sworn  on 
oath  deposes  and  says:  That  he  is  the  petitioner 
above  named;  that  he  has  read  the  above  and  fore- 
going- account  and  report  and  petition,  knows  the 
contents  thereof,  and  that  the  same  is  true,  to  the 
best  of  his  knowledge,  information  and  belief. 
HENRY  S.  McCLUSKEY 

Subscribed  and  Sworn  to  before  me  this  2nd  day 
of  September,  1937. 

(Seal)  THOMAS  W.  NEALON 

Notary  Public 
My  Commission  Expires:  Sept.  9,  1937.  [93] 
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EXHIBIT  No.  I. 
ASSETS  IN  ARIZONA 

Deductions 
Ledger  Bal.  for  possible 

Apr.  1, 1937  losses 

Cash,  bonds,  warrants,  accrued 

interest  $233,346.10 

Real  estate  loans,  active 96,860.44  $       210.57 

Real  estate  loans  foreclosed  sub- 
ject to  redemption  201,943.97   (25%)       50,485.99 

Real  estate  loans  foreclosed, 

suits  pending  42,242.67  (20%)         8,448.53 

Real  estate  loans,  H.O.L.C. 

salvage  5,019.62  1,019.62 

Real  estate  owned  300,627.74  (20%)       60,125.55 

Real  estate  sold  on  conditional 

sale  contracts  17,729.61 

Judgment  in  tax  suit 68.72 

Judgment  in  Foerst  suit 121.05 

Funds    representing   unclaimed 

checks  267.86 

Choses  in  action  considered  good      50,516.27 
Property   in   Nebraska   carried 

as  Arizona  asset 10,820.33  (40%)         4,328.13 

Promissory  notes  secured  by 

certificates  324,700.83 

Promissory    notes    secured    by 

mortgages   on    real    property 

situated   outside   of   Arizona, 

the  physical  possession  of  the 

notes  coming  to  petitioner  on 

Nov.  30,  1935  286,635.32   (40%)     114,654.13 

Accounts  Receivable,  Canada.—      15,000.00 

Furniture  and  Fixtures  11,941.36   (75%)         8,956.02 


$  1,597,841.89  $248,228.54 

Assets  per  ledger  balance  of  Apr.  1,  1937 $  1,597,841.89 

Deductions  for  possible  losses  248,228.54 


$  1,349,613.35 
[94] 
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EXHIBIT  No.  II. 
ASSETS  IN  STATES  OTHER  THAN  ARIZONA 

Deductions 
Ledger  Bal.  for  possible 

Nov.  30/35  losses 

Cash  and  bonds  $225,833.87 

Real  estate  loans  (mortsaf?es)....    243,849.09  (40%)  $97,539.64 

Conditional  sales  contracts 67,034.58  (40%)  26,813.83 

Real  estate  owned 594,449.85  (40%)  237,779.94 

Furniture  and  fixtures 4,061.95  (75%)  3,046.46 


$  1,135,229.34 


$365,179.87 


Assets  per  ledger  balance  November  30,  1935 $  1,135,229.34 

Deductions  for  possible  losses 365,179.87 


770,049.47 
[95] 


EXHIBIT  No.  III. 

DISBURSEMENTS  FOR  REPAIRS  &  IMPROVEMENTS 

Real  Estate  Loans — 11-30-35  to  4-1-37 — Arizona 


REL  No. 

Name  of  Property 

Location 

Amount 

378 

Munoz  Property 

Nogales 

$  16.33 

401 

Rollins  Property 

Mesa 

63.61 

608 

Cohen  Property 

Miami 

110.09 

1006 

Green  Property 

Chandler 

21.21 

1052 

Ham  Property 

Somerton 

11.30 

1053 

Ham  Property 

Somerton 

33.05 

1363 

Phillip  Property 

Chandler 

5.00 

1436 

Templeton  Property 

Casa  Grande 

12.20 

1462 

Brechan  Property 

Tempe 

15.98 

1467 

Hammels  Property 

Glendale 

65.50 

1485 

Jones  Property 

Glendale 

14.00 

1538 

Hall  Property 

Phoenix 

69.03 

1611 

Ratcliff  Property 

Phoenix 

99.50 

1668 

Tuttle  Property 

Somerton 

17.65 

1682 

Kuhne  Property 

Phoenix 

21.69 

1698 

Nelson  Property 

Phoenix 

209.17 

Earry  W.  Hill 
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479 


Estate 


REL,  No.          Name  of  Property 

Location 

Amount 

1700 

Nelson  Property 

Phoenix 

29.00 

1715 

Shnmway  Property 

Mesa 

7.66 

1740 

Edmondson  Property 

Phoenix 

11.51 

1771 

Garcia  Property 

Phoenix 

58.50 

1772 

Mitehel  Property 

Phoenix 

60.64 

1799 

Owens  Property  i/^ 

Mesa 

4.02 

1854 

LeBaron  Property 

Phoenix 

68.87 

2109 

Carlson  Property 

Phoenix 

28.84 

2131 

Pinson  Property 

Phoenix 

43.27 

2153 

Spain  Property 

Welton 

81.00 
[96] 

2714 

Davis  Property 

Phoenix 

$  175.87 

2180 

Davis  Property 

Phoenix 

68.28 

2205 

Davis  Property 

Phoenix 

90.06 

2276 

Loekhart  Property 

Phoenix 

285.00 

2282 

Greenlee  Property 

Phoenix 

72.76 

2285 

Moser  Property 

Phoenix 

69.99 

2287 

Hutson  Property 

Flagstaff 

1,478.57 

2301 

Greenlee  Property 

Phoenix 

43.50 

2333 

Beneficial  Inv.  Co. 
Disbursements  for  Repairs 

Phoenix 
and   Improvement 

288.71 

Total 

;s 

on 

Real  Estate  Loans  in  Arizona 

..$3,751.36 

[97] 


DISBURSEMENTS  FOR  REPAIRS  &  IMPROVEMENTS 
Real  Estate  Owned— Arizona— 11-30-35  to  4-1-37 


REONo. 

Name  of  Property 

Location 

Amount 

40 

Peterson  Property 

Mesa 

$     5.36 

120 

Phx.  Land  &  Inv.  Co. 

Phoenix 

3.59 

125 

Williams  Property 

Somerton 

.     29.40 

126 

Williams  Property 

Somerton 

4.69 

127 

Williams  Property 

Somerton 

8.59 

128 

Williams  Property 

Somerton 

3.00 
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Disbursements  for  Repairs  &   Improvements — Real  Estate 
Owned— Arizona— 11-30-35  to  4-1-37— (Continued) 


REO  Nc 

Name  of  Property 

Location 

Amount 

131 

Martin  Property 

Somerton 

21.96 

132 

Crider  Property 

Casa  Grande 

6.53 

133 

Hamilton  Property 

Casa  Grande 

222.86 

142 

Horwath  Property 

Phoenix 

30.77 

153 

Peterson  Property 

Chandler 

81.07 

176 

Harvey  Property 

Mesa 

64.22 

180 

Ratcliff  Property 

Casa  Grande 

29.53 

181. 

Stanton  Property 

Inspiration 

8.61 

182  ;•• 

Shoemaker  Property 

Miami 

2.00 

183 

Wolfe  Property 

Phoenix 

13.37 

185 

Hatch  Property 

Taylor 

83.64 

187 

Lang  Property 

Chandler 

52.53 

190 

•Morrell  Property 

Phoenix 

285.17 

191 

Belbaze  Property 

Phoenix 

257.13 

192 

Parrish  Property 

Phoenix 

86.06 

193 

Weston  Property 

Phoenix 

93.07 

194 

Bohannon  Property 

Phoenix 

37.51 

195 

Taylor  Property 

Phoenix 

61.72 

196 

Burnett  Property 

Chandler 

5.75 

197 

McElrath  Inv.  Co.  Propt. 

Phoenix 

26.19 

199 

Erpenbach  Property 

Phoenix 

54.93 
[98] 

200 

Caldwell  Property 

Phoenix 

$    57.91 

201 

Chambers  Property 

Phoenix 

125.89 

202 

Chambers  Property 

Phoenix 

23.00 

203 

Chambers  Property 

Phoenix 

131.26 

205 

Arnold  Property 

Yuma 

8.50 

292 

Smith  Property 

Phoenix 

4.50 

305 

Sehoficld  Property 

Yuma 

9.45 

308 

Mahoney  Property 

Phoenix 

5.00 

312 

Binion  Property 

Chandler 

11.75 

314 

Hill  man  Property 

Phoenix 

32.65 

316 

Rogers  Property 

Phoenix 

52.31 

317 

Schultz  Property 

Phoenix 

79.00 

325 

Anderson  Property 

Chandler 

50.65 

331 

Beals  Property 

Phoenix 

494.57 

333 

CJreer  Property 

Phoenix 

194.70 

335 

Fram  Property 

Glen  dale 

54.00 

338 

Flake  Property 

Phoenix 

18.50 

339 

Flake  Property 

Phoenix 

58.61 

Harry  W.  Hill 
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Disbursements  for  Repairs  &  Improvements — Real   Estate 
Owned— Arizona— 11-30-35  to  4-1-37— (Continued) 

REO  No.  Name  of  Property 

340  Anderson  Property 

345  Larsen  Property 

347  Phx.  Land  &  Inv.  Co. 

349  McDonald  Property 

350  Field  Property 

353  Fordham  Property 

354  Taylor  Property 

355  Nelson  Property 

356  Tempe — Lukin  Property 

357  Cambridge  Property 


Location 

Chandler 

Phoenix 

Phoenix 

Tucson 

Nogales 

Casa  Grande 

Phoenix 

Phoenix 

Tempe 

Phoenix 


358  Riggins  Property 

359  Rohe  Property 

360  Merrifield  Property 

361  Jett  Property 

362  Mytinger  Property 

363  Reece  Property 

364  Jones  Property 

365  Tuttle  Property 
367  Welch  Property 


Phoenix 

Winslow 

Winslow 

Phoenix 

Tucson 

Chandler 

Glendale 

Somerton 

Phoenix 


24.46 

102.15 

460.00 

1.00 

337.30 

20.50 

64.42 

12.09 

5.42 

132.50 

[99] 

122.18 
14.50 
32.63 
65.28 
25.45 
25.50 
47.50 
2.50 
9.00 


Total    Cost   Repairs,    ]\Iaintenance,    Improvements  on 
Real  Estate  owned  $4,495. 


DISBURSEMENTS  FOR  REPAIRS   &   IMPROVEMENTS 

Real  Estate  Subject  to  Redemption — Arizona 
11-30-35  to  4-1-37 


RESR  No.           Name  of  Property 

Location 

Amount 

1462 

Brechen  Property 

Tempe 

■      $■'  ■  .77 

1538 

Hall  Property 

Phoenix 

;     25.05 

1590 

Stephensen  Property 

,   Phoenix 

56.00 

1682 

Kuhne  Property 

Phoenix 

40.75 

1698 

Nelson  Property 

Phoenix 

■  31.65 

1700 

Nelson  Property 

Phoenix 

37.04 

1740 

Edmondsen  Property 

Phoenix 

2.50 

1772 

Mitchell  Property 

Phoenix 

7.16 

1854 

LeBaron  Property 

Phoenix 

3.50 
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Disbursements  for  Repairs  and  Improvements — Real  Estate 
Subject  to  Redemption — Arizona — 11-30-35  to  4-1-37 — 
(Continued) 

RESR  No.  Name  of  Property  Location  Amount 

2153  Spain  Property  Wellton  49.47 

2174  Davis  Property  Phoenix  17.04 

2180  Davis  Property  Phoenix  34.44 

2205  Davis  Property  Phoenix  28.53 

2287  Hutson  Property  Flagstaif  70.68 

2288  Hutson  Property  Flagstaff  37.41 

Total  Disbursements  for  Repairs  &  Improvements  on 
R.E.S.R.   Arizona  $    441.99 

Resume : 

Total  Disbursements  REL    $3,751.36 

REO    4,495.88 

RESR 441.99 


$8,689.23 


[101] 


EXHIBIT  No.  IV 

H.  S.  McCluskey,  Receiver 

Intermoiintain  Buildiiis^  &  Loan  Association 

A  Corporation  of  Utah 

313  Luhrs  Building 

Phoenix,  Arizona 

To  the  Certificate-Holders: 

Numerous  letters  askinc;  for  a  statement  of  the 
progress  which  is  being  made  in  the  liquidation  of 
the  affairs  of  the  Intermountain  Building  and  Loan 
Association  have  been  received.  In  order  to  re- 
spond to  your  letter,  as  well  as  others,  as  economi- 
cally as  possible,  this  answers  the  questions,  \)ro- 
pounded  in  your  letter,  as  well  as  some  that  have 
been  asked  by  other  creditors. 
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The  United  States  District  Court  for  the  District 
of  Arizona  entered  its  decree  on  the  6th  day  of 
January,  1937,  confirming  the  appointment  of  the 
undersigned  as  Receiver.  As  soon  as  the  mechanics 
of  the  situation  will  permit,  I  propose  to  file  a 
report  in  the  United  States  District  Court  setting 
forth  in  detail  the  progress  of  the  administration 
to  date. 

Ancillary  receivers  have  been  appointed  in  all 
states  concerned  except  California  and  Oregon, 
where  litigation  is  still  pending  and  undetermined. 

In  Arizona,  either  we  have  been  collecting  the 
balance  due  on  mortgages  or  foreclosing  the  same. 
In  all  cases  where  it  has  been  at  all  possible,  we 
have  secured  rental  assignments  of  the  property 
where  the  mortgages  are  in  default.  We  have  re- 
habilitated the  properties,  wherever  necessary,  and 
practically  all  of  the  same  are  now  rented  and  oc- 
cupied. We  have  redeemed  practically  all  the  prop- 
erties which  were  sold  for  taxes.  We  have  also  sold 
and  disposed  of  a  number  of  properties  and  are 
selling  others  on  contract  and  ^vill  dispose  of  the 
remaineder  as  rapidly  as  possible. 

It  is  impossible  to  fix  any  date  upon  which  a 
dividend  may  be  paid  for  several  reasons,  among 
which  are :  first,  the  litigation  pending  in  California 
and  Oregon,  which  must  first  be  disposed  of  before 
the  relative  rights  of  claimants  may  be  determined; 
second,  the  fact  that  less  than  50%  of  the  certificate 
holders  have  filed  their  claims,  partly  due  to  the 
aforesaid  undetermined  litigation;  third;  the  time 
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Exhibit  No.  IV. — (Continued) 
required  by  the  court  to  determine  the  rights  of 
certificate  holders  after  the  time  for  filing  same  has 
ex])ired ;  fourth,  the  further  time  required  to  secure 
l)ur chasers  for  the  property  owned  by  the  Associa- 
tion. 

If  this  letter  contains  a  blank  claim  it  is  evidence 
of  the  fact  that  our  records  indicate  that  you  are 
one  of  the  certificate  holders  who  has  not  yet  filed 
a  claim  in  Arizona,  and  you  should  return  your 
claim  supported  by  your  passbook  and  certificate 
on  or  before  February  22,  1937,  which  is  the  final 
dat<e  claims  may  be  filed,  unless  the  court  shall 
extend  the  time.  If  you  have  filed  your  claim  in 
another  state,  show  this  on  your  claim. 
Very  truly  yours, 

H.  S.  McCLUSKEY, 
Receiver,  Intermountain  Building  and  Loan  Asso- 
ciation (Utah)  [102] 

Re:  Certificate  No. 

In  response  to  your  recent  inquiry,  it  is  impera- 
tive that  you  file  a  claim  with  the  undersigned  as 
Receiver  of  this  Association  if  you  are  to  partici- 
pate in  the  assets  of  the  Association  in  the  posses- 
sion (or  which  may  come  into  the  possession)  of 
the  undersigned  as  Receiver  of  the  above  Associa- 
tion. 

It  is  imy)erative  that  you  attacli  your  Certificate 
and  Pass  Book  to  the  claim.  If  your  Certificate  and 
Pass  Book  are  filed  with  the  Receiver  in  Wyoming, 
or  the  Building  and  Loan  Commissioner  in  Cali- 
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fornia,  or  on  file  in  this  office  as  security  for  a  loan 
or  withdrawal,  state  the  facts  on  your  claim,  and 
it  will  be  a  matter  for  the  Receivers  to  work  out 
the  details  with  their  respective  Courts.  If  your 
Certificate  or  Pass  Book  is  lost,  make  affidavit  set- 
ting out  fully  all  of  the  facts  and  information  con- 
cerning the  same. 

It  is  impossible  to  fix  any  date  on  which  divi- 
dends may  be  paid.  Litigation  pending  in  Califor- 
nia, Oregon  and  Wyoming  must  first  be  deteiTnined, 
and  a  Court  of  competent  jurisdiction  must  deter- 
mine the  relative  rights  of  the  several  classes  of 
certificate  holders. 

We  are  also  unable  to  fix  any  value  the  claims 
may  have  and  know  of  no  market  value. 

Enclosed  is  another  form  for  making  claim  in 
the  event  you  have  mislaid  your   other   one,   and 
such  other  additional  information  as  we  have  which 
may  be  of  aid  to  you  in  the  premises. 
Very  truly  yours, 

H.  S.  McCLUSKEY, 

Receiver    for    Intermountain 
Bldg.    &    Loan    Ass'n    (of 
Utah) 
HWM:Mca 
End.  [103] 
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I  am  the  duly  appointed,  qualified  and  acting 
Receiver  of  the  Intermountain  Building  and  Loan 
Association,  an  Utah  Corporation,  having  been  so 
appointed  by  the  United  States  District  Court  for 
Arizona  on  the  20th  day  of  April  1934,  which  order, 
upon  appeal,  was  duly  affirmed. 

Among  the  assets  in  my  possession  as  such  Re- 
ceiver is  a  promissory  note  signed  by  you,  which  is 
secured  by  a  real  estate  mortgage. 

This  is  to  notify  you  that  payments  upon  said 
note  are  to  be  paid  to  me  as  Receiver  of  the  Inter- 
mountain Building  and  Loan  Association,  at  my 
office  No.  313  Luhrs  Building,   Phoenix,  Arizona. 

My  attorneys  advise  me  that  payments  to  any- 
one else  would  be  ineffectual  and  would  not  re- 
lieve you  from  liability  for  the  pajanents  as  I  am 
the  Receiver  for  said  corporation.  Therefore,  I  am 
notifying  you  that  I  am  the  only  proper  person  to 
whom  the  pa^Tnents  should  be  made. 

Please  acknowledge  receipt  of  this  letter. 
Yours  very  truly. 


Receiver  of  Intermomitain  Building  and  Loan  As- 
sociation, an  Utah  corporation. 
REGrRRR  [104] 

In  the  Matter  of  the  Estate  of 

Intermountain  Building  and  Loan  Ass'n 

An  ITtah  Corporation,  Insolvent 

In  response  to  your  letter  of  inquiry,  according 
to   the    corporation's    record    of   your    account    as 
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turned  over  to  me  you  are  entitled  to  file  a  claim 
in  the  amounts,   and   for  the   class   of   certificates 
shown  below : 


Number  of  Pass 

Amount 

Book  or 

Paid 

Certificate 

In. 

Installment  Aeciimiilative  Certificate 

Installment  Accumulative  Certificate 

Installment  Accumulative  Certificate 

Coupon  Certificate 

Fully  Paid  Certificate 

Pass  Book  Savings  Certificate 

Extra  Deposits 

Other  Claims  (not  listed  above) 

Total 

$ 

This  information  is  given  to  you  without  preju- 
dice as  to  the  rights  of  the  receiver  to  correct  the 
same  when  the  accomit  is  audited. 

Please  Return  This  Form  With  Your  Claim 
and  Certificate,  or  other  evidence  of  indebtedness. 

(Please  do  not  write  below  this  line) 
313  Luhrs  Building, 
Phoenix, 
Arizona. 

HENRY  S.  McCLUSKEY, 
Receiver  of  Intermountain  Building  and  Loan  As- 
sociation, an  Utah  corporation,  Insolvent. 

By  

Date 

[105] 
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Dear 

Re:  Certificate  No. 

In  answer  to  your  letter  I  wish  to  advise  that 
it  is  not  yet  possible  to  forward  claim  blanks  in 
order  that  you  may  file  claim  for  dividends  on  your 
certificate.  On  accoimt  of  the  Association  operating 
in  several  states,  it  will  be  necessary  to  get  judicial 
determination  as  to  the  relative  rights  of  the  vari- 
ous types  of  certificates  outstanding,  and  also  as 
to  their  relative  rights  in  the  respective  states  in 
which  the  certificates  were  sold. 

There  will  be  no  definite  information  available 
in  this  connection  until  all  these  matters  have  been 
adjudicated,  at  which  time  each  certificate  holder 
will  be  properly  advised. 

Some  questions  have  arisen  in  connection  with 
the  possibility  of  transferring  the  value  of  certifi- 
cates on  real  estate  loans  or  the  purchase  of  real 
estate  owned  by  the  Association,  however,  judicial 
determination  has  not  yet  been  received.  It  appears 
this  procedure  may  not  be  approved  by  the  Court 
on  account  of  the  preference  that  would  be  shown 
to  the  individual  certificate  holder  over  others  simi- 
larly situated. 

It  is  impossible  at  this  time  to  give  you  an  esti- 
mate of  the  amount  of  dividends  which  will  be  ])aid 
on  account  of  various  conditions  affecting  liquida- 
tion in  the  respective  states. 

Until  you  hear  further,  it  will  not  be  necessarv 
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to  write  in,  unless  you  so  desire,  as  all  information 
mil  be  sent  you  wlien  available. 
Yours  very  truly, 

H.  S.  McCLUSKEY 
Receiver,  Intermountain  Building  and  Loan  Asso- 
ciation (of  Utah)  [106] 

Dear  Certificate  Holder 

Re:     Certificate  No. 

In  answer  to  your  letter  wish  to  advise  that  it 
is  not  yet  possible  to  forward  claim  blanks  in  order 
that  you  may  file  claim  for  dividends  on  your  cer- 
tificate. On  account  of  the  Association  operating  in 
several  states,  it  will  be  necessary  to  get  judicial 
determination  as  to  the  relative  rights  of  the  vari- 
ous types  of  certificates  outstanding,  and  also  as  to 
their  relative  rights  in  the  respective  states  in  which 
the  certificates  were  sold. 

There  will  be  no  definite  information  available 
in  this  connection  until  all  these  matters  have  been 
adjudicated,  at  which  time  each  certificate  holder 
will  be  properly  advised. 

Some  questions  have  arisen  in  connection  with 
the  possibility  of  transferring  the  value  of  certifi- 
cates on  real  estate  loans  or  the  purchase  of  real 
estate  owned  by  the  association,  however,  judicial 
determination  has  not  yet  been  received.  It  ap- 
pears this  procedure  may  not  be  approved  by  the 
Court  on  account  of  the  preference  that  would  be 
shown  to  the  individual  certificate  holder  over 
others  similarly  situated. 
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It  is  impossible  at  this  time  to  give  you  an  esti- 
mate of  the  amount  of  dividends  which  wiU  be  paid 
on  account  of  various  conditions  affecting  liquida- 
tion in  the  respective  states. 

Until  you  hear  further  it  will  not  be  necessary  to 
write  in,  unless  you  so  desire,  as  all  information 
will  be  sent  you  when  available. 
Very  truly  yours, 


H.  S.  McCLUSKEY 


G.  A.  MAUK 

H.  S.  McCluskey  &  G.  A.  Mauk.  Co-Receivers  of 
Intermountain  Building  and  Loan  Association 
(of  Utah)  [107] 

I  was  appointed  Receiver  of  the  Intermountain 
Building  and  Loan  Association,  a  Utah  Corpora- 
tion, April  20th,  1934.  The  appointment  was  af- 
firmed by  the  United  States  Circuit  Court  of  Ap- 
peals of  the  9th  District  at  San  Francisco,  and 
Certirori  was  denied  by  the  United  States  Supreme 
Court.  The  Mandate  of  the  United  States  Supreme 
Court  and  of  the  United  States  Circuit  Court  of 
Appeals  was  spread  upon  the  minutes  of  the  Dis- 
trict Court  of  Arizona,  on  December  2,  1935,  and 
I  have  now  taken  over  the  affairs  of  this  Associa- 
tion in  Arizona.  An  order  to  show  cause  why  the 
Receivership  should  not  be  made  permanent  has 
been  entered  and  hearing  thereon  set  for  January 
6,  1936,  in  the  United  States  District  Court  of 
Arizona. 

In  checking  over  the  records  in  this  office,  I  find 
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that  you  are  the  mortgagor  of  a  piece  of  property 
upon  which  we  hold  a  promissory  note  and  mort- 
gage, and  that  the  same  is  in  default. 

It  is  our  promise  to  liquidate  this  trust  as  soon 
as  possible.  Your  default  places  you  in  the  position 
of  having  the  mortgage  on  this  property  foreclosed. 
May  I  not  suggest  that  .you  give  this  matter  your 
immediate  attention  and  advise  what  you  propose 
to  do  with  reference  to  this  account. 

In  this  connection,  if  you  have  previously  filed 
a  Home  Owners'  Loan  Corporation  application,  it 
would  be  advisable  to  file  a  supplemental  applica- 
tion. In  this  connection  I  have  retained  the  services 
of  one  of  the  former  officers  of  the  Home  Owners' 
Loan  Corporation  to  aid  in  preparing  the  necessary 
papers,  forms,  etc.,  and  would  suggest  that  you 
contact  him  at  the  office  of  the  Receiver  at  313 
Luhrs  Building,  Phoenix,  Arizona. 
Very  truly  yours, 

H.  S.  McCLUSKEY, 
Receiver    for    Intermountain 
Bldg.  &  Loan  Assn.  of  Utah 
McGrMcG  [108] 

Hear  Sir  or  Madam: 

Enclosed  please  find  co]3y  of  order  made  by  the 
United  States  Histrict  Court  in  and  for  the  Histrict 
of  Arizona  fixing  the  time  within  which  claims  must 
be  filed  against  the  Intermountain  Building  & 
Loan  Association,  an  Utah  corporation,  and  limit- 
ing the  time  for  filing  to  November  22,  1936. 
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We  are  also  enclosing  a  form  of  claim  for  your 
convenience.  This  should  be  filled  out  according 
to  the  instructions  contained  on  the  back  of  the 
claim.  You  investment  certificate  and  pass  book 
must  be  attached  thereto  and  the  claim  sworn  to 
before  a  Notary  Public  or  some  other  officer  duly 
authorized  to  administer  oaths.  The  claim  must  be 
mailed  to  or  filed  with  Mr.  Henry  S.  McCluskey, 
Receiver  of  Intermountain  Building  &  Loan  Asso- 
ciation, 313  Luhrs  Building,  Phoenix,  Arizona. 

The  instructions  contained  on  the  back  of  the 
claim  are  intended  to  aid  you  in  the  preparation 
of  your  claim,  as  the  proper  filling  out  of  all  claims 
Is  absolutely  necessary  to  protect  you  and  other 
bona  fide  holders  from  being  defrauded  by  means 
of  spurious  and  false  claims. 

If  the  claim  is  in  proper  form  and  filed,  the  same 
will  be  allowed  for  the  proi3er  amount.  In  case  of 
a  rejection  of  any  claim,  the  claimant  will  be  noti- 
fied of  the  rejection,  and  the  question  of  the  allow- 
ance will  then  be  determined  by  the  Judge  of  the 
United  States  District  Court,  in  and  for  the  Federal 
District  of  Arizona. 

This  claim  should  be  in  the  hands  of  the  Re- 
ceiver before  the  22nd  day  of  November,  1936,  in 
order  that  the  same  might  be  allowed,  and  this  is 
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necessary   before   any   payments   can   be   made   to 
any  claimant. 

Very  truly  yours, 

HENRY  S.  McCLUSKEY, 
Receiver  of  Intermountain  Building  &  Loan  Asso- 
ciation, an  Utah  corporation.  313  Luhrs  Build- 
ing, Phoenix,  x\rizona.  [109] 

February  27,  1936. 
Re: 
Dear  Mr. : 

The  undersigned  have  been  duly  appointed  as 
Co-Receivers  of  the  Intermountain  Building  and 
Loan  Association,  and  are  now  in  a  position  to, 
and  must,  liquidate  the  assets  of  the  above  men- 
tioned Association.  Among  the  list  of  assets  is  the 
property  in  which  you  are  now  residing,  and  since 
the  property  is  for  sale,  we  would  like  to  give  you 
an  opportunity  to  offer  to  purchase  the  same  if  you 
so  desire.  The  offer  must  be  cash,  or  at  least  a  sub- 
stantial cash  payment  and  short  term  contract. 

It  is  not  the  purpose  of  this  letter  to  convey  the 
idea  to  you  that  you  must  vacate  the  premises, 
but  to  advise  that  we  are  in  a  position  to  give  your 
offer  full  consideration,  should  you  desire  to  make 
an  offer  to  purchase  the  property. 

Kindly  address  your  offers  to  Receivers,  Inter- 
mountain  Bldg.    and   Loan   Association,    attention 
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Mr.  Haskell  Welch,  313  Luhrs  Building,  Phoenix, 
Arizona. 

Very  truly  yours, 

H.  S.  McCLUSKEY  & 
G.  A.  MAUK, 
Co-Receivers,  Intermountain  Bldg.  &  Loan  Assn. 
(of  Utah) 


H.  S.  McCLUSKEY 
G.  A.  MAUK 


HW:MW   [110] 


December  2nd,  1935 


To  the   Creditors   of  the   Intermountain   Building 
and  Loan  Association : 

The  decision  of  Judge  Jacobs  of  the  United  States 
District  Court  for  Arizona  appointing  me  as  Re- 
ceiver for  the  assets  of  the  Intermountain  Building 
and  Loan  Association  in  Arizona  has  been  confirmed 
by  the  Circuit  Court  of  Appeals  and  the  Writ  of 
Certiorari  denied  by  the  L^nited  States  Supreme 
Court. 

On  Monday,  November  26,  1935,  I  began  taking 
over  physical  possession  of  the  assets  of  the  Inter- 
mountain Building  and  Loan  Association  in  Ari- 
zona, from  the  Utah  Bank  Commissioner.  It  will 
probably  be  several  days  before  the  transfer  is 
complete. 

I  had  a  long  discussion  of  the  entire  matter  of 
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this  trust  with  Judge  Jacobs  on  Tuesday  of  this 
week  and  in  order  to  expedite  the  administration 
of  the  trust  and  to  effect,  if  possible,  harmonious 
relations  in  the  administration  of  the  trust  with 
those  in  charge  of  the  properties  in  the  several 
states  he  has  authorized  me  to  visit  the  several 
states  in  which  the  association  owns  property  or 
has  assets. 

I  expect  to  begin  this  trip  within  the  course  of 
the  next  ten  days  and  hope  to  be  able  by  the  first 
of  January  to  begin  converting  a  portion  of  the 
assets  through  the  agency  of  the  Home  Owners' 
Loan  Corporation. 

It  is  impossible  to  give  any  estimate  of  the  value 
of  this  estate  at  this  time.  It  will  be  necessary  to 
appraise  the  properties  owned  by  the  association 
and  upon  which  the  association  holds  mortgages. 
It  is  safe  to  say,  however,  that  the  actual  value  of 
the  properties  will  in  the  aggregate  prove  to  be 
substantially  less  than  the  book  values. 

It  is  my  hope  that  I  shall  be  able,  as  a  result  of 
a  trip  to  the  several  states,  to  effect  agreements 
which  will  facilitate  the  rapid  liquidation  of  this 
trust  and  at  considerably  less  expense,  so  that  we 
may  put  it  in  shape  to  pay  dividends  at  the  earliest 
possible  date. 

It  is  my  understanding  that  there  are  a  number  of 
different  classes  of  certificates  outstanding  which 
contain  different  provisions  and  it  will  be  necessary 
to    determine    the    relative    rights    of   the    several 
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classes  of  certificates  in  and  to  the  assets  of  the 
association.  [Ill] 

With  reference  to  the  rights  of  the  holders  of 
the  different  classes  of  certificates  in  and  to  the 
assets  of  the  association  I  understand  that  it  makes 
no  difference  where  the  holder  of  that  class  of 
certificate  resides,  whether  it  be  in  Utah,  Oregon 
or  Arizona  or  any  other  state.  The  rights  of  the 
Arizona  certificate  holder  in  a  given  class  will  be 
equal  with  that  of  a  certificate  holder  in  Utah,  Ore- 
gon and  any  other  state  and  the  rights  of  the  Oregon 
certificate  holder  of  the  same  class  will  be  equal 
with  that  of  the  certificate  holder  in  Arizona,  and 
that  all  certificate  holders  of  a  given  class  have  an 
equal  claim  upon  all  of  the  property  owned  by  the 
association,  no  matter  where  situated. 

There  may  be  one  possible  exception  to  the  state- 
ments in  the  above  paragraph  which  will  have  to  be 
determined  as  a  matter  of  law.  That  is  the  matter 
concerning  a  certain  class  of  certificates  in  the 
State  of  California.  Otherwise,  from  such  infor- 
mation as  I  now  have  available,  it  would  seem  that 
equity  indicates  that  the  assets  of  this  association 
should  be  distributed  equally  among  all  of  the  credit- 
ors of  the  association  wherever  situated  according 
to  the  relative  standing  of  the  several  classes  of 
the  certificates. 

It  is  with  this  end  in  view  that  I  propose  to  so- 
licit the  cooperation  of  those  in  charge  of  the  prop- 
erty in  other  states  with  a  view  of  limiting  litiga- 
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tion  to  a  minimum  and  reducing  the  assets  of  this 
trust  to  cash  as  soon  as  possible. 

There  are  a  great  many  letters  on  file  from  cer- 
tificate holders  from  all  sections  of  the  country 
asking  numerous  questions  as  to  the  status  of  this 
trust.  If  we  undertake  to  answer  all  of  the  letters 
separately  it  will  consume  a  great  deal  of  time 
which  can  more  profitably  be  devoted  to  the  admin- 
istration of  the  trust. 

I  expect,  as  soon  as  I  can  get  the  matter  of  liqui- 
dating the  properties  upon  which  applications  to  the 
Home  Owners'  Loan  Corporation  have  been  made 
taken  care  of,  to  give  my  attention  to  calling  for 
the  filing  of  claims  and  the  determination  of  the 
relative  standing  of  the  several  classes  of  certificates. 

In  order  that  I  may  be  protected  from  paying 
claims  based  upon  forged  or  stolen  certificates  I 
shall  probably  require  proof  of  a  certain  nature 
to  be  filed,  the  nature  of  this  proof  having  not  yet 
been  determined. 

If  you  are  one  of  the  creditors  who  have  written 
me  concerning  this  matter  I  trust  that  you  will 
accept  this  letter  as  response  to  your  communica- 
tion and  that  you  will  excuse  the  failure  to  answer 
your  letter  separately. 

Yours  very  truly, 

H.  S.  McCLUSKEY, 

Receiver    For   Intermountain 
Building  and  Loan  Ass'n. 
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EXHIBIT  No.  V. 


REAL  ESTATE  LOANS  AND  REAL  ESTATE  OWNED 
REFINANCED  THROUGH  HOME  OWNERS  LOAN  CORPORATION 

On  the  following  loans  refinanced  through  H.  0.  L.  C .,  the  full  value  of  the  securities  as  determined  by  ap- 
praisals made  by  officers  of  H.  0.  L.  C.  was  obtained,  and  there  was  no  book  loss  thereon: 

Principal  Cash  &  Bonds  Salvage  from  Mortgagors 

Loan  No  Nam»  &  Advances  from  H.OX.C.  Cash  Notes,  etc. 

708  Wheelahan  375.87  $     436.28 

742  Smith    362.23  396.09 

1057  Fairall  377.81  420.79 

1082  Woods  1,549.77  1,324.07  $    100.00  $   270.00 

1219  Morales  1,501.71  1,532.99 

1274  Stines    977.60  1,237.53  37.14 

1286  Cage    2,047.56  2,287.55 

1334  Str'awbridge  1,266.78  1,532.95 

1417  Rhoades    397.17  438.31 

1423  Pettit  1,179.80  1,276.86 

1446  Moore  857.61  853.92  30.95  64.95 

1500  Ball   810.91  937.18  21.75 

1510  Renfro  888.21  940.87 

1647  Huff  269.28  305.43 

2145  McLean  1,732.46  1,900.89 

2146  Beasley  1,734.61  1,911.63 

2172  Kelsey  2,881.05  2,998.40 

2234  Flower  757.17  782.05  173.97 

2250  McCuteheon  1,592.84  1,134.87  520.00 

2328  Kelly  978.28  1,147.42 

$22,538.72  $23,796.08  $   152.70  $1,066.06 

152.70 


Salvage. 


.$1,218.76 
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On  the  following  loans  and  real  estate  owned  refinanced  through  H.  0.  L.  C,  the  full  value  of  the  se- 
curities as  determined  by  appraisals  made  by  officers  of  H.  0.  L.  C.  was  obtained,  but  a  book  loss 
thereon  is  shown : 


Name  Book 
Balance* 

Messer    $  778.20 

Ollason  3,356.07 

Mason  1,717.08 

Hagan    1,465.53 

Dobbins  371.99 

Palmer     1,468.19 

Brock  1,221.02 

Burquez  2,197.16 

Cormack    1,566.38 

Cress    7,689.65 

Schewel    3,007.89 

Fischer    3,449.74 

Ingram    2,259.71 

Stone    2,239.07 

Deal   2,563.27 

Stanley    2,281.97 

Tamm  7,064.54 

Condron    6,655.23 

Campbell  2,825.96 

Lucas  1,778.98 


$55,957.63 


Book  Loss 

Cash  &  Bonds 

Salvage  from  Mortgagors 

On  Realiza- 

from H.O.L.C. 

Cash 

Notes,  etc. 

tion 

$     661.44 

$     101.90 

$       14.86 

518.02 

$     125.00 

775.00 

1,938.05 

1,338.83 

200.00 

178.25 

1,012.11 

453.42 

171.79 

200.20 

846.99 

621.20 

918.85 

200.00 

102.17 

847.77 

420.00 

929.39 

940.48 

625.90 

4,039.78 

3,649.87 

1,532.41 

580.00 

895.48 

1,399.63 

2,050.11 

1,940.28 

100.00 

219.43 

2,053.92 

185.15 

1,699.73 

250.00 

613.54 

1,922.48 

250.00 

109.49 

3,348.40 

300.00 

250.00 

3,166.14 

4,587.25 

900.00 

1,167.98 

1,885.78 

274.22 

665.96 

1,358.98 

370.00 

50.00 

$33,024.92 


$   425.00 


$4,671.12 
425.00 


$17,836.59 


Salvage $5,096.12 


REAL  ESTATE  OWNED 

360        Merrifield    $  3,973.84 

341         Adams   939.23 


$  2,897.57 
800.00 


131.00 


1,076.27 
8.23 


$60,870.70  $36,722.49  $5,227.12  $18,921.09 

*  These  figures  include  rents  and  interests  collected,  interest  adjudications  made,  clerk's  fees  on  court 
deposits,  etc. 
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The  following  assigned  certificates  were  taken  as  additional  salvage  on  above  loans: 

Amt.  Rec'd  at  Amt.  Rec'd 

Loan  No.      Name  Cert.  No.  Company  Issuing  Amt.  of  Time  of  Clos-  Subsequent  to 

Claim  Ing  I/oans  Closing  Loans 

10.58         OUason  A-2674  Intel-mountain  Bldg.  &  Loan 

Ass'n  of  Arizona $    334.68*        $    107.10  $     16.72 

1446        Moore  A-3778  Intermountain  Bldg.  &  Loan 

Ass'n  of  Arizona 96.77  4.84 

1082        Woods  A-2757  Intermountain  Bldg.  &  Loan 

2172        Kelsey  A-13707  Ass'n  of  Arizona 628.01* 

A-17271  First  Nat'l  Bldg.  & 

Loan  Ass'n  477.31  186.18  19.09 

REO  360  Merrifield      05-18999  Intermountain  Bldg.  &  Loan 

Ass'n  of  Utah  107.28 

2169        Schewel  05-18930  Intermountain  Bldg.  &  Loan 

Ass'n  of  Utah  500.50* 

$2,144.55  $   293.28  $     40.65 

*  Dividends  from  these  certificates  to  be  applied  to  payment  of  notes  and  second  mortgages. 

RESUME 

Cash  nnd  Bonds  from  H.O.L.C.  on  REL's  showing  no  book  loss $23,796.08 

Cash  and  Bonds  from  H.O.L.C.  on  REL's  showing  book  loss 33,024.92  " 

$56,821.00 
Cash  and  Bonds  from  H.O.L.C.  on  REO's 3,697.57 

Total  cash  and  bonds $60,518.57 

Salvage  from  Mortgagors  on  REL's  showing  no  book  loss 1,218.76 

Salvage  from  Mortgagors  on  REL's  showing  book  loss 5,096.12 

6,314.88 
Salvage  from  Mortgagors  on  REO's 131.00 

Total  Salvage  $  6,445.88 

Amount  received  on  Certificates  taken  as  additional  salvage  at  time 
of  consummation  of  settlement  with  H.O.L.C 293.28 

Total  Salvage  6,739.16 

$67,257.73 
Additional  amount  received  subsequent  to  coii.summation  of  settle- 
ments with  H.O.L.C 40.65 

$67,298.38 
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AMOUNTS  PAID  ON  SALVAGE  NOTES  TAKEN 

Amounts  Received 
L/oan  No.  Name  on  Salvag'e  Notes 

748            Messer  $  15.00 

1058            Ollason    140.00 

1082            Woods  121.40 

1159            Mason    60.00 

1274            Stines    5.00 

1871             Burquez    5.00 

2169            Sehewell    14.00 

2214             Ingraham  14.00 

2234            Flower    61.04 

2250            McCutcheon   40.00 

2272            Deal  50.00 

2283            Tamm    75.00 

2292            Stanley    40.00 

2304            Condron    270.00 

2312            Campbell    10.00 

$  920.44 

RE0341        Adams    44.61 


$    965.05 
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EXHIBIT  No.  VI. 

ITEMIZATION  ON  LOANS  PAID  IN  PULL 

Nov.  30,  1935  to  Mar.  31,  1937 


Loan  No.       Name 

318  Clara  Priest 

359  F.  Ellsworth  &  Sons 

653  Joseph  E.  Hood 

667  Elmer  C.  Schneider 

699  Florence  B.  Cramer 

755  Pauline  Kelsey 

813  Helen  M.  Cole 

842  Mary  E.  Elkins 

957  H.  P.  Rogers 

1007  Dr.  K.  M.  Gilbert 


Book  Balance 

Adjustment 

Amount 

11-30-35 

Refigure 

Received 

$    449.67 

$  None 

$    472.80 

739.41 

79.36 

834.17 

107.56 

103.48 

31.90 

685.94 

113.76 

572.18 

272.42 

None 

275.78 

118.60 

None 

118.60 

368.65 

107.30 

261.35 

1,831.49 

146.34 

2,013.40 

299.67 

33.92 

279.25 

651.09 

32.20 

645.01 
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Itemization  on  Loans 

Paid  in  Full- 

—(Continued) 

Book  Balance 

Adjustment 

Amount 

Loan  No.       Name 

11-30-35 

Refigure 

Received 

1013 

J.  E.  Tresnon 

773.32 

155.16 

669.46 

1109 

Claude  B.  Harrison 

122.82 

150.89* 

79.65 

1175 

Gilbert  H.  Wheelock 

573.06 

75.85 

523.37 

1259 

M.  Emily  Evans 

1,888.61 

173.82 

2,014.67 

1386 

Maude  E.  Service 

254.00 

4.85 

268.37 

1386 

A.  E.  Dickason 

207.88 

52.12 

182.97 

1413 

Dan  Medigovich 

218.59 

83.00 

152.02 

1468 

Louis  &  Grace  Ipharr 

82.71 

75.52 

59.00 

1632 

B.  S.  Westover 

643.41 

73.54 

630.00 

1706 

Miami  Free  Public 

Library 

223.12 

35.42 

201.62 

1712 

Prances  J.  Fischer 

327.04 

68.85 

262.97 

1727 

Harry  Carter 

2,621.99 

226.09 

2,598.79 

1885 

Gulp  Brothers 

725.44 

82.17 

708.04 

2171 

Horace  L.  Kincaid 

439.28 

None 

453.96 

2296 

Lucy  V.  Spencer 

338.08 

11.85 

334.72 

$14,963.94      $1,886.49     $14,644.05 
Improper  charges  1,886.49 


Actual  Value  11/30 

/35 $13,077.45 

*  On  this  account  there  was  a  refund  due  to  excessive  in- 
terest paid. 
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EXHIBIT  No.  VII. 
REAL  ESTATE  LOANS  COMPROMISED 

The  following  loans  compromised  were  settled  without  show- 
ing a  book  loss : 

RELi  No.  Name  Principal  Due  Amount  Received 

2168  Garrett    $  4,932.57  $  5,000.00 

2188  Price    1,741.07  1,950.00 

2313  Corroneous  5,696.39  6,000.00 

1170  Wilson     980.48  1,000.00 

$13,350.51  $13,950.00 


Harry  W.  Hill  503 

The  following  loans  compromised  showed  a  book  loss : 

REL.  No.         Name 

1051  Cunningham 

1054  Carson 

2130  Giragi  Bros. 

2170  Williams 

2175  Leonard 

$15,891.96       $10,569.47       $  5,322.49 

Total  amount  received....$13,950.00 

10,569.47 


Principal 

Amount 

Los.s  on 

Due 

Received 

Realization 

$     757.70 

$      600.00 

$      157.70 

784.97 

600.00 

184.97 

7,031.62 

4,829.87 

2,201.75 

968.20 

919.80 

48.40 

6,349.47 

3,619.80 

2,729.67 

$24,519.47 


Allowances  and  adjustments  were  made  on  the  following 
loans : 

1457        Wm.  G.  Tisdale --$  57.71 

2127         Georgia  Bly  ----    41.24 


$  98.95 


LOANS  FOR  WHICH  DEEDS  WERE  TAKEN 

To  REO 

Loan  No.                              No.  Bal.  11/30/35  Refigure  Adj.  Bal.  3/31/37 

1340     Scorse           368  $  2,482.68  $     247.17  $  1,863.03 

1448    Jones            364  1,357.85  104.77  1,502.51 

1668     Tuttle           365  2,313.53  161.32  2,248.07 

2302     Reece            363  4,912.62  4,939.25 

2109     Carlson         369  4,450.10  24.67  4,190.62 


$15,516.78      $      537.93       $14,743.48* 

•Taxes,  insurance  and  upkeep  have  in  addition  to  this  has 
been  paid. 
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EXHIBIT  No.  VIII. 

LIST  OF  FORECLOSURES  UPON  WHICH  SHERIFF'S 
CERTIFICATES  OF  SALE  WERE  ISSUED  FROM 
NOV.  30,  1935  TO  MAR.  31,  1937 


Loan  No.         Name 

401  Rollins,  Chas. 

608  Cohen,  Sam 
711-1073     Darr,  J.  S. 

756  Ward,  Homer  B. 

758  Carter,  Bedford 

766  Journigan,  Julian 

1006  Vest,  Robert  H. 

1052-1053     Ham,  A.  S. 

1271  Lee,  Charley 

1363  Caudill,  W.  S. 

1436  Templeton,  Phebe 

1462  Brechan,  Myrtle 

1485  Yoakum,  W.  E. 

1538  Hall,  M.  D. 

1590  Stephenson,  Blanche  B. 

1611  Bailey,  L.  A. 

1682  Kuhne,  Lue  Ethel 

1698  Nelson,  George 

1700  Nelson,  George 

1708  McClothlin,  Edgar 

1740  Edmondson,  Marcel 

1771  Nelson,  George 

1772  Nelson,  George 
1799  Owens,  B.  S. 
1854  LeBaron,  Conway 
1925  Willis,  Clarence 
1088  Rea,  Dionicio 
2131  Pinson,  Martin 


2153-2154     Spain,  Ijawrence 
2174    Davis,  Wright 
2177     Crump,  Virginia 
2180     Davis,  Wright 
2204     Short,  Catharina 


Total 
Amt.  of  Bid 

$3,114.73 

Attorney's  Fees 

Included 

in  Judgment 

$    265.48 

131.53 

100.00 

100.00 

100.00 

143.01 

50.00 

190.00 

124.09 

100.00 

175.00 

354.16 

250.00 

294.38 

201.49 

182.22 

140.08 

177.95 

100.00 

119.56 

283.27 

127.00 

129.25 

217.20 

116.58 

125.34 

100.00 

250.00 

1,758.16 
250.00 
500.00 
333.75 
700.00 

Deficiency 
Judgments 

$    

1,797.44 
1,429.68 
2,185.81 

706.04 
2,039.55 

545.62 

1,000.00 
100.00 

*100.00 
100.00 

1,000.00 

4,041.68 

1,410.41 

778.88 

2,748.00 

3,924.35 

4,386.05 

•100.00 

3,410.62 

2,276.30 
2,031.51 

•500.00 

1,411.66 
2,026.31 

149.80 

1,134.38 

1,362.85 

3,146.55 

1,451.72 

1,450.35 

2,505.11 

1,309.67 

1,931.54 

616.31 

3,304.30 

1,000.00 
100.00 

36,973.60 

[119] 

3,049.40 

17,870.57 
3.693.69 

3.170.48 

7,948.79 
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List  of  Foreclosures  Upon  Which  Sheriff's  Certificates  of  Sale 
Were  Issued  from  Nov.  30,  1935  to  Mar.  31,  1937— (Con 'td) 


Attorney's  Pees 


Total 

Included 

Deficiency 

Loan  No.         Name 

Amt.  of  Bid 

in  Judgment 

Judgments 

2205 

Davis,  Wright 

3,294.02 

296.26 

2233 

Mclntire,  Clarence 

5,724.58 

271.27 

2285 

Moser,  M.  R. 

3,414.40 

306.45 

2287-2288     Hutson,  Grover 

13,842.28 

1,195.88 

1,200.00 

2306 

Jacobs,  Lulu 

5,346.66 

481.05 

1,000.00 

2320 

Lincoln  Mortgage  Co. 

5,717.53 

1,820.00 

14,334.43 

2333 

Beneficial  Invt.  Co. 

8,871.06 

790.23 

2,965.26 

$175,124.00    $13,350.64    $26,819.97 


Total  bid  at  Sheriff's  sale $175,124.00 

Deficiency  allowed  in  judgment....     26,819.97 


Total  amount  of  judgment $201,943.97 

*  Deficiency  judgment  released  in  consideration  of  putting 
receiver  in  immediate  possession  of  premises  and  rents  and  re- 
linquishing right  of  redemption  by  giving  quit  claim  deed. 

[120] 

April  7,  1936 

The  following  judgments  are  of  record  and  unsatisfied  upon 
the  records  of  the  Superior  Court  of  Maricopa  County,  State  of 
Arizona : 

37149     Staggs  Judgment  Docket  17,  June  29,  1932 $    638.80 

38680  Cambridge  Judgment  Docket  18,  Aug.  3,  1933  575.39 
38770  Payne-Jett  Judgment  Docket  18,  July  13,  1933  253.87 
38772  Smith  Judgment  Docket  18,  August  3;  1933....  488.20 
35298  Lang  Judgment  Docket  16,  October  13,  1931....  303.59 
(affidavit  for  renewal  of  this  judgment  was 

filed  August  7,  1936).  — 

$2,259.85 

[121] 
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FORECLOSURE  SUIT  PENDING  AS  OF 

APRIL  1,  1937 


Principal 

Amount 

Balance  Due 

Prayed  for 

Name 

R.E.L.  No. 

Apr.  1,  1937 

in  Foreclosur® 

Munoz,  Eleazar 

378 

$       483.04 

$     668.99 

Holeman,  Anna  H. 

2158 

2,918.16 

3,852.15 

Birkenmeier,  Adam 

1874 

3,423.32 

4,961.06 

Hales,  John  G. 

2198 

1,151.26 

1,714.81 

Staggs,  Clyde  Seldon 

1467 

1,381.43 

1,827.04 

Greenlee,  Dixie  (2) 

2282-2301 

3,121.4!) 

4J!)7.04 

Story,  Thomas  A. 

1160 

2,258.02 

3,164.49 

Williams,  John  R. 

2124 

5,059.74 

6,987.90 

Bettwy,  Andrew 

1637 

2,347.73 

3,793.85 

Frye,  Clara  Renter 

727 

1,236.93 

1,567.18 

Farr,  Dewey 

1212 

1,203.17 

1,522.62 

Ferguson,  W.  E. 

2061 

2,229.42 

3,071.28 

Stines,  Chas. 

313 

871.37 

1,046.45 

Albert 

2289 

2,262.70 

3,267.81 

$29,947.78     $42,242.67 

Note:  The  amounts  prayed  for  in  the  judgment  include  in- 
surance premiums,  taxes,  principal,  cost  of  foreclosure  search, 
interest  and  attorney's  fees. 

[122] 

FORECLOSURES  FILED  IN  THE  SUPERIOR 
COURT  OF  THE  STATE  OF  ARIZONA 

Coconino 

Case  No.  30996 — H.  S.  McCluskey,  versus  Hutson, 
Grover  C.  et  al.  Foreclosure  complaint  filed.  Gone 
to  judgment.  Sheriff's  certificate  of  sale  issued. 
Deficiency  judgment  taken  and  later  released  in 
consideration  of  a  quit-claim  deed  from  Grover  C. 
Hutson,  et  ux,  to  association.  Sheriff's  deed  due 
April   10,   1937. 
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Gila  County 

Case  No.  7529-B— H.  S.  McCluskey  versus  liirk- 
enmeier,  Adam  et  al.  Foreclosure  complaint  filed. 
Judgment  entered.  Went  to  sale  but  sale  was  set 
aside  by  court.  New  execution  and  order  of  sale 
to  be  issued. 

Case  No.  7537-B— H.  S.  McCluskey,  versus  Car- 
ter, Bedford.  Foreclosure  complaint  filed.  Gone  to 
judgment.  Sheriff's  certificate  of  sale  issued.  De- 
ficiency judgment  taken  in  the  sum  of  $100.00. 
Sheriff's  deed  due  August  20,  1937. 

Case  No.  7531-B — H.  S.  McCluskey,  versus  Cohen, 
Sam,  et  al.  Foreclosure  complaint  filed.  Gone  to 
judgment.  Sheriff's  certificate  of  sale  issued.  De- 
ficiency judgment  taken  in  the  sum  of  $1000.00. 
Sheriff's  deed  due  August  20,  1937. 

Case  No.  7672-B— H.  S.  McCluskey,  versus  Hales, 
John  G.  et  al.  Foreclosure  complaint  filed  March 
24,  1937.  Service  made  on  all  defendants.  Case 
pending. 

Case  No.  7566-B — H.  S.  McCluskey  versus  Journi- 
gan,  Julian,  et  al.  Foreclosure  complaint  filed.  Gone 
to  judgment.  Sheriff's  certificate  of  sale  issued. 
Deficiency  judgment  taken  in  the  sum  of  $1000.00. 
Sheriff's  deed  due  August  20,  1937. 

Case  No.  7530-B— H.  S.  McCluskey,  versus  Kea, 
et  al.  Foreclosure  complaint  filed.  Gone  to  judg- 
ment. Sheriff's  certificate  of  sale  issued.  Sher- 
iff's deed  due  August  20,  1937. 
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Case  No.  7538-B— H.  S.  McCluskey,  versus  Wil- 
liams, John  R.  et  al.  Foreclosure  complaint  filed. 
Judgment  entered.  Went  to  sale  but  sale  was  set 
aside  by  court.  New  execution  and  order  of  sale 
to  be  issued. 

Case  No.  7576-B— H.  S.  McCluskey  versus  Wills, 
Emma,  et  al.  Foreclosure  complaint  filed.  Gone  to 
judgment.  Sheriff's  certificate  of  sale  issued.  De- 
ficiency judgment  taken  in  the  sum  of  $1000.00. 
Sheriff's  deed  due  August  20,  1937.  [123] 

Case  No.  7528-13— H.  S.  McCluskey,  versus  Strine, 
Charles,  et  al.  Foreclosure  complaint  filed.  De- 
fault of  defendants  entered.  This  property  sold  to 
Cunningham,  who  now  is  making  the  regular 
monthly  payments  on  the  mortgage  through  the 
Valley  National  Bank.     Case  pending. 

Maricopa  County. 

Case  No.  43554-B— H.  S.  McCluskey,  versus  Al- 
bert, John  H.  et  al.    Case  pending. 

Case  No.  43026-D— H.  S.  McCluskey,  versus  Bai- 
ley, J.  A.  et  al.  Foreclosure  complaint  filed.  Gone 
to  judgment.  Sheriff's  certificate  of  sale  issued. 
Sheriff's  deed  due  April  27,  1937. 

Case  No.  43519-D— H.  S.  McCluskey,  versus  Bene- 
ficial Investment  Company,  et  al.  Foreclosure  com- 
plaint filed.  Gone  to  judgment.  Sheriff's  certifi- 
cate of  sale  issued.  Sheriff's  deed  due  June  30, 
1937.  Deficiency  judgment  taken  in  the  sum  of 
$2965.26. 
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Case  No.  43817-D— H.  S.  McCluskey,  versus 
Brechan,  Myrtle  W.  et  al.  Foreclosure  complaint 
filed.  Gone  to  judgment.  Sheriff's  certificate  of 
sale  issued.  Sheriff's  deed  due  July  5,  1937.  Myrtle 
W.  Brechan  has  executed  and  delivered  a  quit-claim 
deed  waiving  right  of  redemption. 

Case  No.  43341-D— H.  S.  McCluskey,  versus  Carl- 
son, Anton  R.  et  al.  Foreclosure  complaint  filed. 
Summons  issued.  Through  negotiations  with  Mr. 
Gr.  M.  Hill  we  received  a  warranty  deed  from  Anton 
R.  Carlson  and  wife,  waiving  period  of  redemption, 
together  with  bill  of  sale  to  personal  property. 

Case  No.  43165-D— H.  S.  McCluskey,  versus  Can- 
dill,  W.  S.  et  al.  Foreclosure  complaint  filed.  Gone 
to  judgment.  Sheriff's  certificate  of  sale  issued. 
Sheriff's  deed  due  April  20,  1937. 

Case  No.  43111-A— H.  S.  McCluskey,  versus 
Crump,  Virginia  F.  et  al.  Foreclosure  complaint 
filed.  Gone  to  judgment.  Sheriff's  certificate  of 
sale  issued.  Deficiency  judgment  taken  in  the  sum 
of  $3,170.48.     Sheriff's  deed  due  April  27,  1937. 

Case  No.  43318-A— H.  S.  McCluskey,  versus 
Davis,  Wright,  et  al.  Foreclosure  complaint  filed. 
Gone  to  judgment.  Sheriff's  certificate  of  sale 
issued.    Sheriff's  deed  due  April  20,  1937. 

Case  No.  43350-B— H.  S.  McCluskey,  versus 
Davis,  Wright,  et  al.  Foreclosure  complaint  filed. 
Gone  to  judgment.  Sheriff's  certificate  of  sale  is- 
sued.    Sheriff's  deed  due  April  20,  1937. 
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Case  No.  43319-B— H.  S.  McCluskey,  versus 
Davis,  Wright,  et  al.  Foreclosure  complaint  filed. 
Gone  to  judgment.  Sheriff's  certificate  of  sale 
issued.    Sheriff's  deed  due  April  20,  1937.  [124] 

Case  No.  43938-C— H.  S.  McCluskey,  versus 
Greenlee,  Rufus  E.  et  al.  Foreclosure  complaint 
filed.  Gone  to  judgment.  Sheriff's  certificate  of 
sale  issued.  Sale  set  for  April  20,  1937,  at  ten 
o'clock  A.M. 

Case  No.  43317-D— H.  S.  McCluskey,  versus  Ed- 
mondson.  Marcel  Hollen,  et  al.  Foreclosure  com- 
plaint filed.  Gone  to  judgment.  Sheriff's  certifi- 
cate of  sale  issued.  Sheriff's  deed  due  April  27, 
1937. 

Case  No.  43340-C— H.  S.  McCluskey,  versus  Hall, 
M.  D.  et  al.  Foreclosure  complaint  filed.  Gone  to 
judgment.  Sheriff's  certificate  of  sale  issued.  Sher- 
iff's deed  due  April  27,  1937. 

Case  No.  44559-D— H.  S.  McCluskey,  versus  Hole- 
man,  Anna  H.  et  al.  Foreclosure  complaint  filed 
March  31.    Summons  issued  and  defendants  served. 

Case  No.  43169-C— H.  S.  McCluskey,  versus 
Kuhne,  Lue  Ethel  Goble,  et  al.  Foreclosure  com- 
plaint filed.  Gone  to  judgment.  Sheriff's  certifi- 
cate of  sale  issued.  Deficiency  judgment  taken  in 
the  sum  of  $149.80.  Sheriff's  deed  due  April  20, 
1937. 

Case  No.  43339-B— H.  S.  McCluskey,  versus  Le- 
Baron,  Conway,  et  al.  Foreclosure  complaint  filed. 
Gone  to  judgment.  Sheriff's  certificate  of  sale 
issued.     Sheriff's  deed  due  April  27,  1937. 
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Case  No.  43505-B— H.  S.  McCluskey,  versus  the 
known  heirs  and  unknown  heirs  of  Mercedes  G.  Lee, 
deceased.  Foreclosure  complaint  filed.  Gone  to 
judgment.  Sheri:ff's  certificate  of  sale  issued.  Sher- 
iff's deed  due  July  5,  1937. 

Case  No.  43151-B— H.  S.  McCluskey,  versus  Lin- 
coln Mortgage  Company,  et  al.  Foreclosure  com- 
plaint filed.  Sheriff's  certificate  of  sale  due  April 
20,  1937.  Deficiency  judgment  taken  in  the  sum 
of  $14,334.43. 

Case  No.  43112-B— H.  S.  McCluskey,  versus  Mc- 
Glothlin,  Edgar,  et  al.  Foreclosure  complaint  tiled. 
Sheriff's  certificate  of  sale  issued.  Sheriff's  deed 
due  April  27,  1937. 

Case  No.  43295-C— H.  S.  McCluskey,  versus  Nel- 
son, George  B.  et  al.  Foreclosure  complaint  filed. 
Sheriff's  certificate  of  sale  issued.  Sheriff's  deed 
due  April  27,  1937. 

Case  No.  43294-B— H.  S.  McCluskey,  versus  Nel- 
son, George  B.  et  al.  Foreclosure  complaint  filed. 
Sheriff's  certificate  of  sale  issued.  Sheriff's  deed 
due  April  27,  1937. 

Case  No.  43234-B— H.  S.  McCluskey,  versus 
George  B.  Nelson,  et  al.  Foreclosure  complaint 
filed.  Sheriff's  certificate  of  sale  issued.  Sheriff's 
deed  due  April  20,  1937. 

Case  No.  43296-D— H.  S.  McCluskey,  versus  Nel- 
son, George  B.  et  al.  Foreclosure  complaint  filed. 
Sheriff's  certificate  of  sale  issued.  Sheriff's  deed 
due  April  27,  1937.  [125] 
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Case  No.  43152-C— H.  S.  McCluskey,  versus 
Owens,  B.  S.  et  al.  Foreclosure  comxDlaint  filed. 
Sheriff's  certificate  of  sale  issued.  Sheriff's  deed 
due  April  27,  1937. 

Case  No.  43297-A— H.  S.  McCluskey,  versus  Pin- 
son,  Martin  Leslie,  et  al.  Foreclosure  complaint 
filed.  Sheriff's  certificate  of  sale  issued.  Sheriff's 
deed  due  April  20,  1937. 

Case  No.  43228-D— H.  S.  McCluskey,  versus  Ren- 
wick,  George,  et  al.  Foreclosure  complaint  filed. 
Sheriff's  certificate  of  sale  issued.  Sheriff's  deed 
due  April  20,  1937. 

Case  No.  43163-C— H.  S.  McCluskey,  versus  Rol- 
lins, Charles  E.  et  al.  Foreclosure  complaint  filed. 
Sheriff's  certificate  of  sale  issued.  Sheriff's  deed 
due  April  27,  1937. 

Case  No.  43406-D— H.  S.  McCluskey,  versus 
Staggs,  Clyde  Seldon  et  al.  Foreclosure  complaint 
filed.  Judgment  entered.  Execution  and  order  of 
sale  issued.  Sale  set  for  April  27,  1937,  at  ten 
o'clock  A.M. 

Case  No.  434644-C— H.  S.  McCluskey,  versus 
Stephenson,  C.  W.  et  al.  Foreclosure  complaint 
filed.  Sheriff's  certificate  of  sale  issued.  Deficiency 
judgment  taken  in  the  sum  of  $500.00.  Sheriff's 
deed  due  July  5,  1937. 

Case  No.  43609- A— H.  S.  McCluskey,  versus  Vest, 
Robert  H.  et  al.  Foreclosure  complaint  filed.  Sher- 
iff's certificate  of  sale  issued.  Sheriff's  deed  due 
July  5,  1937. 
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Case  No.  43229- A— H.  S.  McCluskey,  versus  Yoa- 
kum,  W.   E.   et   al.      Foreclosure   complaint   filed. 
Sheriff's  certificate  of  sale  issued.     Sheriff' 's  deed 
due  April  27,  1937. 

Navajo  County 

H.  S.  McCluskey,  versus  Carter,  Harry,  et  al. 
Foreclosure  complaint  filed.  Petition  for  order  for 
authority  to  compromise  indebtedness  of  Harry 
Carter,  et  ux,  granted.     Papers  released. 

Case  No.  4082— H.  S.  McCluskey,  versus  Farr, 
Dewey,  et  al.  Foreclosure  complaint  filed.  Default 
entered  against  all  defendants,  case  at  issue  and 
ready  to  be  tried. 

Case  No.  4225 — H.  S.  McCluskey,  versus  Fergu- 
son, W.  E.  et  al.  Foreclosure  complaint  filed  on 
March  22,  1937.  Service  made  on  all  defendants. 
Case  pending. 

Pinal  County 

Case  No.  5817 — H.  S.  McCluskey,  versus  Dair, 
J.  S.  et  al.  Foreclosure  complaint  filed.  Sheriff's 
certificate  of  sale  issued.  Deficiency  judgment  taken 
in  the  sum  of  $100.00.  Sheriff's  deed  due  July 
15,  1937. 

Case  No.  5777— H.  S.  McCluskey,  versus  Temple- 
ton,  Phebe,  et  al.  Foreclosure  complaint  filed. 
Sheriff's  certificate  of  sale  issued.  Sheriff's  deed 
due  July  15,  1937. 

Case  No.  5804— H.  S.  McCluskey,  versus  Ward, 
Homer  B.  et  al.  Foreclosure  complaint  filed.  Sher- 
iff's certificate  of  sale  issued.    Deficiency  judgment 
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taken  in  the  sum  of  $100.00  and  later  released  in 
consideration  of  a  quit-claim  deed  from  Homer  B. 
Ward,  et  ux,  to  Association.     Sheriff's  deed  due 
July  15,  1937.  [126] 

Santa  Cruz. 

Case  No.  2984 — H.  S.  McCluskey,  versus  Munoz, 
Eleazar  S.  et  al.  Foreclosure  complaint  filed.  Sher- 
iff's   certificate    of    sale    issued.     Sheriff's    deed 

due We  have  not  received  a  copy  of 

the  sheriff's  certificate  of  sale  on  this  property. 
Have  written  letters  asking  for  same  but  they  have 
not  been  answered. 

Case  No.  3017— H.  S.  McCluskey  versus  Bettwy, 
A.  et  al.  Foreclosure  complaint  filed.  Defendant 
has  made  numerous  promises  to  pay  rent  in  lieu 
of  having  a  receiver  appointed.  He  has  failed  to 
•omply  with  promises  and  hearing  for  application 
of  appointment  of  receiver  was  set  for  hearing  on 
February  4,  1937.  Gordon  Farley,  attorney  for 
defendant,  asked  that  this  hearing  be  postponed 
till  after  the  meeting  of  the  legislature.  Matter 
to  be  reset. 

Yavapai  County 

Case  No.  13672— H.  S.  McCluskey  versus  Frye, 
Clara  Renter,  et  al.  Foreclosure  complaint  filed. 
Case  at  issue.    Ready  to  be  tried. 

Case  No.  13789— H.  S.  McCluskey,  versus  Jacob, 
Lula  A.  et  al.  Foreclosure  complaint  filed.  Sher- 
iff's certificate  of  sale  issued.  Sheriff's  deed  due 
August  15,  1937. 
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Case  No.  43297— H.  S.  McCluskey  versus  Paai% 
Viva    Head,    et    al.      Foreclosure    complaint    filed. 
Sheriff's  certificate  of  sale  issued.     Sheriff's  deed 
due.     Have  written  for  same. 

Case  No.  13694— H.  S.  McCluskey,  versus  Story, 
Thonids  A.  et  al.  Foreclosure  complaint  filed.  Mora- 
torium granted  to  March  4,  1937.  Order  to  court 
that  Story  pay  into  office  of  the  clerk  certain 
monthly  rentals.  Story  in  default.  Has  paid  noth- 
ing since  December. 

Yuma  County 

Case  No.  9079— H.  S.  McCluskey  versus  Ham, 
Eva  J.  et  al.  Foreclosure  complaint  filed.  Gone 
to  judgment.  Sheriff's  certificate  of  sale  issued. 
Sheriff's  deed  due  August  15,  1937. 

Case  No.  9126 — H.  S.  McCluskey,  versus  Spain, 
Lawrence  C.  et  al.  Foreclosure  complaint  filed. 
Gone  to  judgment.  Sheriff's  certificate  of  sale  is- 
sued.   Sheriff's  deed  due  August  15,  1937. 

Case  No.  9132— H.  S.  McCluskey  versus  Mclntire, 
Clarence  F.  et  al.  Foreclosure  complaint  filed.  Gone 
to  judgment.  Sheriff's  certificate  of  sale  issued. 
Sheriff's  deed  due  August  15,  1937.  [127] 
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NOTES   AND   MORTGAGES   UPON   WHICH   PAYMENTS 
WERE  BEING  MADE  ON  APRIL  1,  1937 

Smith  Inventory  Hill  Inventory 

Loan  No.        Name                                                   11/30/35  4/1/37 

357  Simons,  R.  R $       62.78  $       50.23 

369  Freeman,  J.  A.  Jr 226.68  75.17 

640  John  L.  Willis  536.53  81.40 

698  Love,  C.  S 6,893.47  6,470.11 

730  Riggs,  Wm.  A 339.25  19.62 

799  Ficke,  Aug 1,498.56  787.23 

912  Donahue,  M.  J 274.79  138.01 

951  Madrid,  C.  G 394.07  360.57 

1029  Freeman,  J.  A 151.00  102.92 

1062  T.  C.  Thomas 135.14  14.28 

1258  Stringyan,  S.  John  181.86  76.25 

1313  Myer,  John  L 586.29  300.00 

1407  Goetz,  Hazel  L 3,356.11  1,581.45 

1457  Tisdale,  Wm.  Gray 524.42  360.69 

1489  Whitely,  Geo.  C 612.90  434.31 

1527  Gibbons,  Mabel  1,125.18  1,068.87 

1559  Womaek  or  C.  E.  Johnson        298.11  171.11 

1584  J.  Holstein  177.29  205.03 

1626  Chas.  N.  Gay  275.67  179.69 

1686  Laurabel  Gardner  2,217.30  1,959.89 

1696  Shrewsbury,  J.  H 561.53  495.32 

1715  Shumway,  S.  B 1,895.98  1,654.78 

1790  Major,  Mrs.  Heber  325.56  289.85 

1835  J.  T.  Neill  662.12  55.25 

1866  Ida  Vinson  598.52  445.71 

2012  Mary   Houck   1,133.12  795.69 

2173  Blye,  Georgia  A 722.56  552.08 

2201  J.  L.  Oberba 486.15  221.12 

2217  Thomas  Short   3,185.25  3,155.67 

2219  Gertrude  Smith  1,880.20  1,789.84 

2220  0.  A.  Edwards  557.39  433.57 

2227  Kurtz,  Ozella  Park  1,378.75  1,181.38 

2243  Eliz.  E.  Adams  691.97  535.88 

76     Lynn  Loekhart  57,943.09  58,027.96 

2290  ingleside  Land 10,011.78  9,650.84 
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Notes  and  Mortgages  upon  which  payments  were  being  made  on 
April  1,  1937— (Continued) 

Smith  Inventory  Hill  Inventory 

Loan  No.        Name                                                   11/30/35  4/1/37 

2297     Johnson,  J.  0 2,781.70  2,392.63 

2299     Daniel  Rumph  1,780.18  746.04 


$106,463.25  $96,860.44 

Reconciliation  with  Inventory  of  Harry  H.  Hill 

There  are  shown  on  the  inventory  of  Harry  W. 
Hill,  under  Real  Estate  Loans — Arizona,  53 
items  which  include  in  addition  to  the  above : 

14  notes  and  mortgages  on  which  foreclosures  were 

pending  (Ex.  VIII,  p.  4),  April  1,  1937  balance     29,947.78 

Loan  2204,  Catherina  Short,  which  had  been  fore- 
closed and  purchased  at  sheriff's  sale  for  benefit 
of  receivership  estate  (Ex.  VIII,  p.  2) 6,239.52 


Per  inventory  of  April  1,  1937 $133,047.74 
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EXHIBIT  No.  X. 
REAL  ESTATE  SOLD  FOR  CASH 


lEO  No.     Name  of  Property 

Book  Balance 

Appraised  Valu« 

i    Sale  Price 

120 

Westward  Ho  Garage 

49,885.06 

45,000.00 

44,000.00 

126 

Williams 

1,793.83 

350.00 

550.00 

128 

Williams 

1,379.24 

900.00 

900.00 

198 

Pickus 

2,172.60 

2,450.00 

1,950.00 

204 

Wilson 

5,069.34 

3,400.00 

3,300.00 

308 

Mahoney 

1,987.26 

600.00 

600.00 

352 

Crugar 

6,410.13 

5,287.00 

5,600.00 

357 

Cambridge 

3,676.60 

3,000.00 

3,000.00 

358 

Riggins 

1,683.25 

1,550.00 

1,450.00 

359 

Rohe 

4,937.35 

3,750.00 

2,900.00 

78,994.66      66,287.00      64,250.00 
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REAL  ESTATE  SOLD  ON  CONTRACT 


Amount  of 

REO  No.         Name  of  Property 

Book  Balance 

Value  Appraised    Contract 

188 

Durrough 

577.23 

500.00 

350.00 

356 

Lukin 

2,079.37 

1,900.00 

700.00 

183 

Clara  W.  Wolfe 

2,367.62 

1,640.00 

1,500.00 

292 

Smith 

2,412.90 

1,180.00 

1,300.00 

333 

fireer 

1,790.26 

1,275.00 

1,400.00 

123 

Temple 

936.17 

700.00 

800.00 

140 

Snow 

1,192.85 

370.00 

800.00 

362 

Mytinger 

4,415.09 

3,900.00 

3,900.00 

355 

Stafford 

951.40 

600.00 

700.00 

349 

McDonald 

5,180.44 

3,250.00 

3,450.00 

206 

Dutton 

5,079.18 

2,800.00 

2,500.00 

187 

Lang 

1,312.92 

750.00 

600.00 

127 

Williams 

1,507.46 

450.00 

700.00 

29,802.89       19,315.00       18,700.00 
Purchaser  assumes  unpaid  taxes  in  amount  of 1,353.05 

REAL  ESTATE  SOLD  PRIOR  TO  APRIL  1,  1937,  BUT  CON- 
SIDERATION NOT  PAID  UNTIL  AFTER  APRIL  1,  1937 


Balance 

RBO  No 

Name  of  Property 

Apr.  1,  1937 

Appraised  Value 

Sale  Price 

190 

Morrell 

$    5,742.95 

$  3,450.00 

$  3,300.00 

208 

White 

3,750.08 

1,800.00 

2,050.00 

314 

Hillman 

2,084.37 

1,600.00 

1,500.00 

335 

Fram 

1,493.81 

1,550.00 

1,292.50 

$13,071.21      $  8,400.00      $  8,142.50 
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EXHIBIT  No.  XI. 
REAL  ESTATE  OWNED  SITUATED  IN  ARIZONA 

No.  Name  Inventory  11/30/35      Ledger  Bal.  4/1/37 

40  Shreve  Peterson  $  5,332.28  $  5,332.28 

124  L.  W.  Williams  3,178.88  3,178.88 

125  L.  W.  Williams  3,544.04  3,544.04 

131  Charle«  Martin  14,856.74  14,856.74 

132  Orin  W.  Crider  4,518.46  4,523.32 

133  R.  W.  Hamilton  4,839.30  4,844.36 

142  Josephine   Horwath   1,394.87  1,394.87 

153  Henry  W.  Peterson 2,343.97  2,363.15 

176  Margret  Harvey  2,380.59  2,380.59 

180  R.  H.  Rateliff  4,867.86  4,889.34 

181  Verna  Stanton  985.57  985.57 

182  A.  M.  Shoemaker  791.27  791.27 

184  Tony  Hoffman  3,443.13  3,443.13 

185  Geo.  P.  Hatch  2,842.48  2,842.48 

186  A.  H.  Hartman  4,853.11  4,853.11 

189  Northern  Arizona  Hotel 4,547.88  5,081.79 

191  Marie  Belboze  6,667.36  6,667.36 

192  Frank  Parrish  3,471.30  3,471.30 

193  Louise  Weston  4,739.43  4,739.43 

194  Pat  Bohannon  2,262.96  2,262.96 

195  Arthur  R.  Taylor  1,858.06  1,858.06 

196  C.  M.  Barnett  1,919.48  1,925.77 

197  MeElvertt   Inv.   Co 2,640.24  2,640.24 

199  Wm.  W.  Epenbach  4,238.12  4,238.12 

200  Malcon  Caldwell  3,591.81  3,591.81 

201  T.  Morris  Chambei-s  3,801.07  3,801.07 

202  T.  Morris  Chambers  4,230.22  4,230.22 

203  T.  Morris  Chambers  4,560.23  4,560.23 

205  B.  M.  Arnold  4,755.93  4,655.93^= 

299  J.  Ross  Whiteley 2,566.01  2,566.01 

301  J.  R.  Cosby  1,677.14  1,677.14 

305  G.  L.  Schofield  5,590.07  5,590.07 

312  Gertrude  Binion  1,070.77  1,051.44 

313  Fidelity  Real  Estate  Corp 1,568.94  1,891.46 

316  0.  E.  Rogers 1,265.78  1,265.78 

317  R.  F.  Schultz  1,625.44  1,625.44 

325  John  M.  Andei-son  2,798.06  2,625.50* 

331  Anna  L.  Beals  6,050.53  6,482.79 

334  Iva  S.  Birdsong 581.21  715.61 
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Real  Estate  Owned  Situated  in  Arizona — (Continued) 

No.         Name                                                      Inventory  11/30/35  Ledger  Bal.  4/1/37 

338  Ossner  D.  Flake  967.01  967.01 

339  Ossner  D.  Flake  941.22  941.22 

340  John  Anderson  1,388.79  1,441.49 

345  Earl  L.  Larson  1,607.71  1,557.71* 

346  Ingleside  Golf  Club  52,090.43  52,089.89 

347  Phoenix  Land  &  Inv.  Co 51,759.17  51,847.26 

348  Harold  M.  Roberts  4,481.39  4,096.39* 

350  Chas.  H.  Field 10,389.43  9,571.69 

351  Tomie  M.  Crow  506.41  506.41 

353  M.  M.  G.  Fordham 2,068.41  2,085.28 

354  A.  R.  Taylor  3,607.11  3,607.11 

361     W.  M.  Jett  1,800.88  1,800.88 

$269,858.55  $269,951.00 
Error  Inventory  11/30/35, 

No.  346  .54 


$269,858.01 

ri30] 

Ledger  Balance  4/1/37  Fwd $269,951.00 

Reconciliation  with  Inventory  of  Harry  W.  Hill 

There  are  shown  on  the  inventory  of  Harry  W. 
Hill,  under  Real  Estate  Owned  62  items  which 
include  in  addition  to  the  above : 

5  parcels  for  which  deeds  were  taken,  as  shown  on 

Exhibit  VII,  Inventory  value 14,743.48 

4  Parcels  sold  and  sale  confirmed  but  not  com- 
pleted prior  to  April  1,  1937,  as  shown  on  Ex- 
hibit X,  Inventory  Value 13,071.21 

2  Parcels— (R.E.O.  366  $1,127.66  and  367  $1,- 
734.39,  acquired  by  cancellation  of  contracts  Nos. 
170  and  181  2,862.05 

Balance  shown  in  Inventory  of  April  1,  1937 $300,627.74 

*  These  accounts  have  j^een  credited  with  deposits  made  by 
prospective  purchasers. 

Note:  Ledger  Balance  of  April  1,  1937,  includes  payments 
made  for  ]mving  assessments,  improvements,  adjusted  interest, 
and  amounts  credited  to  accounts  for  deposits  made  by  pros- 
pective purchasers. 
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522  Thomas  W.  Nealon  vs. 

EXHIBIT  No.  XIII. 
ARIZONA  OFFICE 

RECEIPTS,   DISBURSEMENTS,   OFFSETS,    TRANSFERS 
AND  Ar)JUST]\lENTS 

Cash  and  Journal  Vouchers— Nov.  30,  1935  to  Mar.  31,  1937 

Cash  on  Hand  and  in  Banks  Nov.  30,  1935 $131,003.32 

Real  Estate  Loans— Principal  336,859.43 

Real  Estate  Loans — Principal — Canada 37,500.07 

Real  Estate  Loans- — Principal — Idaho  20.00 

Real  Estate  Contracts— Principal  9,698.68 

Real  Estate  Owned— Capital 117,689.97 

Real  Estate  Subject  to  Redemption 225.58 

Promissory  Notes  &  Second  Mortgages 1,256.12 

Claims  and  Judgments 179.44 

State  &  County  Warrants 1,699.58 

Furniture  &  Fixtures 109.75 

Accounts  Receivable  472.55 

Accounts  Receivable  (R.  Bruce  Abel — Close  out) 8,411.34 

Accounts  Receivable — Wyoming  6.44 

Receiver's  Income — Real  Estate  Operations: 47.179.23 

Rents  34,517.81 

Golf  Course  Revenue  12,333.93 

REO  4,  Nebraska  327.49 


Real  Estate  Operating  Expense  (Close  outs) 1,147.64 

Receiver's  Income — Interest  Collections  13,802.86 

Real  Estate  Loans 12,679.97 

Real  Estate  Contracts  788.20 

Warrants  called  for  payment  169.37 

Promissory  Notes  &  Second  Mortgages       165.32 


Accrued  Interest— H.O.L.C.  Bonds  to  3-31-37 1,092.23 

Receiver 's  Income — Dividends — Closed  Banks 

and  Certs 112.58 

Exchange  Items 9,898.57 

Ceneral  Suspense  Items 4,598.75 

Transfer  of  Deposits 255,281.39 

Uncollected  Accrued  Interest  (12-31-33) 162.48 
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Cash  and  Journal  Vouchers — (Continued) 

Canadian  Expense  (Reports)  1,523.02 

J.  A.  Swanson  &  Company  (To  close) 2,251.56 

Royal  Bank  of  Canada  (To  close) 709.83 


Total $982,892.41 

[133] 

DISBUR^>EMENTS  AND  ADJUSTMENTS 

Real  Estate  Loans— Principal  $  38,789.13 

Real  Estate  Contracts — Principal  18,981.41 

Real  Estate  Owned  (Capital)  21,901.85 

Real  Estate  Owned  (REO  4)— (Capital) 1,339.00 

Real  Estate  Owned  (Oregon)  Returned  Check 9.75 

Real  Estate  Subject  to  Redemption 135,874.34 

Promissory  Notes  &  Second  Mortgages .— —       6,275.74 

Home  Owners'  Loan  Corporation  Bonds 59,600.00 

Accrued  Interest  on  H.O.L.C.  Bonds  to  3-31-37 1,092.23 

Warrants  Received  1,060.12 

Furniture  &  Fixtures  201.65 

Accounts  Receivable  (J.  A.  Swanson  &  Co.,  Ltd.)....     15,000.00 

Real  Estate  Operating  Account: 47,654.76 

Sewer  and  Water  expense 1,467.38 

Repairs  &  Maintenance  4,937.87 

Taxes  and  Assessments  19,095.67 

Insurance  &  Title  Expense 3,534.11 

Rental  and  Miscellaneous  Expense 2,218.20 

Golf  Course  Expense  14,175.12 

REO 's— Nebraska  &  Oklahoma  319.67 

Liability  Insurance  &  Agents'  Bonds     1,906.74 


Real  Estate  Operating  Income  (Close  outs) 1,768.73 

Receiver's  Liquidating  Expenses 65,834.39 

Receiver's  Salaries  9,120.02 

Legal  Advisors'  Salaries  15,546.00 

Professional  Accounting  Service  4,821.34 

Employees'  Salaries  21,740.19 

Printing,  Supplies  &  Stationery 1,446.59 

Office  Rent 3,325.00 

Telephone,  Telegraph  &  Postage 1,698.18 
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Distmrsements  and  Adjustments — (Continued) 
Travel  Expense — Receivers  &  Legal 

Advisors    2,541.40 

Travel   Expense — Employees  1,458.51 

Office  Equipment  &  Maintenance 105.97 

Court  Costs  and  Pees 893.19 

Employees'  Bonds  272.98 

Receivers'  Bonds  407.50 

Insurance    (Miscellaneous)    838.03 

Appraisal  Fees  937.80 

Social  Security  Tax  51.52 

Federal  Unemployment  Comp.  Ins 21.52 

State  Unemployment  Comp.  Ins 193.72 

Miscellaneous  (All  other)  414.93 

Canadian  Appraisals  222.00 

Canadian  Expense  (Publishing  Order) 98.17 

[134] 

California  Expense — Lamar-Cobb  $         32.32 

Idaho  Expense 125.72 

Losses  on  Realization  50,639.04 

Real  Estate  Loans 25,086.59 

Real  Estate  Owned 25,103.49 

Accounts  Receivable  448.96 

Loss  on  Realization — Sale  Canadian  Assets 32,411.42 

Receiver's  Set-Offs  in  Liquidation 15,757.57 

(Interest  refigure  adjustments) 

Exchange  Items 9,904.52 

General  Suspense  Items 5,589.23 

Canadian  Suspense  (Collateral  Security) 2,948.07 

General  Surplus  175.54 

Transfer  of  Deposits  255,281.39 

Uncollected  Accrued  Interest  (12-31-33) 22,383.24 

Cash  on  hand  and  in  Banks  Mar.  31,  1937 171.941.08 

Total $982,892.41 
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EXHIBIT  No.  XIV. 

INSTRUMENTS  FILED  IN  CAUSE  No.  E-268  PHOENIX 
IN  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  ARIZONA  BY  H.  S.  McCLUSKEY,  RE- 
CEIVER OF  INTERMOUNTAIN  BUILDINC  AND 
LOAN  ASSOCIATION,  FROM  DECEMBER  2,  1935  TO 
APRIL  1,  1937 

Piling  Date  instrument  ^le  No. 

Dec.  2,1935  (1)  Order  Directing  Phoenix  National 
Bank,  The  Valley  National  Bank, 
State  Treasurer  of  Arizona,  and  Rulon 
S.  Starley  to  Turn  Over  Funds  and 
Other  Assets  in  their  Possession  to 
H.  S.  McCluskey,  Receiver 38 

"  "  (2)  Application  of  Appointment  of  At- 
torneys         38 

"  "         (3)     Order  Appointing  Attorneys 38 

"  "  (4)  Petition  Praying  for  Instruction  for 
Trip  to  Utah  and  Other  States  in  Re- 
ference to  Affairs  of  Intermountain 
Building  &  Loan  Association,  and  Au- 
thorizing Expenses  Therefore 38 

"  '*  (5)  Order  Authorizing  Receiver  and  his 
Counsel  to  Make  Trip  to  Utah  and 
Other  States  and  Allowing  Expenses 
Therefor 38 

(6)  Order  to  Show  Cause  Why  Appoint- 
ment of  Receiver  Should  Not  Be  Made 
Permanent  (Returnable  January  6, 
1936)    38 

(7)  Petition  for  Extension  of  Time  for 
Filing  Inventory  38 

"  "  (8)  Order  Extending  Time  within  which 
to  File  Inventory  to  Four  Months 
from  and  After  this  Date 38 

"  "  (9)  Petition  for  Order  Designating  Banks 
in  Which  Receiver  May  Deposit 
Funds 38 

''  "        (10)     Order  Designating  Certain  Banks  as 

Receiver's  Depositories  - 38 
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Exhibit  No.  XIV.— (Continued) 

Filing  Date  Instrument  File  No. 

Jan.  28,1936   (11)     Petition    for    Appointment    of    Addi- 
tional Attorneys  and  Naming  John  L. 

Gust  as  Such  Additional  Attorney 38 

''  ''        (12)     Order   Appointing  John   L.    Gust   as 

Additional  Attorney  for  Receiver 38 

(13)     Petition   for  Making  of  Monthly  Al- 
lowance to  John  L.  Gust,  Additional 

Attorney  for  Receiver  38 

'  '"  [     (14)     Order  for  Allowance  of  $300.00  per 
I                          month  for  Receiver's  Attorney,  John 
'  L.  Gust  38 

[136] 

'  **  ,,  .'I  (15)  Petition  for  Order  for  Monthly  Al- 
lowance to  Henry  S.  McCluskey,  Re- 

,.y  ceiver     38 

'■"     .      "       (16)     Order  for  Allowance  of  $500.00  to  H. 

S.  McCluskey,  Receiver  38 

"  .'.    .    "        (17)     Petition  for  Making  of  Monthly  Al- 
, ,..  ,  lowance   to   Elizabeth   G.   Monaghan, 

Attorney  for  Receiver  38 

'  *V  "  (18)  Order  for  Allowance  of  $250.00  per 
month  to  Elizabeth  G.  Monaghan,  At- 
torney for  Receiver  38 

■  "  "  (19)  Petition  for  Monthly  Allowance  to 
Thomas  W.  Nealon,  Attorney  for  Re- 
ceiver         38 

(20)  Order  for  Allowance  of  $300.00  per 
month  for  services  and  $150.00  per 
month  for  expenses  for  Receiver's  At- 
torney, Thomas  W.  Nealon 38 

Feb.  8,1936  (21)  Plaintiffs  Motion  to  Dismiss  Petition 
of  Rulon  S.  Starley,  Bank  Commis- 
sioner of  Utah,  for  Leave  to  Intervene  38 
''  "  (22)  Plaintiffs  Memoranda  of  Points  and 
Authorities  on  Motion  to  Dismiss 
Petition  for  Leave  to  Intervene.  Filed 
by  Rulon  F.  Starley.  as  Bank  Com- 
missioner of  the  State  of  Utah 38 
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Filing  Date  Instrument  File  No. 

Feb.  8, 1936  (23)  Order  Making  the  Appointment  of 
Henry  S.  McCluskey,  as  Receiver  of 
Intermountain  Building  &  Loan  As- 
sociation, an  Utah  corporation,  Per- 
manent           38 

'*  ''  (24)  Oath  of  Keceiver  of  Intermountain 
Building  &  Loan  Association,  a  cor- 
poration         38 

(25)  Petition  of  Henry  S.  McCluskey,  Re- 
ceiver, for  Appointment  of  Co-Re- 
ceiver         38 

(26)  Order  Granting  Petition  of  Henry  S. 
McCluskey,  Receiver,  for  the  Appoint- 
ment of  a  Co-Receiver,  and  Appoint- 
ing George  A.  Mauk  as  Co-Receiver....     38 

[137] 

(27)  Oath  of  Co-Receiver  of  Intermount- 
tain  Building  &  Loan  Association 38 

'*           "       (28)     Bond   of   Co-Receiver  of   Intermoun- 
tain   Building    &    Loan    Association 
(American  Bonding  Company  of  Balti- 
more—$25,000.00)     38 

(29)  Order  Approving  Bond  ...:.. 

(30)  Order  Approving  Bond  of  H.  S.  Mc- 
Cluskey, as  modified  38 

(31)  Petition  for  Order  Ratifying  Certain 
Acts  of  Receiver  and  Conferring  Ad- 
ditional Power  and  Authority  on  Re- 
ceivers       38 

(32)  Order  Ratifying  Certain  Acts  of  Re- 
ceiver and  Conferring  Additional 
Power  and  Authority  on  Receivers....     38 

"  "  (33)  Petition  of  Receivers  for  Authority  to 
Pay  Installment  of  Principal  and  In- 
terest due  on  Note  to  First  Trust 
Company  of  Lincoln,  Nebraska 30 

'*  "  (34)  Order  Authorizing  Receivers  to  Pay 
Installment  of  Principal  and  Interest 
Due  on  Note  to  First  Trust  Company 
of  Lincoln,  Nebraska  30 
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No.  XIY.— (Continued) 

Instrument  File  No. 

Petition  for  Authority  to  Sell  Prop- 
erty to  Maurice  L.  Reid  and  Beulah 

Reid,  his  wife  51 

Order  Authorizing  Receivers  to   Sell 
Property    to    Maurice    L.    Reid    and 

Beulah  Reid,  his  wife  51 

Petition  of  Receivers  for  Authority  to 
Compromise   Indebtedness  of   George 

and  Mary  Corroneos 41 

Order  Authorizing  Receivers  to  Com- 
promise Indebtedness  of  George  and 

Mary  Corroneos   41 

Petition  for  Leave  to  Repair  Property 

(REO  #345)  31 

Order     Granting     Leave     to     Repair 
Property  (REO  #345)  31 

[138] 

Petition    for    Authority    to    Institute 

Suit  in  California 25 

Order   Authorizing   Receiver  to  Join 
with    Other    Plaintiffs   in    a   Suit   in 

California  25 

Petition  for  Order  Authorizing  Pay- 
ment of  Services  to  James  A.  Smith, 

Certified  Public  Accountant  56 

Order  Authorizing  Payment  of  Serv- 
ices to  James  A.  Smith,  C.P.A 56 

Petition  for  Order  Authorizing  As- 
signment of  Mortgage  to  First  Na- 
tional Building  &  Loan  Association..  40 
Order  Authorizing  Receivers  to  Make 
Settlement  of  ]\ fort  gage  to  First  Na- 
tional Building  «.K:  Ijoan  Association....  40 
Petition  for  Leave  to  Repair  Property 

REO  #331  31 

Order    Authorizing    Receiver    to    Re- 
pair Property  (Reo  #331) 31 
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Filing  Date  Instrument  Pile  No. 

Mar.  3, 1936  (49)  Petition  of  Receiver  for  Authority  to 
Compromise  Indebtedness  of  Charles 
C.  Jarrett  and  Willy  Jeannette  Jar- 
riett,  his  wife  42 

"  "  (50)  Order  A..::horizing  Receiver  to  Com- 
promise Indebtedness  of  Chas.  C.  Jar- 
rett and  Willy  Jeannette  Jarrett,  his 
wife   42 

"  "  (51)  Petition  for  Order  Authorizing  Pay- 
ment for  Services  of  W,  H.  Plunkett 
Audit  Company,  C.P.A 56 

''  "  (52)  Order  Authorizing  Payment  of  Serv- 
vices  of  W.  H.  Plunkett  Audit  Com- 
pany, C.P.A 56 

**  "  (53)  Petition  for  Authority  to  enter  into 
Contract  of  Sale  of  Real  Property  to 
Sylvestre  Almendarez  and  Juana  Al- 
mendarez,  his  wife,  and  to  convey 
same  (Reo  #188)  50 

"  "  (54)  Order  Authorizing  Receiver  to  enter 
into  Contract  of  Sale  of  Real  Prop- 
erty to  Sylvestre  Almendarez  and 
Juana  Almendarez,  his  wife,  and  to 
Convey  Same  (Reo  #188)  50 

[139] 

Mar.  9, 1936  (55)  Petition  for  Authority  to  Liquidate 
Notes  and  Mortgages  of  H.  0.  L.  C. 
Bonds    36 

"  "  (56)  Order  Authorizing  Receiver  to  Liquid- 
ate Notes  and  Mortgages  by  Accept- 
ance of  H.O.L.C.  Bonds 36 

"  "  (57)  Petition  for  Authority  to  Lease  Prop- 
erty to  The  Texas  Company  (West- 
ward Ho  Garage  Reo  #120) 32 

"  "  (58)  Order  Authorizing  Lease  of  Property 
to  The  Texas  Company  (Westward 
Ho  Garage— Reo  #120)  32 
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Piling  Date 

Mar.  23, 1936   (59) 


(60) 

(61) 
(62) 
(63) 

(64) 

(65) 
(66) 

(67) 
(68) 

(69) 


Apr.     2,1936  (70) 
(71) 


II  li 


<(  II 


(72) 


Instrument  File  No. 

Answer  of  Receiver  to  Petition  of 
Shell  Oil  Company  for  Order  to  Show 
Cause  why  They  Should  not  be  Per- 
mitted to  Retain  Possession  of  Prop- 
erty         32 

Receiver's  Memorandum  of  Points 
and  Authorities  in  Support  of  Answer 

to  Petition  of  Shell  Oil  Co 32 

Affidavit  of  H.  S.  McCluskey  in  Peti- 
tion of  Shell  Oil  Company 32 

Affidavit   of   George   A.   Mauk   in   re 

Petition  of  Shell  Oil  Company 

Petition  for  Authority  to  Release  and 
Satisfy  Mortgage  Executed  by  Maur- 
ice L.  Reid  and  Beulah  C.  Reed 40 

Order  Authorizing  Release  and  Satis- 
faction of  Mortgage  Executed  by 
Maurice  L.  Reid  and  Beulah  C.  Reid  40 
Petition  of  Receiver  for  Extension  of 
time  Within  which  to  File  Inventory  37 
Order  Extending  Time  Four  Months 
from   March   26,    1936   within   which 

Receiver  May  File  Inventory 37 

Petition  for  Authority  of  Receiver  to 

Institute  Suit  in  Idaho 26 

Order  Authorizing  Receiver  to  Insti- 
tute  Suit   in   Idaho   and   to    Employ 

Counsel  in  that  Jurisdiction 26 

Petition  for  Authority  to  Sell  Promis- 
sory Note  to  Mrs.  John  Biava,  Jr. 
(Loan  #1054)  48 

[140] 

Order   Authorizing   Receiver   to   Sell 
Promissory  Note  to  Mrs.  John  Biava     48 
Petition  for  Authority  to  Compromise 
Note  and  Mortgage  with   Arthur  E. 

Price  (Loan  #2188)  43 

Order  Authorizing  Receiver  to  Com- 
promise Note  and  Mortgage  with  Ar- 
thur E.  Price  (Loan  #2188) 43 
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Piling  Date  Instrument  Pile  No. 

Apr.  2,1936  (73)  Petition  for  Authority  to  Enter  into 
Contract  to  Sell  Lots  in  Tempe  (Reo 
#356)   49 

"  "        (74)     Order  Authorizing  Receiver  to  Enter 

Into  Contract  to  Sell  Lots  in  Tempe     49 
Apr.     6, 1936   (75)     Petition  for  Authority  to  Send  Notes, 
Mortgages,   etc.,   to   Court   with   An- 
cillary Receiver  in  Utah  28 

"  "        (76)     Order  Authorizing  Receiver  to  Send 

Notes,  Mortgages,  etc.,  to  Court  and 

Ancillary  Receiver  in  Utah 28 

Apr.  7,1936  (77)  Petition  for  Order  to  Send  Notes, 
Mortgages,  Deeds,  Land  Contracts, 
Abstracts,  Certificates  of  Title  and 
Fire  Insurance  Policies  to  Receiver  in 

Wyoming 27 

(78)  Order  Authorizing  Henry  S.  Me- 
Cluskey  and  George  A.  Mauk,  Co- 
Receivers  of  Intermountain  Building 
&  Loan  Association  to  Send  Notes, 
Mortgages,  etc.,  to  Receiver  in  Wyo- 
ming         27 

"  "        (79)     Petition  of  Co-Receivers  for  Authority 

to  Institute  and  Join  in  Suit 34 

"  "  (80)  Order  Authorizing  and  Directing  Co- 
Receivers  to  Join  Avith  Others  in  a 
Suit  in  Oregon  and  Employ  Oregon 
Counsel   34 

"  "        (81)     Petition  of  Receivers  for  Authority  to 

Sell  Property  in  Yuma  County,  Ariz.     23 

"  "        (82)     Order  Authorizing  Receivers  to  Sell 

Property  in  Town  of  Somerton,  Yuma 

County,  Arizona  (Reo  128)  23 

Apr.  10,  1936  (83)  Petition  for  Authority  to  Compromise 
Note  and  Mortgage  of  Rowena 
Woods,  a  Avidow,  by  Accepting  HOLC 
Bonds HOLC 
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Apr.  10,  1936  (84)  Order  Authorizing  Co-Receivers  to 
Compromise  Note  and  Mortgage  of 
Kovveiia  Woods  by  Accepting  HOLC 
Bonds HOLC 

[141] 

"  ''        (85)     Petition  to  Compromise  Indebtedness 

of  H.  E.  Carmack  and  wife  by  Ac- 
cepting HOLC  Bonds  (REL  1914)  HOLC 

**  ''  (86)  Order  Authorizing  Co-Receivers  to 
promise  Indebtedness  of  H.  E.  Car- 
mack  and  wife  by  Accepting  HOLC 
Bonds HOLC 

"  "  (87)  Petition  to  Compromise  Indebtedness 
of  Wright  Davis  and  wife  by  Accept- 
ing HOLC  Bonds  HOLC 

**  "       (88)     Order  Authorizing  Receivers  to  Com- 

promise Indebtedness  of  Wright  Davis 
and  wife  by  Accepting  HOLC  Bonds 

"  "  (89)  Petition  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  Perry  Deal 
and  wife  by  Accepting  HOLC  Bonds. 
REL  2292 HOLC 

"  '■'■  (90)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  Perry  Deal 
and  wife  by  Accepting  HOLC  Bonds. 
REL  2292 HOLC 

"  "        (91)     Petition  for  Authority  to  Compromise 

Indebtedness  of  Arthur  Bustament, 
assumed  by  Laura  Burquez,  by  Ac- 
ceptance HOLC  Bonds,  REL  2071    HOLC 

"  "  (92)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  Arthur  Bus- 
tamente,  assumed  by  Laura  Burquez, 
by  Accepting  HOLC  Bonds.  REL 
2071  HOLC 

"  "■  (93)  Petition  for  Authority  to  Compromise 
Indebtedness  of  Fanny  Bell  Ball  and 
husband  by  Accepting  HOIjC  Bonds. 
REL  1500 HOLC 
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Filing  Date  Instrument  File  No. 

Apr.  10, 1936  (94)  Order  Authorizing  Receivers  to  Com- 
promise Indebtedness  of  Fanny  Bell 
Ball  and  husband  by  Accepting 
HOLC  Bonds.    REL  1500 HOLC 

"  "  (95)  Petition  for  Arthority  to  Compromise 
Indebtedness  of  R.  Gordon  Campbell 
by  Accepting  HOLC  Bonds.  REL 
2312  HOLC 

"  "  (96)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  R.  Gordon 
Campbell  by  Accepting  HOLC  Bonds. 
REL  2312 HOLC 

"  "  (97)  Petition  for  Authority  to  Compromise 
Indebtedness  of  Alabert  A.  Condron 
and  wife  by  Accepting  HOLC  Bonds. 
REL  2304 HOLC 

"  "  (98)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  Albert  A. 
Condron  and  wife  by  Accepting 
HOLC  Bonds.    REL  2304 HOLC 

"  "  (99)  Petition  for  Authority  to  Compromise 
Indebtedness  of  J.  F.  Mills  and  Mabel 
Mills,  assumed  by  Foster  J.  Mason. 
REL  1918 HOLC 

[142] 

**  "        (100)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  J.  F.  Mills 
and  Mabel  Mills,  assumed  by  Foster 
J.  Mason. 

'<  ''        (101)   Petition  for  Authority  to  Compromise 

Indebtedness  of  John  Fischer  and 
wife  by  Accepting  HOLC  Bonds. 

"  "        (102)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  John  Fischer 
and  wife  by  Accepting  HOLC  Bonds. 

'<  "        (103)  Petition  for  Authority  to  Compromise 

Indebtedness  of  J.  W.  Stein  by  Ac- 
cepting HOLC  Bonds. 
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Apr.  10,1936  (10-4)  Order  Autliorizing  Receiver  to  Com- 
promise Indebtedness  of  J.  W.  Stein 
by  Accepting  HOLC  Bonds. 

**  "        (105)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Mary  B.  Palmer  and 
husband  by  Accepting  HOLC  Bonds. 

"  "        (106)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Mary  B. 
Palmer  and  husband  by  Accepting 
HOLC  Bonds. 

"  "       (107)  Petition  for  Authority  to  Compromise 

Indebtedness  of  Eula  L.  Ledbetter  and 
Andrew  A.  Ledbetter,  assumed  by 
Bonita  Brock  by  Accepting  HOLC 
Bonds. 

**  "        (108)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Eula  L.  Led- 
better and  Andrew  A.  Ledbetter,  as- 
sumed by  Bonita  Brock,  by  Accepting 
HOLC  Bonds. 

"  "        (109)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Earl  B.  West  and 
Irma  H.  West,  assumed  by  E.  C. 
Schneider,  by  Accepting  HOLC  Bonds, 

"  "        (110)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Earl  B.  West, 
and  Irma  H.  West,  assumed  by  E.  C. 
Schneider,  by  Accepting  HOLC  Bonds. 

'*  "        (111)   First  and  Final  Report  of  G.  A.  Mauk 

and  for  Allowance  of  Compensation 
and  Discharge  as  Co-Receiver. 

(112)  Order  to  Show  Cause  Why  Report  of 
(t.  a.  Mauk  Should  not  be  Approved 
and  Petition  for  Discharge  Oranted. 
(Set  for  Hearing  May  11.  1936). 

(113)  Petition  for  Authority  to  Send  Notes, 
]\Iortgages,  and  Al)stracts  to  Ancillary 
Receiver  in  Utah. 

^%,       ■   %.  [143] 
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Apr.  15,  1936   (114)   Order  Authorizing  Receiver  to  Send 
Notes,    Mortgages,    and    Abstracts    to 
Ancillary  Receiver  in  Utah. 
(115)   Petition   for  Authority   to   Sell    Pro- 
missory Note  to  Jvihn  A.  Harrell. 

"  "        (116)   Order   Authorizing    Receiver   to    Sell 

Promissory  Note  to  John  A.  Harrell. 
Apr.  17,  1936  (117)  Petition  for  Authority  to  Compromise 
Indebtedness  of  Wright  Davise  and 
wife,  assumed  by  Raymond  F.  Ingram, 
by  Accepting  HOLC  Bonds. 

"  "        (118)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Wright  Davis 
and  wife,  assumed  by  Raymond  F.  In- 
gram, By  Accepting  HOLC  Bonds. 

**  "        (119)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Ira  S.  Birdsong  and 
wife  by  Accepting  HOLC  Bonds. 

**  **       (120)  Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Ira  S.  Bird- 
song  and  wife  by  Accepting  HOLC 
Bonds. 

"  "        (121)  Petition  for  Authority  to  Compromise 

Indebtedness  of  Parmalee  McCuteheon 
and  wife  by  Accepting  HOLC  Bonds. 

"  *'        (122)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Parmalee  Mc- 
Cuteheon by  Accepting  HOLC  Bonds. 

"  "        (123)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Wright  Davis  and 
wife,  assumed  by  A.  R.  Hagan,  by  Ac- 
cepting PIOLC  Bonds. 

**  "        (124)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Wright  Davis 
and  wife,  assumed  by  A.  R.  Hagan, 
by  Accepting  HOLC  Bonds. 

"  "       (125)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Wright  Davis  and 
wife,  assumed  by  A.  D.  Stanley,  by 
Accepting  HOLC  Bonds. 
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Apr.  17,  1936  (126)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  Wright  Davis 
and  wife,  assumed  by  A.  D.  Stanley, 
by  Accepting  HOLC  Bonds. 

[144] 

"  "        (127)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Olive  Belle  Fann  and 
husband,  by  Accepting  HOLC  Bonds. 

"  "        (128)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Olive  Belle 
Fann  and  husband,  by  Accepting 
HOLC  Bonds. 

"  "        (129)   Petition  for  Authority  to  Compromise 

Indebtedness  of  W.  A.  Dobbins,  and 
wife,  by  Accepting  HOLC  Bonds. 

"  "        (130)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  W.  A.  Dob- 
bins, and  wife,  by  Accepting  HOLC 
Bonds. 

**  "       (131)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Dixie  Greenlee  and 
husband,  assumed  by  Roy  Lucas  and 
wife  by  Accepting  HOLC  Bonds. 

"  "        (132)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Dixie  Green- 
lee and  husband,  assumed  by  Roy 
Lucas  and  wife,  by  Accepting  HOLC 
Bonds. 

"  "        (133)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Iva  May 
Flower  and  husband  by  Accepting 
HOLC  Bonds. 

"  '       (134)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Iva  ^lay  Flower  and 
husband  by  Accepting  HOLC  Bonds. 

*'  "        (135)  Petition  for  Authority  to  Compromise 

Indebtedness  of  Aul)rey  A.  ]\roody  and 
Mary  G.  JMoody,  assumed  by  Ollyn  R. 
Tuttle  and  wife,  by  Accepting  HOLC 
Bonds. 


Harry  W.  Hill  537 

Exhibit  No.  XIV.— (Continued) 

Filing  Date  Instrument  File  No. 

Apr.  17,  1936  (136)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  Aubrey  A. 
Moody  and  j\iai-y  G.  Moody,  as- 
sumed by  OUyn  R.  Tuttle  and  wife, 
by  Accepting  HOLC -Bonds. 

"  "        (139)   Petition  for  Authority  +o  Compromise 

Indebtedness  of  Violet  Merrifield  and 
husband,  by  Accepting  HOLC  Bonds. 

"  "        (138)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Violet  Merri- 
field and  husband,  by  Accepting 
HOLC  Bonds. 

"  "        (139)   Petition  for  Authority  ot  Compromise 

Indebtedness  of  Wm.  Gray  Tisdale  by 
Accepting  HOLC  Bonds. 

"  "        (140)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Wm.  Gray 
Tisdale  by  Accepting  HOLC  Bonds. 

[145] 

"  "        (141)  Petition  for  Authority  to  Compromise 

Indebtedness  of  Emma  Adams  and 
husband  by  Accepting  HOLC  Bonds. 

**  ''        (142)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Emma  Adams 
and  husband  by  Accepting  HOLC 
Bonds. 

*'  "        (143)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Laren  W.  Cress  and 
wife  by  Accepting  HOLC  Bonds. 

"  "        (144)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Laren  W. 
Cress  and  wife  by  Accepting  HOLC 
Bonds. 

"  "        (145)   Petition  for  Authority  to  Compromise 

Indebtedness  of  R.  E.  Kelsey  and  wife 
by  Accepting  HOLC  Bonds. 

"  "        (146)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  R.  E.  Kelsey 
and  wife  by  Accepting  HOLC  Bonds. 
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Apr.  17, 1936  (147)  Petition  for  Authority  to  Compromise 
Indebtedness  of  Thomas  0.  Moore  and 
wife  by  Accepting  HOLC  Bonds. 

''  "        (148)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Thomas  0. 
Moor  and  wife  by  Accepting  HOLC 
Bonds. 

"  "       (149)  Petition  for  Authority  to  Compromise 

Indebtedness  of  Ida  C.  Messer  by  Ac- 
cepting HOLC  Bonds. 

"  "        (150)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Ida  C.  Messer 
by  Accepting  HOLC  Bonds. 

"  "       (151)   Petition  for  Authority  to  Compromise 

Indebtedness  of  Eula  Jacob  and  hus- 
band by  Accepting  HOLC  Bonds. 

"  "        (152)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Eula  Jacob 
and  husband  bj^  Accepting  HOLC 
Bonds. 
Apr.  21, 1936  (153)  Petition  for  Authority  to  Compromise 
Indebtedness  of  C.  M.  Burnett  and 
wife  by  Accepting  HOLC  Bonds. 

"  "        (154)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  C.  M.  Burnett 
and  wife  by  Accepting  HOLC  Bonds. 

[146] 

Apr.  24,1936   (155)   Petition   for  Authority  to  Release  Mort- 
gage  of    Property   of    Intermountain 
Building    and    Loan    Association    in 
British  Columbia. 

*'  "        (156)   Order  Authorizing  Receiver  to  Release 

]\Iortgage  of  Property  of  Intermoun- 
tain Building  and  Loan  Association  in 
British  Columbia. 

"  "        (157)  Petition  for  Authority  to  Compromise 

Indebtedness  of  Schewel  by  Accept- 
ing HOLC  Bonds. 
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Apr.  24,1936  (158)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  Schewel  by 
Accepting  HOLC  Bonds. 

"  "        (159)   Petition  for  Authority  to  Compromise 

Note  and  Mortgage  of  '  llason  by  Ac- 
cepting HOLC  Bonds. 

"  "        (160)   Order  Authorizing  Receiver  to  Com- 

promise Note  and  Mortgage  of  Olla- 
son  by  Accepting  HOLC  Bonds. 
"       (161)   Petition  for  Authority  to  Compromise 
Note  and  IMortgage  of  McCutcheon  by 
Accepting  HOLC  Bonds. 

"  "        (162)   Order  Authorizing  Receiver  to  Com- 

promise  Note   and   Mortgage   of   Mc- 
Cutcheon by  Accepting  HOLC  Bonds. 

"  "        (163)   Petition  for  Authority  to  Compromise 

Note   and   Mortgage   of  Mclntire   by 
Accepting  HOLC  Bonds. 

**  *'       (164)   Order  Authorizing  Receiver  to  Com- 

promise Note  and  Mortgage  of  Mcln- 
tire by  Accepting  HOLC  Bonds. 
May  6, 1936  (165)  Petition  for  Authority  to  Compromise 
Balance  of  Unsatisfied  Deficiency 
Judgment  against  Geo.  B.  Nelson,  et 
ux. 

"  "        (166)   Order  Authorizing  Receiver  to  Com- 

promise Balance  of  Unsatisfied  De- 
ficiency Judgment  against  Geo.  B. 
Nelson,  et  ux. 
May  7, 1936  (167)  Petition  for  Authority  to  Send  Notes 
and  Mortgages,  etc.,  to  Ancillary  Re- 
ceiver in  Utah. 

"  "        (168)   Order  Authorizing  Receiver  to  Send 

Notes  and  Mortgages,  etc.,  to  Ancillary 
Receiver  in  Utah. 
May     8,1936   (169)   Petition   for   Authority   to   Sell    Real 
Estate  of  R.  S.  Anend,  et  al. 

[147] 
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Filing  Date  Instrument  File  No. 

May  8,1936  (170)  Order  Authorizing  Receiver  to  Sell 
Real  Estate  of  R.  S.  Anend  et  al. 

May  9,1936  (171)  Affidavit  of  H.  S.  McCluskey  of  Pub- 
lication of  Order  to  Show  Cause. 

May  11,  1936   (172)   Affidavit  of  Service  of  Order  to  Show 
Cause. 
**  "       (173)  Order  Approving  First  and  Final  Ac- 

count of  G.  A.  Mauk  Fixing  and  Al- 
lowing Compensation  for  Services 
Rendered,  Discharging  G.  A.  Mauk  as 
Co-Receiver  and  Exonerating  his  Bond. 

May  15, 1936  (174)  Petition  for  Authority  to  Execute  and 
Deliver  Deed  to  M.  J.  Putnam. 
'*  "        (175)  Order    Authorizing   Receiver   to    Ex- 

ecute and  Deliver  Order  to  M.  J.  Put- 
nam. 
"  "       (176)  Petition  for  Authority  to  Release  and 

Satisfy  Mortgages  Which  were  Paid 
Prior  to  the  Taking  Possession  of  the 
Assets  of  the  Intermountain  Building 
and  Loan  Association  by  H.  S.  Mc- 
Cluskey. 
**  "        (177)  Order  Authorizing  Receiver  to  Release 

and  Satisfy  Mortgages  which  were 
Paid  Prior  to  the  Taking  Possession 
of  the  Assest  of  the  Intermountain 
Building  &  Loan  Association  by  H.  S. 
McCluskey. 

May  18,1936  (178)   Petition  for  Authority  to  Amend  Or- 
der of  April  15,  1936,  Authorizing  Re- 
ceiver to  Compromise  Note  and  IMort- 
gage  of  Ida  C.  Messer. 
"  "        (179)   Order  Authorizing  Receiver  to  Amend 

Order  of  April  15,  1936,  Authorizing 
Receiver  to  Compromise  Note  and 
Mortgage  of  Ida  C.  Messer. 

May  22,1936  (180)  Petition  for  Authority  to  Release  and 
Satisfy  Mortgages  heretofore  compro- 
mised and  released  bv  J.  A.  Malia. 
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May  22,  1936  (181)  Order  Authorizing'  Receiver  to  Release 
and  Satisfy  Mortgages  heretofore  com- 
promised and  released  by  J.  A.  Malia. 

(182)  Petition  for  Order  Fixing  Time  for 
Filing  Claims. 

(183)  Order  that  Claims  be  Filed  with  Re- 
ceiver before  Six  Months  from  this 
Date  and  Directing  Receiver  to  Give 
Notice. 

[148] 

May  23,1936  (184)  Motion  to  Dismiss  Petition  of  South- 
western Fire  Insurance  Company  for 
Order  Requiring  Receiver  to  Execute 
Deed. 

"  "       (185)  Memorandum  of  Points  of  Authorities 

in   Support  of  Receiver's  Motion  to 
Dismiss. 
May  26, 1936   (186)  Petition   for  Authority  to  Send  Ab- 
stract to  Ancillary  Receiver  in  Wyo- 
ming. 

**  "        (187)   Order  Authorizing  Receiver  to  Send 

Abstract  to  Ancillary  in  Wyoming. 
May  27,1936  (188)   Plaintiff's  Motion  to  Set  for  Trial. 
May  29, 1936  (189)   Petition  for  Authority  to  Send  Docu- 
ments to  Ancillary  Receiver  in  Utah. 
May  29, 1936  (190)  Order  Authorizing  Receiver  to  Send 
Documents  to  Ancillary  Receiver  in 
Utah. 

"  "        (191)   Petition  for  Order  to  pay  for  services 

of  James  A.  Smith,  C.P.A. 

**  "        (192)   Order   Authorizing   Receiver   to   Pay 

for  Services  of  James  A.  Smith,  C.P.A. 

"  ''       (193)   Petition  for  Authority  to  Send  Ab- 

stract to  Ancillary  Receiver  in  Wyo- 
ming. 

**  "       (194)   Order  Authorizing  Receiver  to  Send 

Abstract    to    Ancillary    Receiver    in 
Wyoming. 
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May  29,  1936   (195)   Petition    for    Authority   to    Transmit 
Documents  to  Ancillary  Receiver  in 
Idaho. 
"  "        (196)   Order  Authorizing  Receiver  to  Trans- 

mit Documents  to  Ancillary  Receiver 
in  Idaho. 

June    3,1936   (197)  Petition    for   Authority   to   Purchase 
Furniture  for  Apartment  Building  in 
Flagstaff. 
*'  "        (198)   Order  Authorizing  Receiver  to  Pur- 

chase Furniture  for  Apartment  Build- 
ing in  Flagstaff. 

June  4,1936  (199)  Receiver's  Memo  of  Points  and  Au- 
thorities in  Support  of  Motion  to  Dis- 
miss Petition  of  Southwestern  Fire 
Insurance  Company. 

June  11, 1936  (200)  Petition  for  Authority  to  Compromise 
Indebtedness  of  Clyde  Seldon  Staggs, 
et  al. 
"  "       (201)  Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  Clyde  Seldon 
Staggs,  et  al. 
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June  11, 1936  (202)  Petition  for  Authority  to  Compromise 
Indebtedness  of  C.  C.  Jarrett  and 
wife. 

**  "        (203)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness  of  C.  C.  Jarrett 
and  wife. 
(204)   Petition  of  H.  S.  McCluskey  for  Au- 
thority to  Transmit  Abstract  to  At- 
torneys for  Receiver  in  Oregon. 

"  "        (205)   Order  Authorizing  H.  S.  McCluskey, 

Receiver  to  Transmit  Abstract  to  Wil- 
son &  Reilly,  Attorneys  in  Oregon. 

''  "        (206)   Petition    for   Authority    to    Transmit 

Abstracts,  etc.,  to  Ancillary  Receiver 
in  Utah. 

"  "        (207)   Order  Authorizing  Receiver  to  Trans- 

mit Abstracts,  etc.  to  Ancillary  Re- 
ceiver in  Utah. 
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June  15, 1936  (208)  Petition  for  Authority  to  Transmit 
Documents  to  Ancillary  Receiver  in 
Idaho. 

^'  "        (209)   Order  Authorizing  Receiver  to  Trans- 

mit Documents  to  Ancillary  Receiver 
in  Idaho. 
June  19, 1936   (201)   Petition  for  Authority  to  Sever  and 
Sell  Building  situated  on  Real  Prop- 
erty in  Idaho. 

"  "        (211)   Order  Authorizing  Receiver  to  Sever 

and  Sell  Building  Situated  on  Real 
Property  in  Idaho. 

"  "        (213)   Petition    for   Authority    to    Transmit 

Documents  to  Ancillary  Receiver  in 
Idaho. 

"  "        (213)   Order  Authorizing  Receiver  to  Trans- 

mit Documents  to  Ancillary  Receiver 
in  Idaho. 

"  "       (214)  Petition    for   Authority   to   Transmit 

Documents  to  Receivers  Attorneys  in 
Oregon. 

"  "        (215)   Order  Authorizing  Receiver  to  Trans- 

mit Documents  to  Receivers  Attorneys 
in  Oregon. 
July     1,1936  (216)  Petition    for    Authority    to    Pay    for 
Services  of  James  A.  Smith,  C.P.A. 

**  "        (217)   Order   Authorizing   Receiver   to    Pay 

for  Services  of  James  A.  Smith,  C.P.A. 

"  "        (218)   Petition    for    Authority    to    Execute 

Lease. 

**  "        (219)   Order    Authorizing    Receiver    to    Ex- 

ecute Lease. 

**  "       (220)  Petition  for  Authority  to  Compromise 

Note  and  Mortgage  of  Laura  Milam. 

[150] 

**  "        (221)   Order  Authorizing  Receiver  to  Com- 

promise Note  and  Mortgage  of  liaura 
Milam. 

'*  "       (222)   Petition     for     Authority     to     Accept 

School  Warrants. 
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July     1, 1936   (223)   Order  Authorizing  Receiver  to  Accept 
School  Warrants. 

**  "       (224)   Petition   for  Authority  to   Sell   Real 

Estate. 

"  "        (225)   Order   Authorizing    Receiver   to    Sell 

Real  Estate. 

"  "        (226)  Petition  for  Order  to  Compromise  In- 

debtedness. 

"  '*        (227)   Order  Authorizing  Receiver  to  Com- 

promise Indebtedness. 

"  "       (228)  Petition  to  Transmit  Insurance  Pol- 

icies to  Receiver's  Attorneys  in  Ore- 
gon. 

"  "       (229)   Order  Authorizing  Receiver  to  Trans- 

mit Insurance  Policies  to  Messrs.  Wil- 
son &  Riley,  Receiver's  Attorneys  in 
Oregon. 

"  "       (230)  Petition  to  Transmit  Records  to  Brit- 

ish Columbia  and  Release  Mortgage. 

"  "       (231)  Order  Authorizing  Receiver  to  Trans- 

mit Records  to  British  Columbia  and 
Release  Mortgage. 
July    3, 1936   (232)  Petition  to  Compromise  Mortgage  of 
Anton  R.  and  Olga  Carlson. 

"  "       (233)  Order  Authorizing  Receiver  to  Com- 

promise Mortgage  of  Anton  R.  and 
Olga  Carlson. 
July  13,1936  (234)  Petition  for  Authority  to  Segregate 
Funds  for  Protection  of  Phoenix  Title 
&  Trust  Company  on  Title  Policies 
pending  Final  Determination  on  Val- 
idity of  Liens. 

"  "        (235)   Order   Authorizinji'   Receiver   to   Seg- 

regate Funds  for  Protection  of  Phoe- 
nix Title  &  Trust  Company  on  Title 
Policies  Pending  Final  Determination 
on  Validity  of  Liens. 

"  "        (236)  Receiver's     Answer     to     Petition     of 

Southwest  Fire  Insurance  Company 
for  (])rder  Requiring  Receiver  to  Ex- 
ecute Deed. 
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July  13, 1936   (237)   Petition  for  Authority  to  Make  Trip 
to  California. 
"  '^        (238)   Order  Authorizing  Receiver  to  Make 

Trip  to  California. 

[151] 

July  17, 1936  (239)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Coconino 
County  on  which  Receiver  has  Offer 
and/or  Prospective  Purchasers  (REL 
2287  and  2288— Hutson  Property)....  33D 

"  ''  (240)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Coconino  County 
(REL  2287  and  2288) 33D 

"  "  (241)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Pima 
County  on  which  Receiver  has  Offer 
and/or  Prospective  Purchasers  (Reo 
362,  204,  349) 33E 

"  "  (242)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Pima  County  (Reo 
362,  204,  349)  33E 

"  "  (243)  Petition  for  Appointment  of  Apprais- 
sers  to  Appraise  Property  in  Navajo 
County  on  which  Receiver  has  Offers 
and/or  Prospective  Purchasers  (Rel 
2170,  2175,  Reo  189,  Reo  313,  Rel 
1527,  and  Rel  2061 33C 

"  "        (244)   Order  Appointing  Appraisers  to  Ap- 

praise   Property    in    Navajo    County 
(REL   2170,    REL   2175,    REO    189, 
REO  313,  REL  1527,  and  REL  2061)   33C 

"  "  (245)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Navajo 
County  on  which  Receiver  has  Offer 
and/or  Prospective  Purchaser  (REO 
359)    33C 

"  "  (246)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Navajo  County 
(REO  359)   33C 
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July  17, 1936  (247)  Petition  for  Authority  to  Transmit 
Documents  to  Receiver's  Attorneys  in 
Oregon    34 

"  "  (248)  Order  Authorizing  Receiver  to  Trans- 
mit Documents  to  Receiver's  Attor- 
neys in  Oregon  34 

"  "        (249)   Petition  for  Sale  of  Choses  in  Action 

Promissory  Notes  secured  mortgages 
and   other  assets  situated   in   British 

Columbia,  Canada 29 

"  (250)  Order  to  Show  Cause  Why  Petition 
for  Order  Authorizing  and  Directing 
Receiver  to  Sell  Assets  in  British  Col- 
umbia Should  Not  Be  Granted  (Re- 
turnable July  31,  1036) 29 

[152] 

■  "  "       (251)  Petition  for  Appointment  of  Apprais- 

ers to  Appraise  Property  in  Maricopa 
County  on  which  Receiver  has  Offer 
and/or  Prospective   Purchasers    (Reo 

#123,  292,  333,  357,  Rel  #2131) 33C 

"  "  (252)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Maricopa  County 
(REO  #123,  292,  333,  357,  REL 
#2131)  33C 

July  21, 1936  (253)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Yuma 
County  on  which  Receiver  has  offer 
and/or  Prospective   Purchasers    (Reo 

127,  208)   33B 

"  "  (254)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Yuma  County  on 
which  Receiver  has  Offer  and/or  Pros- 
pective Purchasers  (REO  127  and 
208)    33B 

July  22,  1936  (255)  Petition  for  Autliority  to  Transmit 
Documents  to  Ancillary  Receiver  in 
Wyoming  27 
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July  22, 1936   (256)   Order  Authorizing  Receiver  to  Trans- 
mit Documents  to  Ancillary  Receiver 
in  W^^oming 
July  23,1936   (257)  Receiver's  Inventory  and  Partial  Re- 
port. 
*'  "        (258)  Receiver 's  Exhibits  Accompi»,nying  In- 

ventory and  Report  in  3  parts. 
July  24,1936   (259)  Receiver's  Petition  for  Authority  to 
Compromise    Indebtedness    of    Giragi 

Brothers  (Loan  2130)  11 

"  "  (260)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  Giragi  Broth- 
ers         11 

Aug.     3,1936  (261)  Petition    for   Authority   to   Transmit 

Documents  to  Oregon 34 

"  ''  (262)  Order  Authorizing  Receiver  to  Trans- 
mit Documents  to  Oregon  34 

(263)   Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication  29 

"  "  (264)  Petition  for  Order  Authorizing  Sale 
and  Confirmation  Thereof  of  Promis- 
sory Notes  Secured  by  Mortgages  on 
Real  Property  situated  in  British  Col- 
umbia         29 

(265)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Promissory  Notes 
Secured  by  Mortgages  on  Real  Prop- 
erty Situated  in  British  Columbia, 
Canada  and  Other  Assets  29 

[153] 

"  "  (266)  Petition  of  Henry  S.  McCluskey,  Re- 
ceiver, for  Order  Authorizing  Him  to 
Transmit  Abstracts,  Deeds,  etc.  Per- 
taining to  Idaho  Loan  to  Charles  A. 
McLean,  His  Co- Ancillary  Receiver  in 
Idaho 26 


548  Thomas  W.  Nealon  vs. 

Exhibit  No.  XIV.— (Continued) 

Filing  Date  Instrument  FHle  No. 

Aug.  3,  1936  (267)  Order  Authorizins'  Henry  S.  McClus- 
key,  Receiver,  to  Transmit  to  his  Co- 
cillary  Receiver  in  Idaho,  Charles  A. 
McLean,  Esquire,  Abstract,  Deed,  In- 
surance Policy,  etc 26 

Aug.  l4,  1936  (268)   Petition  for  Authority  to  Repair  Roof 

on  Property  in  Globe,  Arizona 31 

"  "        (269)   Order  Authorizing  Receiver  to  Repair 

Roof  on  Property  in  Globe,  Arizona.—     31 

"  "       (270)   Petition    for   Authority   to    Transmit 

Documents  to  Oregon 34 

"           "        (271)   Order  Authorizing  Receiver  to  Trans- 
mit Documents  to  Oregon  34 

(272)  Petition   for   Authority   to   Transmit 

Documents  to  Wyoming  27 

**  *'  (273)  Order  Authorizing  Receiver  to  Trans- 
mit Documents  to  Wyoming 27 

_  "  "  (274)  Petition  of  Henry  S  McCluskey,  Re- 
ceiver, for  Authority  to  Compromise 
Loan  of  E.  S.  Westover,  of  Joseph 
City,  Ariz 10 

**  "       (275)   Order  Authorizing  Henry  S.  McClus- 

key, Receiver,  to  Compromise  Loan  of 
E.  S.  Westover  of  Joseph  City,  Ariz.     10 

"  "  (276)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (Wilson  Property — 
REO  #204— Sold  to  Henry  R.  Mer- 
chant and  wife)   2 

**  '  (277)  Order  to  Show  Cause  Why  Petition  of 
Henry  S.  McCluskey,  Receiver  of  In- 
termountain  Building  &  Ijoan  Asso- 
ciation, an  Utah  Corporation,  for  an  Or- 
der Authorizing  and  Directing  Him 
to  Sell  Real  Estate  of  Said  Corpora- 
tion at  Private  Sale  Should  Not  Be 
Granted  (Returnable  Aug.  28,  1936) 
(Reo  #204)  2 
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Aug.  14, 1936   (278)  Petition  for  Authority  to  File  Suit 

Auxiliary  and  Ancillary  to  E-268  Phx. 

**  "        (279)  Order   Authorizing   Receiver   to   File 

Suit  in  this  Court  for  Cancellation  of 

Attachment. 

[154] 

Aug.  28, 1936  (280)  Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication   (REO  204) 2 

(281)  Petition  for  Order  Authorizing  Sale 
and  Confirmation  Thereof  of  Real 
Property  in  Pima  County,  Arizona 
(REO  #204— Wilson  Property  to 
Merchant)     2 

(282)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Certain  Real 
Estate  Located  in  Pima  County,  Ariz- 
ona (Reo  #204)  2 

*'  "  (283)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Yuma 
County  on  which  Receiver  has  Offer 
and/or  Prospective  Purchasers  (Reo 
125,  126,  and  140)  33B 

"  "  (284)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Yuma  County  on 
which  Receiver  has  Offer  and/or  Pros- 
pective Purchaser  (Reo  125,  126,  and 
140)  33B 

"  "  (285)  Petition  for  Appointment  of  Apprais- 
ers To  Appraise  Property  in  ]\Iari- 
copa  County  on  which  Receiver  has 
Offers  and/or  Prospective  Purchasers 
(REC  117,  REL  2109,  REO  309,  REO 
331)    33A 

"  ''  (286)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  INIaricopa  County 
on  which  Receiver  Has  Offers  and/or 
Prospective  Purchasers  (REO  117, 
REL  2109,  REO  308,  REO  331) 33A 
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Aug.  28, 1936  (287)  Petition  for  Appointment  of  Apprais- 
ers  to   Appraise    Property   in   Mesa, 
Maricopa  County,  Arizona  (REO  40)  33A 
"          •"        (288)   Order  Appointing'  Appraisers  to  Ap- 
praise   Property    in    Mesa,    Maricopa 
.  County,  Arizona   (REO  40) 33A 

(289)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Private 
Sale,  Subject  to  Confirmation  by  the 
Court,  and  for  Order  to  Show  Cause 
Thereon  (REO  362— Mytinger  Prop- 
erty to  J.  Grant  Howard)  1 

(290)  Order  to  Show  Cause  Why  Petition  of 
Henry  S.  McCluskey,  Receiver  of  In- 
termountain  Building  &  Loan  Asso- 
ciation, an  Utah  corporation,  for  an 
Order  Authorizing  and  Directing  Him 
to  Sell  Real  Estate  of  said  Corpora- 
tion at  Private  Sale,  Should  Not  Be 
Granted    1 

[155] 

Sept.  2,  1936  (291)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (Reo  #349— McDon- 
ald Property  Sold  to  -T.  R.  Morrison)  3 
(292)  Order  to  Show  Cause  Why  the  Peti- 
tion of  Henry  S.  McCluskey,  Receiver 
of  Intermountain  Building  »&  Loan 
Association,  an  Utah  corporation,  for 
an  Order  Authorizing  and  Directing 
Him  to  Sell  Real  Estate  of  said  Cor- 
poration at  Private  Sale  Should  Not 
be    Granted    (Reo    #349— McDonald 

Property  Sold  to  J.  R.  Morrison) 3 

"  "  (293)  Petition  for  Insli-uctions  on  Offer  of 
Eugene  Leonard  and  Clara  T.  Leon- 
ard, husband  and  wife,  to  Compromise 
Indebtedness  REL  2175 7 
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Exhibit  No.  XIV.— (Continued) 

Piling  Date  Instrument  File  No. 

Sept.  2, 1936  (294)  Order  Authorizing  Henry  S.  McClus- 
key  Receiver,  to  Compromise  Indebt- 
edness of  Eugene  Leonard  and  Clara 
T.  Leonard,  husband  and  wife  (REL 
2175)    7 

"  ''  (295)  Petition  for  Instructions  on  Offer  of 
0.  C.  Williams  to  Compromise  In- 
debtedness  (REL  2170)   9 

"  "  (296)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  O.  C.  Wil- 
liams (REL  2170)  9 

Sept.    9, 1936   (297)  Affidavit  of  Service  of  Order  to  Show 

Cause  b}^  Publication 1 

Sept.  14, 1936  (298)  Order  Directing  Receiver  to  Disclaim 
lien  on  Property  by  Reason  of  Judg- 
ment. 

"  "       (299)  Petition  for  Order  Authorizing  Sale 

and  Confirmation  Thereof  of  Real 
Property  in  Pima  County,  Arizona.—       1 

'*  "        (300)   Order    Authorizing    Sale    and    Con- 

firmation Thereof  of  Certain  Real 
Estate  Located  in  Pima  County,  Ariz- 
ona (Mytinger  Property— REO  362)..       1 

"  "  (301)  Petition  for  Order  Authorizing  Re- 
ceiver to  Make  Certain  Repairs  to 
Property  Situated  in  Pinal  County, 
Arizona  31 

"  "  (302)  Order  Authorizing  Receiver  to  Make 
Certain  Repairs  to  Property  situated 
in  Pinal  County,  Arizona  31 

[156] 

"  "  (303)  Petition  for  Order  Authorizing  Re- 
ceiver to  Improve  Property  31 

"  "        (304)   Order  Authorizing  Henry  S.  McClus- 

key  Receiver,  to  Improve  Property 31 

(305)  Petition  of  Henry  S.  McCluskey,  Re- 
ceiver, Asking  for  the  Appointment  of 
Appraisers  to  Appraise  Property  in 
Maricopa  County,  Arizona,  on  which 
He  Has  Offers  and  Prospective  Pur- 
chasers     33A 
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Exhibit  No.  XIV.— (Continued) 

Filing  Date  Instrument  File  No. 

Sept.  14,  1936  (306)  Order  Appointing  Appraisers  for 
Property  in  Maricopa  County,  Ariz- 
ona, on  which  Henry  S.  McCluskey, 
Receiver,  Has  Offers  and/or  Prospec- 
tive Purchasers  (REO  #183,  #292, 
and  #333)  33A 

(307)  Petition  for  Instructions  on  Offer  of 
Nannie  Wilson  to  Compromise  Indebt- 
edness          8 

(308)  Order  Authorizing  Henry  S.  McClus- 
key Receiver,  to  Compromise  the  In- 
debtedness of  Nannie  Wilson 8 

(309)  Petition  for  the  Appointment  of  Ap- 
praisers to  Appraise  Property  in  Mari- 
copa County,  Arizona,  on  Which  He 
Has  Offers  and  Prospective  Purchas- 
ers (REO  335)  33A 

*'  "  (310)  Order  Appointing  Appraisers  for 
Property  in  Maricopa  County,  Ariz- 
ona, on  Which  Henry  S.  McCluskey, 
Receiver,  Has  Offers  and/or  Prospec- 
tive Purchasers  (REO  #335)  33A 

(311)  Petition  of  Henry  S.  McCluskey,  Re- 
ceiver, for  Authority  to  Accept  Quit- 
Claim  Deed  from  C.  G.  Madrid  and 
Beatrice  Madrid,  his  wife,  in  Lieu  of 
Foreclosure  (Loan  951)  6 

(312)  Order  Authorizing  Henry  S.  McClus- 
key Receiver,  to  Accept  Quit-Claim 
Deed  from  C.  O.  Madrid  and  Beatrice 
Madrid,  his  wife,  in  Lieu  of  Fore- 
closure (Loan  951)  6 

(313)  Petition  for  Instructions  on  Offer  of 
William  Gray  Tisdale  to  Compromise 
Indebtedness  (Loan  1457)  5 

"  "  (314)  Order  Authorizing  Receiver  to  Com- 
promise Indebtedness  of  William  Gray 
Tisdale   5 

[157] 
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Exhibit  No.  XI Y.— (Continued) 

Filing  Date  InstruiTient  Pile  No. 

Sept.  21, 1936  (315)  Affidavit  of  Service  by  Publication 
(REO  349— McDonald  Property  sold 

to  J.  R.  Morrison)  3 

"  "        (316)   Petition   for  Order  Authorizing  Sale 

and  Confirmation  Thereof  c "  Real  Prop- 
erty in  Pima  County,  Arizona.  (REO 

349)— McDonald  Property  3 

''  "  (317)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Certain  Real 
Estate  Located  in  Pima  County,  Ariz- 
ona        3 

Sept.  24, 1936  (318)  Petition  of  Henry  S.  McCluskey,  Re- 
ceiver Asking  for  Appointment  of  Ap- 
praisers to  Appraise  Property  in 
Maricopa  County,  Arizona   (Lots  10, 

11,  12  Sweeney  Tract)  33A 

(319)  Order  Authorizing  Henry  S.  McClus- 
key, Receiver,  to  Appoint  Appraiser 
for  Property  in  Maricopa  County, 
Arizona  33A 

Sept.  28, 1936  (320)  Petition   to   Revoke   Leave   of   Court 
Granted  to  Thomas  R.  Short  et  ux  to 
Join  Receiver  as  Defendant  in  Yava- 
pai County. 
"  "        (321)  Memoranda  of  Points  and  Authorities 

to  Revoke  Leave  of  Court  Granted  to 
Thomas  R.  Short  et  ux  to  Join  Re- 
ceiver as  Defendant  in  YavapaiCounty. 

(322)  Petition  for  Order  Authorizing  Re- 
ceiver to  Lease  Property  from  Owner 
for  Use  as  Clubhouse  in  Connection 
with  Golf  Course  Operated  by  the  Re- 
ceiver, and  to  Employ  Golf  Profes- 
sional (REO  #346)  59 

(323)  Order  Authorizing  Henry  S.  McClus- 
key, Receiver,  to  Lease  from  the  Own- 
er Clubhouse  in  Connection  with  Op- 
eration of  Golf  Course  and  to  Enter 
Into  a  Contract  of  Employment  for 
the  Operation  of  said  Golf  Course 59 
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Exhibit  No.  XIV.— (Continued) 

Filing  Date  Instrument  File  No. 

Sept.  28, 1936  (324)  Petition   for   Order   Authorizing   Re- 
ceiver to   Improve   Property  in  Lin- 

;  coin,  Nebraska  30 

''  "        (325)   Order    Authorizing    Receiver    to    Im- 

prove Property  in  Lincoln,  Nebraska..     30 
"      ;•  /'        (326)   Petition    for    Authority    to    Improve 

.;  Premises   (Casa  Orande  premises) 31 

**      ."        (327)   Order    Authorizing    Receiver    to    Im- 
:    .                        prove  Premises    (Casa  Grande  Prop- 
erty)         31 

[158] 

Sept.  28, 1936  (328)   Petition  of  H.  S.  McCluskey,  Receiver 
to  Compromise  Loan  of  E.  S.  West- 
over  of  Joseph  City,  Arizona,  and  to 
,\  ■,-.■■                            Vacate  Order  Heretofore  Made  There- 
on       10 

"    ,    ,"  .     (329)  Order  Authorizing-  H.   S.  McCluskey 

.  to  Compromise  Loan  of  E.  S.  West- 

\,  .  over  and  Vacating  Order  Previously 

.,.    .;  Made  Thereon  10 

"      ,     ."        (330)   Petition   for   Authority   to   Sell   Real 
Property  at  Private  Sale  and  for  Con- 
firmation thereon  and  Order  to  Show 
...     .  ,,  :.  Cause    (Almendaroz    Property — REO 

:|  ;  183)   " 4 

•*      .:■;**        (331)   Order  to  Show  Cause  Why  Petition  of 
;,.     ,'  of  Henry  S.  McCluskey,  Receiver  of 

.;.     ,^,  Intermountain  Building  &  Loan.  As- 

sociation, an  Utah  Corporation,  for  an 
,  .  .  , .  Order  Authorizing  and  Directing  him 

to  Sell  Real  Estate  of  said  corporation 
at     Private     Sale,     Should     Not     be 

Granted  (REO  183) 4 

"  "  (332)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
Court,  and  for  Order  to  Show  Cause 
Thereon  (REO  333)  14 
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Exhibit  No.  XIV— (Continued.) 

Filing  Date  Instrument  Pile  No. 

Sept.  28, 1936  (333)  Order  to  Show  Cause  Why  Petition 
of  Henry  S.  McClnskey,  Receiver  of 
Intermountain  Building  &  Loan  Asso- 
ciation, an  Utah  Corporation,  for  an 
Order  Authorizing;  and  Directing  Him 
to  Sell  Real  Estate  of  said  Corpora- 
tion at  Private  Sale,  Should  Not  be 
Granted  (REO  333— Greer  Property)  14 
"  "  (334)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  ( REO  140  —  Snow  ^  ' 
Property)   16 

(335)  Order  to  Show  Cause  Why  Petition  of 
Henry  S.  McCluskey,  Receiver  of  In- 
termountain Building  &  Loan  Asso- 
ciation, an  Utah  corporation,  for  an     ' 
Order  Authorizing  and  Directing  him 

to  Sell  Real  Estate  of  said  corporation 
at  Private  Sale,  should  not  be  Granted 
(REO  140— Snow  Property)-......,. 16 

(336)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  thereon  (REO  292  —  Smith 
Property) 20 

[159] 

(337)  Order  to  Show  Cause  Why  Petition 
of  Henry  S.  McCluskey, :  Receiver  of 
Intermountain  Building  &  Loan  Asso- 
ciation, an  Utah  corporation,  for  an 
Order  Authorizing  and  Directing  him 
to  Sell  Real  Estate  of  said  Corpora- 
tion at  Private  Sale,  Should  Not  be 
Granted  (REO  292— Smith  Property)     20 
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Exhibit  No.  XIV— (Continued.) 

Filing"  Date  Instrument  Pile  No. 

Sept.  28, 1936  (338)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  359— Rohe  Prop- 
erty)         21 

(339)  Order  to  Show  Cause  Why  Petition  of 
Henry  S.  jMcCluskey,  Receiver,  for 
Order  Authorizing  and  Directing  Him 
to  Sell  Real  Estate  of  said  corporation 
at  Private  Sale,  Should  Not  be  Granted 

(REO  359— Rohe  Property)  21 

Sept.  29, 1936  (340)  Hearing  on  Original  Proceedings — 
Nine  Exhibits  Filed,  Four  Witnesses 
Sworn,  Plaintiff  moves  for  Decree.  At- 
torney Moore  moves  for  $50.00  Attor- 
torey's  Fees. 
Oct.  3, 1936  (341)  Findings  of  Fact  and  Conclusions  of 
Law  (Approximately  500  pages)  and 
Decree,  and  Confirming  Appointment 
of  Permanent  Receiver. 
Oct.  5, 1936  (342)  Petition  of  Henry  S.  McCluskey,  Re- 
ceiver Asking  for  Appointment  of  Ap- 
praisers to  Appraise  Property  in  Mari- 
copa County,  Arizona  33A 

"  "       (343)   Order  Appointing  Appraisers  to  Ap- 

praise Property  in  Maricopa  County, 

Arizona  33A 

*'  "        (344)  Petition  for  Authority  to  Accept  Quit- 

Claim  Deed  from  Delbort  Jones  (REL 

1448)   17 

*'  "        (345)   Order  Authorizing  Receiver  to  Accept 

Quit-Claim  Deed  from  Delbert  Jones  17 
"  "  (346)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  19 
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Exhibit  No.  XIV— (Continued.) 

Filing  Date  Instrument  File  No. 

Oct.  5, 1936  (347)  Order  to  Show  Cause  Why  Petition  of 
of  Receiver  for  Order  Authorizing  and 
Directing  Him  to  Sell  Real  Estate  at 
Private  Sale  Should  Not  Be  Granted 
REO  123— Temple  Pr..  ->erty 19 

[160] 

(348)  Affidavit  of  Service  of  Petition  to 
Revoke  Leave  Heretofore  Granted  to 
Joint  Receiver  as  Defendant 134A 

(349)  Affidavit  of  Service  of  Petition  to  Re- 
voke Lease  Heretofore  Granted  to  Join 
Receiver  as  Defendant  (See  McClus- 
key  vs.  Barrett  suit)  134A 

Oct.  12, 1936  (350)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  183)  (Al- 
mendarez  Property  to  Stauffer) 4 

(351)  Petition  for  Order  Authorizing  Sale 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  183 — Almendarez  Property 

to  Stauffer)   4 

(352)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Certain  Real 
Estate  in  Maricopa  County,  State  of 
Arizona  (REO  190  —  Almendarez 
Property  to  Stauffer)  4 

(353)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  333— 
Greer  to  Talbott  14 

"  "  (354)  Petition  for  Order  Authorizing  Sale 
and  Confirmation  thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona, (REO  333— Greer  Property  to 
Talbott)    14 

"  "  (355)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Certain  Real 
Estate  in  Maricopa  County,  State  of 
Arizona  (Reo  333 — Greer  Property  to 
Talbott)    14 
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Exhibit  No.  XIV— (Continued.) 

Filing  Date  Instrument  File  No. 

Oct.  12, 193fi  (356)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  292) 
Smith  Property  to  Findley 20 

*'  "        (357)   Petition   for  Order  Authorizing  Sale 

and  Confirmation  thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona   (REO   292— Smith    Property   to 

Findley)    20 

(358)  Order  Authorizing  Sale  and  Con- 
firmation Thereof,  of  Certain  Real 
Estate  in  Maricopa  County,  State  of 
Arizona  (Reo  292— Smith  Property  to 
Findley)    i 20 

"  "  (359)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  18 

(360)  Order  to  Show  Cause  Why  Petition  of 
Receiver  for  Order  Authorizing  and 
Directing  Him  to  Sell  Real  Estate  of 
Said  Corporation  at  Private  Sale 
Should  Not  Be  Granted  (REO  198— 
Fickas  to  Amend)  18 

[161] 

(361)  Petition  for  Order  Authorizing  Re- 
ceiver to  Improve  Property  31 

(362)  Order  Authorizing  Heniy  S.  McClus- 
key  Receiver  to  Improve  Property 
(Lot  1  Block  7,  Vel  Ru.  Maricopa 
County,  Arizona)   31 

Oct.  15,1936  (363)  Petition  for  Order  Authorizing  Re- 
ceiver to  Connect  Properties  with  City 
Water  System   and   to   Sell    Existing 

I  Water  System  Supplying  Properties 
and  to  Sell  Pumps  and  Equipment 
(Reo  192,  195,  200  and  REL  1698, 
1772,  1700,  1771,  Reo  345) 31 
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Exhibit  No.  XIV— (Continued.) 

Filing  Date  Instrument  File  No. 

Oct.    15,  1936   (364)   Order  Authorizing-  Receiver  to  Connect 
Properties  with  City  Water  System, 
and   to   Sell   Existing  Water  System 
Supplying-    Properties    and    to    Sell 

Pumps  and  Equipmen-^  31 

Oct.  19, 1936  (365)  Petition  for  Authority  to  ^rant  Ease- 
ment for  Power  and  Telephone  Wires 
(REO  358)  74 

"  "        (366)   Order  Authorizing  Receiver  to  Grant 

Easement   for  Power  and   Telephone 

Wires   (REO  358)   74 

(367)  Petition  of  Henry  S.  McCluskey,  Re- 
ceiver for  Order  Authorizing  Him  to 
Transmit  Abstract  to  Charles  A.  Mc- 
Lean, his  Co-Ancillary  Receiver  in 
Idaho  (REO  558  Leaper) 26 

"  "        (368)   Order  Authorizing  Henry  S.  McClus- 

key, Receiver,  to  Transmit  Abstract  to 
his  Co-Ancillary  Receiver  in  Idaho, 
Charles  A.  McLean,  Esq.    (REO  558 

— Leaper)   26 

(369)  Petition  of  Henry  S.  McCluskey  for 
Authority  to  Transmit  Master's  Com- 
missioner's Certificate  of  Sale  to 
Boyd,  Receiver  in  Wyoming 27 

''  "  (370)  Order  Authorizing  Henry  S.  McClus- 
key to  Transmit  Master 's  Commission- 
er's  Certificate  of  Sale  to  Boyd,  Re- 
ceiver in  Wyoming  27 

"  "        (371)   Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication  (Reo  140 — 
Snow  Property  sold  to  Henderson)....     16 

"  "  (372)  Petition  for  Order  Authorizing  Sale 
and  Confirmation  Thereof,  of  Real 
Property  in  Yuma,  Yuma  County, 
Arizona  (Reo  140)  16 

"  "  (373)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Real  Property  in 
Yuma  (REO  140)  (Snow  Property  to 
Henderson)    16 

[162] 
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Exhibit  No.  XIV— (Continued.) 

Filing  Date  Instrument  File  No. 

Oct.   19,1936  (374)  Petition    for    Authority    to    Improve 

Property  31 

"  "  (375)  Order  Authorizing  Receiver  to  Im- 
prove Property  31 

"  "  (376)  Petition  for  Order  Authorizing  Sale 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  123— Temple  Property  to 
Aros)  19 

**  "        (377)   Order    Authorizing    Sale    and    Con- 

firmation  Thereof  of  Real   Property 
in  Maricopa  County,  Arizona    (REO 
123  Temple  Property  sold  to  Aros)....     19 
(378)  Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication  (REO  123) 19 

"  "  (379)  Petition  of  Receiver  Asking  for  Ap- 
pointment of  Appraisers  to  Appraise 
Property  in  Maricopa  County,  Ariz- 
ona     33A 

"  "        (380)  Order  Appointing  Appraisers  to  Ap- 

praise Property  in  Maricopa  County, 

Arizona  33A 

(381)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  359  Rohe 
Property  to  Lindlilom)  21 

*'  "       (382)  Petition  for  Order  Authorizing  Sale 

and  Confirmation  Thereof,  of  Real 
Property  in  Navajo  County,  Arizona 
(REO  359— Rolie  Property  to  Lind- 

blom )     21 

(383)  Order  Authorizing  Sale,  and  Con- 
firmation Thereof,  of  Certain  Real 
Estate  Located  in  Navajo  County, 
Arizona    (REO    359— Rohe   Property 

to  Lindblom)  21 

**  "  (384)  Petition  of  Receiver  for  Authority  to 
Accept  Quit-Claim  Deed  from  Aubrey 
A.  Moody  and  ]\Iary  G.  Moody  in  Lieu 
of  Foreclosure  (REL  1668)  22 
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Filing  Date  Instrument  File  No. 

Oct.  19, 1936  (385)  Order  Authorizini?  Receiver  to  Accept 
Quit-Claim  Deed  from  Aubrey  A. 
Moody  and  Mary  G.  Moody,  his  wife, 

in  lieu  of  Foreclosure  (REL  1668) 22 

(386)  Petition   for  Authority   to   Sell   Real 

Estate  in  Idaho  26 

''  "  (387)  Order  Confirming  Sale  of  Real  Estate 
by  McCluskey  and  McLean,  Co-An- 
cillary Receivers  of  Intermountain 
Building  &  Loan  Association  in  the 
State  of  Idaho  26 

[163] 

"  "        (388)   Petition  for  Authority  to  Transmith 

Abstract  to  Receiver  in  Idaho  26 

"  "  (389)  Order  Authorizing  Receiver  to  Trans- 
mit Abstract  to  Receiver  in  Idaho 26 

"  ''  (390)  Petition  for  Order  Authorizing  Re- 
ceiver to  Execute  Release  of  Mortgage 
on  Property  Situated  in  British  Col- 
umbia   — 29 

*'  ''        (391)   Order    Authorizing    Receiver    to    Ex- 

ecute Release  of  Mortgage  on  Prop- 
erty   Situated    in    British    Columbia, 

Canada    29 

Oct.  26, 1936  (392)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  198— 
Fickas  Property  to  R.  S.  Amend) 18 

♦'  ''  (393)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  198— Fickas  Property  to 
R.  S.  Amend)   18 

*'  "  (394)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Certain  Real 
Estate  in  Maricopa  County,  State  of 
Arizona  (REO  198 — Fickas  Property 
to  Amend)  18 
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Oct.   19,1936  (374)  Petition    for    Authority    to    Improve 

Property  31 

*'  ''  (375)  Order  Authorizing  Receiver  to  Im- 
prove Property  31 

"  "  (376)  Petition  for  Order  Authorizing  Sale 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  123— Temple  Property  to 
Aros)  19 

(377)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Real  Property 
in  Maricopa  County,  Arizona  (REO 
123  Temple  Property  sold  to  Aros)....     19 

(378)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  123) 19 

**  "  (379)  Petition  of  Receiver  Asking  for  Ap- 
pointment of  Appraisers  to  Appraise 
Property  in  Maricopa  County,  Ariz- 
ona      33A 

**  "        (380)  Order  Appointing  Appraisers  to  Ap- 

praise Property  in  Maricopa  County, 

Arizona  33A 

(381)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  359  Rohe 
Property  to  Lindlilom)  21 

*'  "       (382)  Petition  for  Order  Authorizing  Sale 

and  Confirmation  Thereof,  of  Real 
Property  in  Navajo  County,  Arizona 
(REO  359— Rolie  Property  to  Lind- 

blom )     21 

(383)  Order  Authorizing  Sale,  and  Con- 
firmation Thereof,  of  Certain  Real 
Estate  Located  in  Navajo  County, 
Arizona  (REO  359— Rohe  Property 
to  Lindblom)  21 

"  *'  (384)  Petition  of  Receiver  for  Authority  to 
Accept  Quit-Claim  Deed  from  Aubrey 
A.  Moody  and  JNIary  G.  Moody  in  Lieu 
of  Foreclosure  (REL  1668)  22 
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Oct.  19,  1936  (385)  Order  Authorizing:  Receiver  to  Accept 
Quit-Claim  Deed  from  Aubrey  A. 
Moody  and  Mary  G.  Moody,  his  wife, 
in  lieu  of  Foreclosure  (REL  1668) 22 

(386)  Petition  for  Authority  to  Sell  Real 
Estate  in  Idaho  26 

(387)  Order  Confirming  Sale  of  Real  Estate 
by  McCluskey  and  McLean,  Co-An- 
cillary Receivers  of  Intermountain 
Building  &  Loan  Association  in  the 
State  of  Idaho  26 

[163] 

'*  "        (388)   Petition  for  Authority  to  Transmith 

Abstract  to  Receiver  in  Idaho  26 

"  "  (389)  Order  Authorizing  Receiver  to  Trans- 
mit Abstract  to  Receiver  in  Idaho 26 

(390)  Petition  for  Order  Authorizing  Re- 
ceiver to  Execute  Release  of  Mortgage 
on  Property  Situated  in  British  Col- 
umbia         29 

**  "        (391)   Order    Authorizing    Receiver    to    Ex- 

ecute Release  of  Mortgage  on   Prop- 
erty   Situated    in    British    Columbia, 

Canada    29 

Oct.  26, 1936  (392)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  198— 
Fickas  Property  to  R.  S.  Amend) 18 

'*  "  (393)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  198— Fickas  Property  to 
R.  S.  Amend)   18 

"  ''  (394)  Order  Authorizing  Sale  and  Con- 
firmation Thereof  of  Certain  Real 
Estate  in  Maricopa  County,  State  of 
Arizona  (REO  198 — Fickas  Property 
to  Amend)  18 


562  Thomas  W.  Nealon  vs. 

Exhibit  No.  XIV— (Continued.) 

Piling  Date  Instrument  File  No. 

Oct.  26,1936  (395)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause     Thereon     (Reo     208  —  White 

Property)    24 

(396)  Order  to  Show  Cause  Why  Petition  of 
Receiver  for  Order  Authorizing  and 
Directing  Him  to  Sell  Real  Estate  at 
Private  Sale  Should  Not  be  Granted 
(Reo  208  White  Property)  24 

"  "  (397)  Petition  of  Henry  S.  McCluskey,  Re- 
ceiver, for  Order  Authorizing  Him  to 
Transmit  Documents  to  Charles  A. 
McLean,  His  Co-Ancillary  Receiver  in 
Idaho  26 

"  "  (398)  Order  Authorizing  Receiver  to  Trans- 
mit Documents  to  Charles  A.  McLean 
His  Co-Ancillary  Receiver  in  Idaho 
(REL  148,  212,  250,  300,  317,  422, 
597,  607,  672,  680,  1608)  26 

"  "  (399)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Maricopa 
County  (REO  355— Stafford  Prop- 
erty)       33A 

"  "  (400)  Order  Appoint  Appraisers  to  Appraise 
Property  in  Maricopa  County  (REO 
355)  33A 

[164] 

"  "  (401)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Maricopa 
County,  Arizona  (REO. 346)  35A 

"  "        (402)   Order  Appointing  Appraisers  to  Ap- 

praise Property  in  Maricopa  County, 

Arizona,   (REO  346)   33A 

Nov.  2, 1936  (403)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Pima 
County,  Arizona  (REO  206)  (REO 
348)  33E 
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Nov.  2,  1936  (404)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Pima  County,  Ariz- 
ona (REO  206  and  348)  33E 

(405)  Petition  for  Authority  to  Transmit 
Abstract  to  John  T.  Boyd,  Receiver  in 
Wyoming    27 

(406)  Order  Authorizing  and  Directing  Re- 
ceiver to  Transmit  Abstract  to  John 

T.  Boyd,  Receiver  in  Wyoming 27 

"  (407)  Petition  for  Order  Authorizing  Pay- 
ment of  Attorneys  Fees  to  Wilson, 
Wood  &  Compton  57 

(408)  Order  Authorizing  Receiver  to  Pay 
Attorneys  Fees  to  Messrs  Willson, 
Wood  &  Compton,  Attorneys  in  Flag- 
staff        57 

(409)  Petition  of  Receiver  to  Transmit  Ab- 
stracts to  his  Attorneys  in  Oregon 
(REL  1755,  REO  155,  REL  1193) 34 

"  "  (410)  Order  Authorizing  and  Directing  Re- 
ceiver to  Transmit  Abstracts  to 
Messrs.  Wilson  &  Reilly,  his  Attor- 
neys in  Oregon  34 

"  "        (411)   Petition    for   Order   Authorizing   Re- 

ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  For  Order  to  Show 
Cause  Thereon  (Westward  Ho  Garage 

— Reo  120) 53 

(412)  Order  to  Show  Cause  Why  Petition  of 
Henry  S.  McCluskey,  Receiver  of  In- 
termountain  Building  »&  Loan  Asso- 
ciation, for  an  Order  Authorizing  and 
Directing  Him  to  Sell  Real  Estate  of 
said  Corporation  at  Private  Sale, 
Should  Not  Be  Granted  (Westward 
Ho  Garage— REO  120)  53 
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Nov.  2,1936  (413)  Petition  for  Order  Extending  Time 
for  Presentation  of  Claims  for  Three 

Months  from  November  22,  1936 35 

''  "  (414)  Order  Extending  Time  for  Presenta- 
tion of  Claims  35 

[165] 

**  "  (415)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Mari- 
copa County  (S  65  ft  of  Lot  2,  Block 
6,  Smith  Piace)  33A 

"  "        (416)   Order  Appointing  Appraisers  to  Ap- 

praise Property  in  Maricopa  County, 
Arizona,  (S  65  ft  of  Lot  2,  Block  6, 

Smith  Place)  33A 

Nov.  9,1936  (417)  Receiver's  Points  and  Authorities  on 
Motion  for  Intervention  Filed  by  Wm. 
Ebell    '. N 

(418)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Propertj^  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  355— Stafford 
Property  to  Weiner)  54 

(419)  Order  to  Show  Cause  Why  Petition 
of  Receiver  for  an  Order  Authorizing 
and  Directing  Him  to  Sell  Real  Estate 
of  said  Corporation  at  Private  Sale, 
Should  Not  Be  Granted  (REO  355— 
Stafford  Property  sold  to  Weiner) 54 

Nov.  16,1936   (420)   Petition    for   Authority   to    Transmit 

Abstract  etc.  to  Receiver  in  Wyoming     27 
"           "        (421)   Order  Authorizing  Receiver  to  Trans- 
mit Abstract,  etc.  to  Receiver  in  Wyo- 
ming         27 

(422)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  208— 
White  Property  to  Schott) 24 

(423)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Yuma  Count.y,  Arizona 
(REO  208— White  Property  to  Schott)   24 
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Nov.  16,  1936  (424)  Order  Authorizing-  Sale  and  Confirma- 
tion Thereof  of  Certain  Real  Estate  in 
Yuma  County,  Arizona   (REO  208— 

White  Property  sold  to  Schott) 24 

Nov.  20, 1936  (425)  Petition  of  Receiver  for  Approval  of 
Bringing  Suit  and  Authorizing  Pil- 
ing of  Amended  Complaint  62 

"  "        (426)   Order    Approving   Bringing    of    Suit 

Against  M.  E.  Waddoups  and  Others, 
to  Set  Aside  Conveyance  of  Real  Prop- 
erty in  Maricopa  County,  Arizona, 
and  Directing  the  Filing  of  an 
Amended  Complaint  by  said  Receiver     62 

''  ''  (427)  Petition  for  Authority  to  Transmit 
Notes,  Mortgages,  Abstracts,  etc.  to 
Receiver  in  Wyoming  27 

"  "  (428)  Order  Authorizing  Receiver  to  Trans- 
mit Notes,  Mortgages,  Abstracts,  etc. 
to  Receiver  in  Wyoming  27 

[166] 

Nov.  23, 1936  (429)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  355,  Staf- 
ford Property  to  Weiner)  54 

"  "  (430)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  355  Stafford  Property  to 
Weiner)     54 

**           ''        (431)   Order    Authorizing    Sale    and    Con- 
firmation   Thereof    of    Certain    Real 
Estate  in  Maricopa  County,  State  of 
Arizona  (REO  355— Stafford  Property 
to  Weiner)  54 

"  "  (432)  Petition  of  Henry  S.  McCluskey  and 
Chas.  A.  McLean,  Co-Ancillary  Re- 
ceivers of  Intermountain  Building  & 
Loan  Association,  in  the  State  of 
Idaho,  for  Authority  to  Sell  Real 
Property  in  Idaho 26 
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Nov.  23, 1936  (433)  Order  Confirming  Sale  of  Real  Estate 
by  Henry  S.  McCluskey  and  Charles 
A.  McLean  Co-Ancillary  Receivers  of 
Intermountain  Building  &  Loan  As- 
sociation in  the  State  of  Idaho 26 

Nov.  30, 1936  (434)  Motion  to  Strike  the  Motion  for  Order 

to  Show  Cause  filed  by  Dorothy  Owens     N 
(435)   Motion  to  Strike  the  Motoin  for  Order 

to  Show  Cause  filed  by  Shrewsbury....      N 

Dec.  3, 1936  (436)  Report  of  Offer  Made  by  The  Texaco 
Company  for  Westward  Ho  Garage 
by  Receiver  53 

Dec.     7, 1936  (437)  Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication  (REO  120) 53 

(438)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  206— Dutton  to 
Berry)     55 

(439)  Order  to  Show  Cause  Why  Petition  of 
Receiver  for  Order  Authorizing  and 
Directing  Him  to  Sell  Real  Estate  at 
Private  Sale  Should  Not  Be  r4ranted 
(REO  206  — Dutton  Property  to 
Berry)     55 

(440)  Petition  for  Authority  to  Transmit 
Abstracts  to  Wyoming 27 

"  "  (441)  Order  Authorizing  Receiver  to  Trans- 
mit Abstracts  to  Receiver  in  Wyo- 
ming         27 

"  "  (442)  Petition  for  Authority  to  Improve 
Property  (Loan  2287 — Hutson  Prop- 
erty)         57 

"  "  (443)  Order  Authorizing  Receiver  to  Im- 
i  prove  Property  (loan  2287 — Hutson 
''-  Property)   57 

"^v  [167] 
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Dec.  11,  1936  (444)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  120)  53 

Dec.  14,1936  (445)  Order  Authorizing  Sale  and  Con- 
firmation Tliereof  of  Certain  Real 
Estate  in  Maricopa  County,  State  of 

Arizona  (REO  120)  53 

Dee.  15,  1936  (446)  Petition  for  Order  Authorizing  Re- 
ceiver to  Execute  Contracts,   etc.,   in 

Canada    29 

(447)  Order  Authorizing  H.  S.  McCluskey, 
Receiver,  to  execute  Contracts  relative 

to  Assets  in  Canada  29 

Dec.  18,1936   (448)   Receiver's  Reply  to  Points  and   Au- 
thorities of  William  Ebell 
Dec.  21, 1936   (449)   Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication  (REO  206) 55 

**  "        (450)   Petition  for  Order  Authorizing  Sale, 

and    Confirmation    Thereof,    of    Real 
Property    in    Pima   County,    Arizona 
(Reo  206 — Dutton  Property  to  Berry)     55 
'*  "        (451)  Order    Authorizing    Sale    and    Con- 

firmation   Thereof    of    Certain    Real 
Estate     in     Pima     County,     Arizona 
(REO  206— Dutton  Property  to  Berry)  55 
"  "        (452)   Petition    for   Order   Authorizing   Re- 

ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the   Court,    and   for   Order  to    Show 

Cause  Thereon  REO  126  63 

(453)  Order  to  Show  Cause  Why  Petition 
of  Receiver  for  Order  Authorizing 
and  Directing  Him  to  Sell  Real 
Estate  at  Private  Sale  Should  Not  be 
Granted  (REO  126— Williams  Prop- 
erty)         63 

Dec  28, 1936  (454)  Petition  for  Instructions  on  Offer  of 
Lawrence  C  Spain  and  Madeline  L 
Spain  his  wife,  to  Compromise  In- 
debtedness         71 
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Dee.  28, 1936  (455)   Order   Authorizing   Compromise   Set- 
tlement with  Lawrence  C.  Spain  and 

Madeline  L.  Spain,  his  wife  71 

"        (456)   Petition    for    Authority    to    Improve 

Property  31 

"           "        (456)   Order    Authorizing    Receiver   to    Im- 
prove Property  31 

[168] 

"  "       (459)  Petition    for   Order   Authorizing   Re- 

ceiver to  Sell  Real  Property  at  Priv- 
ate Sale  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  357— Cambridge 

Property  to  Holmes)  64 

(460)  Order  to  Show  Cause  Why  Petition 
of  Receiver  for  Order  Authorizing  and 
Directing  Him  to  Sell  Real  Estate  at 
Private  Sale  Should  not  be  Granted 
(REO    357— Cambridge    Property   to 

Holmes)    64 

Jan.     4, 1937   (461 )  Petition  for  Instructions  and  Order  to 

Execute  Deed  (REC  161)  65 

*'  "       (462)  Instructions    and    Order    to    Execute 

Deed   (REC  161— Court)   65 

Jan.     6, 1937   (463)  Petition  for  Authority  to  Make  Trip 

to  Oregon  and  Prosecute  Action 

"  "        (464)   Order  Authorizing  Receiver  to  Make 

Trip  to  Oregon  and  Prosecute  Action. 

Jan.  11,  1937   (465)   Petition  for  Authority  to  Repair  and 

Improve  Property  (Loan  2124)  31 

"  "        (466)   Order  Authorizing  Receiver  to  Repair 

and  Improve  Property  (Loan  2124)....     31 
"  "        (467)   Petition  for  Authority  to  Repair  and 

Improve  Property  (REL  2287) 57 

"  "        (468)   Order    Authorizing    Receiver    to    Re- 

pair   and    Imin-ove    Property     (REL 

2287)   " 57 

"  "        (469)   Petition  on  Allowing  Attorney's  Fees 

and  Ordering  Receiver  to  Pay  Same....     67 
(470)  Affidavit    of    Service    by   Publication 

(REO  126— Williams  to  Dart)  63 
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Jan.  11,1937  (471)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in   Yuma   County,   Arizona  ' 

(REO  126— VvUliams  to  Dart)  63 

(472)  Order  Authorizing  Sale  and  Confirma- 
tion Thereof  of  Certain  Real  Estate  in 
Yuma  County,  Arizona  (REO  126 
Williams  Property  sold  to  Dart)  63 

Jan.  18, 1937  (473)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  357) 
(Cambridge  Property  to  Holmes) 64 

(474)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona, (REO  357)  (Cambridge  Prop- 
erty to  Holmes)  64 

[169] 

(475)  Order  Authorizing  Sale  and  Confirma- 
tion Thereof,  of  Real  Property  in 
Maricopa  County,  Arizona  (REO  357) 
(Cambridge  Property  to  Holmes)...        64 

Feb.  1,  1937  (476)  Petition  for  Authority  to  Pay  Loan 
(Re  Loan  #4  from  The  First  Trust 
Co.,  Lincoln,  Nebraska)  30 

(477)  Order  Authorizing  Payment  of  Loan 
(REL  #4  from  The  First  Trust  Co., 
Lincoln,  Nebraska)  30 

(478)  Petition  for  Authority  to  Transmit 
Documents  and  Papers  to  Wyoming 

(479)  Order  Authorizing  Receiver  to  Trans- 
mit Documents  and  Papers  to  Wyo- 
ming 

Feb.     8, 1937  (480)   Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Maricopa 

County  (REO  187  and  335)  33A 

(481)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  ]\Iaricopa  County 
Arizona  (REO  187  and  335) ."  33A 
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Feb.  15, 1937  (482)  Petition  for  Authority  to  Accept  Quit- 
claim Deed  of  Henry  H.  Scorse  and 
wife  in  Lieu  of  Foreclosure 68 

■  "  "  (483)  Order  Authorizing  Receiver  to  Accept 
Quit-Claim  Deed  of  Henry  H.  Scorse 
and  wife  in  Lieu  of  Foreclosure 68 

(484)  Petition  for  Order  Authorizing  Re- 
■'  ceiver  to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  127)  (Yuma 
Sale  to  V.  L.  Ward)  69 

(485)  Order  to  Show  Cause  Why  Petition 
of  Receiver  for  An  Order  Authorizing 
and  Directing  Him  to  Sell  Real  Estate 
of  Said  Corporation  at  Private  Sale, 
Should  Not  Be  Granted  69 

Mar.  1, 1937  (486)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  127) 
(Yuma  Sale  to  V.  L.  Ward) 69 

*'  "  (487)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Yuma  County,  Arizona 
(REO  127— V.  L.  Ward)  69 

"  "  (488)  Order  Authorizing  Sale  and  Confirma- 
tion Thereof,  of  Real  Property  in 
Yuma  County,  Arizona  (REO  127— 
Ward)   69 

[170] 

Feb.  15,  1937  (489)  Petition  I'or  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  187— Robert  L. 

Shelpherd)   70 

''  "        (490)   Order  to  Show  Cause  Why  Petition  of 

Receiver  for  an  Order  Authorizing 
and  Directing  Him  to  Sell  Real  Estate 
of  Said  Corporation  at  Private  Sale, 
Should  Not  Be  Granted   (REO  187)     70 
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Mar.    1, 1937   (491)  Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication  (REO  187) 70 

(492)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  187— Shepherd)  70 

"  "        (493)   Order  Authorizing  Sale  and  Confirma- 

tion Thereof,  of  said  Real  Property  in 
Maricopa  County,  Arizona  (REO  187)    70 

'*  "        (494)  Petition    for   Order    Authorizing   Re- 

ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  in  Maricopa  County,  Ariz- 
ona, Subject  to  Confirmation  by  the 
Court,  and  for  Order  to  Show  Cause 

Thereof  (REO  335)  73 

(495)  Order  to  Show  Cause  Why  Petition  of 
Receiver  for  an  Order  Authorizing 
and  Directing  Him  to  Sell  Real  Estate 
of  said  Corporation  at  Private  Sale, 
Should  Not  Be  Granted  (REO  335)....     73 

"  "  (496)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Maricopa 
County,  Arizona  (REO  190— REL 
2289)  33A 

"  "  (497)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Maricopa  County, 
Arizona,  (REO  190— REL  2289) 33A 

"  "        (498)   Petition  for  Order  Requiring  Direc- 

tors of  Intermountain  Bldg.  &  Loan 
Association  to  Hold  Directors  Meeting     N 

"  "  (499)  Order  Directing  and  Requiring  Direc- 
tors of  Intermountain  Building  & 
Loan  Association  to  Hold  Directors 
Meeting N 

"  "  (500)  Petition  for  Order  Authorizing  Sale 
and/or  Exchange  of  Office  Furniture 
and  Equipment  40 

"  "  (501)  Order  Authorizing  Sale  and/or  Ex- 
change of  Office  Furniture  and  Equip- 
ment         40 

[171] 
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Exhibit  No.  XIV— (Continued.) 

Filing  Date  Instrument  File  No. 

Mar.  1, 1937  (502)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  property  in  Maricopa 
County,  Arizona  (REO  358)  33 A 

"  "  (503)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Maricopa  County, 
Arizona  (REo'358)  33A 

"  "  (504)  Petition  for  Authority  to  Execute 
Quit-Claim  Deed  in  Favor  of  R.  Zahn 
to  Clear  Title  to  Property  in  the  Citj^ 
of  Portland  34 

''  ''        (505)   Order  Authorizing  MeCluskey  to  Ex- 

ecute and  Deliver  Quit  Claim  Deed  in 
Order  to  Clear  Title  to  Lots  11  and 
12  in  Block  1,  Hannun's  Addition  to 

the  City  of  Portland  34 

(506)  Petition  for  Authority  to  Lease  Hotel 

Property  at  Wellton,  Arizona 71 

"  "        (507)   Order  Authorizins:  Receiver  to  Lease 

Hotel  Property  at  Wellton,  Arizona....     71 
(508)  Petition  for  Authority  to  Bring  Suit 
Against  Fidelity  &  Deposit  Company 
of  Maryland  O 

"  "        (509)   Order  Authorizing  Receiver  to  Bring 

Suit  Against  Fidelity  &  Deposit  Co. 

of  Maryland  G 

Mar.  8,  1937  (510)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  l)y 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  358— Kulp  Sale)  74 
(511)  Order  to  Show  Cause  Why  Petition  of 
Receiver  for  an  Order  Authorizing 
and  Directing  Him  to  Sell  Real  Estate 
at  Private  Sale  Should  Not  Bo 
Granted   (REO  358— Kulp  Sale) 74 

**  "  (512)  Petition  for  Appointment  of  Apprais- 
ers to  Ap]iraise  Property  in  (^rila 
County,  Arizona  (REO  182)  33F 
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Exhibit  No.  XIV— (Continued.) 

Filing  Date  Instrument  Pile  No 

Mar.  8,  1937  (513)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Gila  County,  Ariz- 
one,  (REO  182)  33F 

"  "  (514)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  190— Bail  Sale)  75 
(515)  Order  to  Show  Cause  Why  Petition  of 
Receiver  for  an  Order  Authorizing 
and  Directing  Him  to  Sell  Real  Estate 
at  Private  Sale  Should  Not  Be 
Granted  (REO  190— Bail  Sale) 75 

[172] 

"  "        (516)   Petition   for   Order   Authorizing   Re- 

ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon  (REO  308— Waterman 

Sale) 76 

(517)  Order  to  Show  Cause  Why  Petition  of 
Receiver  for  an  Order  Authorizing 
and  Birecting  Him  to  Sell  Real  Estate 
at  Private  Sale  Should  Not  Be 
Granted  (REO  308— Waterman  Sale)     76 

"  ''  (518)  Petition  for  Appointment  of  Apprais- 
ers to  Appraise  Property  in  Pinal 
County,  Arizona  (REO  180) 33G 

"  ''  (519)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Pinal  County, 
Arizona  (REO  180)  33G 

"  "  (520)  Petition  to  Modify  Order  Authorizing 
Lease  of  Hotel  Property  at  Wellton, 
Arizona  71 

**  "  (521)  Order  Authorizing  Receiver  to  Modify 
Order  Authorizing  Lease  of  Hotel 
Property  at  Wellton,  Arizona  71 
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Exhibit  No.  XIV— (Continued.) 

Filing  Date  Instrument  File  No 

Mar.  11,  1937  (522)  Order  Directing  Directors  of  Inter- 
mountain  Building-  and  Loan  Associa- 
tion to  Hold  Meeting  and  Appoint 
Stanley  Jerman  Attorney  in  Fact  for 

Corporation  N 

Mar.  15,  1937  (523)  Affidavit  of  Service  of  Order  to  Show 
Cause    by    Publication    (REO    335— 

Hooper  Sale)  73 

Mar.  22,  1937  (524)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona  (REO  335— Hooper  Sale) 73 

"  "  (525)  Order  Authorizing  Sale  and  Confirma- 
tion Thereof  of  Real  Property  in  Mari- 
copa County,  Arizona  (Hooper  Sale 
—REO  335)  73 

''  "  (526)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  358— Kulp  Sale)  74 

**  "  (527)  Affidavit  of  Service  of  Order  to  Show 
Cause  by  Publication  (REO  358, 
Kulp)    74 

**  "  (528)  Order  Authorizing  Sale  and  Confirma- 
tion Thereof  of  Real  Property  in 
Maricopa  County,  Arizona  (REO  358 
—Kulp  Sale)  74 

[173] 

"  "        (529)   Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication   (REO  190) 75 

**  ''  (530)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  190— Dail  Sale)  75 

'*  "  (531)  Order  Authorizing  Sale  and  Confirma- 
tion Thereof  of  Real  Property  in 
Maricopa  County,  Arizona  (REO  190 
—Dail   Sale)    75 
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Exhibit  No.  XIV.— (Continued) 

Filing  Date  Instrument  File  No 

Mar.  22,  1937   (532)   Affidavit  of  Service  of  Order  to  Show 

Cause  by  Publication   (REO  308) 76 

"  "  (533)  Petition  for  Order  Authorizing  Sale, 
and  Confirmation  Thereof,  of  Real 
Property  in  Maricopa  County,  Ariz- 
ona (REO  308— Waterman  Sale) 76 

"  "  (534)  Order  Authorizing  Sale  and  Confirma- 
tion Thereof  of  Real  Property  in  Mari- 
copa County,  Arizona  (REO  308 — 
Waterman  Sale) 76 

''  "  (535)  Petition  for  Appointment  of  Apprais- 
ers ot  Appraise  Property  in  Maricopa 
County,  Arizona  (REO  325)  33A 

*'  "  (536)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Maricopa  County, 
Arizona  (REO  325)  33A 

"  "■        (537)   Petition  for  Appointment  of  Apprais- 

ers to  Appraise  Property  in  Maricopa 
County  Arizona 

"  "        (538)   Order  Appointing  Appraisers  to  Ap- 

praise Property  in  Maricopa  County, 
Arizona 

'*  "■        (539)  Petition  for  Appointment  of  Apprais- 

ers to  Appraise  Property  in  Pinal 
County,  Arizona 

"  "        (540)   Order  Appointing  Appraisers  to  Ap- 

praise Property  in  Pinal  County, 
Arizona 

"  "  (541)  Petition  for  Authority  to  Compromise 
Indebtedness  of  C.  G.  Madrid  and 
wife   6 

"  ''  (542)  Order  Appointing  Appraisers  to  Ap- 
praise Property  of  C.  G.  Madrid  and 
wife   - 6 

"  "■        (543)   Inventory  and  Partial  Report  No.- 2 

[174] 
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Exhibit  No.  XIV.— (Continued) 

Filing  Date  Instrument  File  No 

Mar.  29, 1937  (544)  Petition  for  Order  Authorizing  Re- 
ceiver to  Sell  Real  Property  at  Priv- 
ate Sale,  Subject  to  Confirmation  by 
the  Court,  and  for  Order  to  Show 
Cause  Thereon 
=  '   "  ''        (545)   Order  to  Show  Cause  Why  Petition  of 

Receiver  for  an  Order  Authorizing 
and  Directing  Him  to  Sell  Real  Estate 
at  Private  Sale  Should  Not  Be 
Granted 

"  "        (546)   Petition  for  Appointment  of  Apprais- 

ers to  Appraise  Property  in  Yuma 
County,  Arizona 

"  ''  (547)  Order  Appointing  Appraisers  to  Ap- 
praise Property  in  Yuma  County, 
Arizona 
Mar.  31, 1937  (548)  Petition  for  Order  Approving  and 
Ratifying  Expenditures  Heretofore 
Made  on  Wellton  Hotel  Property 71 

"  "  (549)  Order  Approving  and  Ratifying  Ex- 
penditures Heretofore  Made  by  Re- 
ceiver on  Wellton  Hotel  Property 
(Signed  April  5,  1937)  71 

[175] 


EXHIBIT  No.  XV 

MISCELLANEOUS  CASES 

44001 — H.  S.  McCluskey,  versus  Waddoups,  M.  E. 
et  al.  (This  is  a  suit  to  set  aside  the  deed  fraud- 
ently  conveying  all  of  Waddoups'  property  to  Bene- 
ficial Investment  Company  and  Beneficial  Invest- 
ment Company  to  Edward  E.  Jenkins  and  Edna  T. 
Jenkins,  his  wife.     F^lahovate  on  this  suit  as  to  total 
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amount,  etc.,  and  importance  to  creditors  of  asso- 
ciation).    (Maricopa) 

9131 — H.  S.  McCluskey,  versus  County  of  Yuma. 
This  is  a  suit  to  recover  taxes  in  the  sum  of  $68.72). 
Judgment  was  entered  February  18,  1937.  (Yuma). 

H.  S.  McCluskey,  versus  Navajo  County,  et  aL 
This  is  a  suit  to  recover  $516.27.  The  moneys  paid 
for  taxes  were  misapplied  to  other  lands  in  Navajo 
County  not  owned  by  this  association.     (Navajo) 

44055 — H.  S.  McCluskey,  versus  Henderson, 
Lannas  S.  et  al.  Complaint  in  mandamus  filed. 
(This  suit  is  in  regard  to  taxes  paid  on  the  Lynn 
Lockhart  property  in  the  sum  of  $411.28).  (Mari- 
copa) 

13766— H.  S.  McCluskey,  versus  Short,  Thomas 
R.  et  al.  Foreclosure  complaint  filed.  Interpleader 
suit  filed  against  H.  S.  McCluskey  and  R.  O.  Bar- 
rett to  determine  ownership  of  the  note  and  mort- 
gage sought  to  be  foreclosed.     (Yavapai) 

JUSTICE  COURT 

H.  S.  McCluskey,  versus  Parks,  Henry.  Com- 
plaint filed  in  West  Phoenix  Precinct  for  delinquent 
rent  in  the  sum  of  $131.00.  No  service  made  on 
Parks  as  he  is  out  of  the  state. 

H.  S.  McCluskey,  versus  Burnham,  W,  L.  Suit 
in  the  justice  court  at  Mesa  to  recover  $23.50  de- 
linquent rent.     This  case  is  ready  to  close. 
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FEDERAL  COURT 

E-268  Phoenix— H.  S.  McCluskey,  versus  Fidel- 
ity &  Deposit  Company,  et  al.  The  original  com- 
plaint in  this  suit  on  the  bonds  of  officers  was  tiled 
in  the  Superior  Court.  Later  this  suit  was  moved 
to  the  Federal  Court. 

(Suits  filed  against  H.  S.  McCluskey,  in  the 

main  suit.) 

E-268  Phoenix — Southwestern  Fire  Insurance 
Compaii^  versus  H.  S.  McCluskey.  This  is  a  suit 
for  offset. 

E-268  Phoenix — J.  H.  Shrewsbury,  versus  H.  S. 
McCluskey.    This  is  a  suit  for  offset. 

E-268  Phoenix — Owens,  Preston  versus  H.  S. 
McCluskey.    This  is  a  suit  for  offset.  [176] 

42100-a — Y.  C.  White,  as  Superintendent  of 
Banks  for  the  State  of  Arizona,  and  Receiver  of 
the  Intermountain  Building  and  Loan  Association 
of  Arizona,  a  corporation,  versus  Ralph  ^lurphy, 
Winifred  E.  Murphy,  et  al,  and  Henry  S.  McClus- 
key, received  of  the  Intermoimtain  Building  and 
Loan  Association  of  Utah.  H.  S.  McCluskey  was 
named  as  party  defendant  in  this  suit  in  order  that 
the  plaintiff  could  get  clear  title  to  property  set  up 
in  this  foreclosure  complaint. 

SUPREME  COURT 

3780— Forst,  Mathilda  J.  versus  H.  S.  McCluskey. 
In  this  case,  Mathilda  J.  Forst  recovered  judgment 
against  the  association  after  the  federal  court  bad 
taken  jurisdiction  of  the  assets.    She  then  garnished 
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the  funds  of  the  association  in  the  Valley  National 
Bank.  H.  S.  McCluskey  moved  to  quash  the  gar- 
nishment. Motion  granted.  $2300.00  which  has 
been  set  aside  should  be  restored  to  the  corpus  of 
the  estate's  funds.  Statement  of  costs  for  appellee 
was  filed  in  the  Supreme  Court  in  the  sum  of 
$121.05.  Mathilda  J.  Forst  has  filed  a  claim  and  the 
amount  of  costs  should  be  deducted  before  any  pay- 
ment is  made  to  her.  [177] 

[Endorsed]:     Rec's  Exhibit  No.  1  Admitted  and 
Filed  Sept.  20,  1937. 

[Endorsed] :     Filed    Sep.  3,  1937.  [178] 


[Title  of  District  Court  and  Cause.] 

ORDER  APPROVING  FINAL  ACCOUNT  OF 
HENRY  S.  McCLUSKEY,  RECEIVER  OF 
INTERMOUNTAIN  BUILDING  AND 
LOAN  ASSOCIATION;  GRANTING  HIS 
PETITION  FOR  DISCHARGE  AND  EX- 
EMPTING HIS  BOND;  AND  ORDER  EX- 
TENDING TIME  FOR  FIXING  AND  AL- 
LOWING COMPENSATION 

Henry  S.  McCluskey  having  filed  herein  his  final 
account  and  report  as  Receiver  of  Intermountain 
Building  and  Loan  Association,  a  corporation,  to- 
gether with  his  petition  for  discharge  and  the  ex- 
oneration of  his  bond  and  the  allowance  to  him  of 
additional  compensation;  and  an  order  to  show 
cause  having  been  issued  thereon,  service  of  which 
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has  been  duly  riade  by  delivering  a  copy  thereof, 
together  with  a  copy  of  said  final  account  and  re- 
port to  HaiT}'^  W.  Hill,  Receiver  of  Intermountain 
Building  and  Loan  Association,  a  corporation,  and 
by  delivering  to  James  R.  Moore,  Attorney  of 
record  in  this  action  for  defendant,  Intermountain 
Building  and  Loan  Association,  a  copy  of  said  or- 
der and  a  copy  of  said  final  account  and  report, 
and  upon  all  creditors  and  parties  interested  in 
these  proceedings  by  publishing  said  order  to  show 
cause  twice  in  the  Arizona  Republic,  a  newspaper 
of  general  circulation  published  in  Phoenix,  Ari- 
zona; all  being  done  in  accordance  with  said  order 
to  show  cause  issued  by  this  Court  on  the  3rd  day 
of  September,  1937,  wherein  the  time  was  fixed 
for  [179]  a  hearing  upon  said  final  account  and 
report  and  petition  of  said  Henry  S.  McCluskey 
on  the  20th  day  of  September,  1937. 

And  said  matter  coming  on  regularly  for  hear- 
ing on  said  20th  day  of  September,  1937  and  no 
objection  having  been  filed  to  said  account,  report 
and  petition,  and  the  Court  having  examined  said 
account  and  report,  and  the  said  Henry  S.  Mc- 
Cluskey having  introduced  testimony  as  to  the  rea- 
sonable value  of  his  services  as  Receiver,  and  the 
Court  having  taken  said  matters  under  advisement 
and  now  being  advised  in  the  premises, 

It  Is  Ordered  and  Decreed,  that  said  final  ac- 
count and  report  is  approved  and  allowed,  and 

It  Is  Further  Ordered,  that  the  petition  of  said 
Henry  S.  McCluskey  praying  that  he  be  discharged 
as  such  Receiver  and  his  bond  exonerated  is  herebv 
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granted,  and  he  is  discharged  as  such  Receiver 
and  his  bond  exonerated. 

In  reference  to  petitioner's  request  for  an  imme- 
diate allowance  to  him  of  additional  compensation, 
the  Court  is  of  the  opinion  that  such  suggestion  is 
clearly  inadmissable  at  this  time. 

Assets  of  the  corporation,  to  a  large  amount  con- 
sisting of  both  real  and  personal  property,  will 
have  to  be  converted  into  cash  and  properly  ap- 
plied and  distributed  before  the  termination  of  the 
receivership,  and  it  is  impossible,  at  this  stage  of 
the  proceedings,  to  foresee  with  any  degree  of  ac- 
curacy, what  questions  or  complications  may  arise 
in  the  case  before  it  reached  a  conclusion.  Future 
contingencies,  at  present  undeterminable,  will  un- 
doubtedly arise  directly  related  to  the  acts  of  pe- 
titioner as  Receiver.  When  these  are  realized  they 
must,  of  necessity,  enter  into  and  largely  control 
any  fair  and  equitable  allowance.  A  final  adjust- 
ment of  compensation,  at  the  close  [180]  of  the 
receivership,  will  afford  ample  opportunity  for  the 
allowance  to  petitioner  of  any  excess  of  value  of 
his  services  over  the  amount  he  has  already  re- 
ceived, and  at  the  same  time  will  insure  to  creditors 
of  the  estate  an  allowance  of  only  such  fees  as  shall 
be  fair  and  just  to  them. 

The  Court,  therefore,  reserves  action  on  peti- 
tioner's claim  for  additional  compensation  until  the 
conclusion  of  the  suit.     It  is  so  ordered. 
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Dated  this  12th  day  of  October,  1937. 
DAVE  W.  LING 
Judge 

[Endorsed]:     Filed  Oct  12  1937.   [181] 


[Title  of  District  Court  and  Cause.] 

ORDER   TO   SHOW   CAUSE 

Thomas  W.  Nealon,  having  filed  herein  his  ver- 
fied  petition  for  allowance  of  attorney's  fees  for 
legal  services  rendered  and  expenses  incurred  in  the 
preparation,  institution  and  trial  of  the  above  en- 
titled suit,  wherein  he  prayed  that  this  Court  allow 
to  him  as  solicitor  for  the  plaintiffs  such  sum  as  it 
should  deem  reasonable  compensation  to  him  for  his 
services  rendered  in  connection  with  the  prepara- 
tion, institution  and  trial  of  said  cause,  including 
the  services  rendered  by  him  on  the  appeal  from  the 
interlocutor}^  decree  rendered  therein  to  the  Ninth 
Circuit  Court  of  Appeals,  and  for  his  services  in 
opposing  the  petition  of  the  defendant  and  J.  A. 
Malia  to  the  Supreme  Court  of  the  United  States 
for  a  writ  of  certiorari  to  review  the  ])i'oceedings 
in  the  District  Court  and  Circuit  Court  of  Appeals, 
such  allowance  to  be  on  the  basis  of  one-half  of 
such  sum  as  the  Court  may  find  to  be  a  reasonable 
sum  for  all  legal  services  rendered  by  the  solicitors 
for  the  plaintiffs  in  the  premises,  and  for  an  al- 
lowance of  out-of-pocket  expenses  necessarily  in- 
curred by  said  petitioner  in  the  premises;  and  that 
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this  Court  establish  and  fix  a  lien  upon  the  assets 
now  in  the  hands  of  the  Receiver  of  the  Intermoun- 
tain  Building  &  Loan  Association,  an  Utah  corpora- 
tion, for  such  allowance  as  it  may  make  to  said 
petitioner  upon  said  petition  for  services  rendered 
and  expenses  incurred,  and  that  said  Receiver  be 
authorized  and  directed  to  pay  the  amount  of  such 
allowances  to  said  petitioner  from  the  fund  of  the 
receivership  estate  now  in  his  possession,  and  that 
each  of  the  2,792  creditors  of  said  Association  who 
have  elected  to  accept  the  benefit  of  said  petitioner's 
efforts  bear  their  proportion  of  such  allowance ;  and 
that  in  the  event  this  Court  should  deem  it  inad- 
visable at  this  time  to  pay  to  said  petitioner  the 
full  amount  which  he  would  be  entitled  to  for  his 
services  as  solicitor  for  the  plaintiffs  in  said  pro- 
ceedings, that  the  Court  made  an  allowance  to  said 
petitioner  for  the  amount  of  the  out-of-pocket  ex- 
penses incurred  by  him  and  an  allowance  upon  ac- 
count  of  the   services   rendered   by   him;   and   the 
Court  being  fully  advised  in  the  premises, 

It  Is  Hereby  Ordered  that  the  defendant  in  the 
above  entitled  suit  and  all  of  its  creditors,  Harry 
W.  Hill,  Esq.,  Receiver  of  the  defendant  corpora- 
tion, and  all  persons  interested  in  said  suit  file  with 
this  Court  in  the  office  of  the  Clerk  of  this  Court 
at  Phoenix,  Arizona,  any  objections  they  may  have 
to  the  granting  of  said  petition  on  or  before  twelve 
days  from  the  date  hereof,  and  it  is  further  ordered 
that  said  petition  of  said  Thomas  W.  Nealon  be 
heard  upon  its  merits  on  the  15  day  of  November, 
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1937,  at  10  o'clock  A.M.,  or  as  soon  thereafter  as 
the  parties  can  be  heard. 

It  Is  Further  Ordered  that  service  of  this  order 
be  made  upon  Harry  W.  Hill,  Esq.,  Receiver  of 
Interinountain  Building  &  Loan  Association,  and 
Utah  corporation,  by  delivering  to  and  leaving  with 
said  Harry  W.  Hill,  Esq.,  a  true  copy  hereof,  to- 
gether with  a  true  copy  of  said  petition,  at  his 
office,  No.  313  Luhrs  Building,  Phoenix,  Arizona, 
and  also  upon  his  counsel  of  record  Alexander 
B.  [227]  Baker,  L.  B.  Whitney  and  Lawrence  L. 
Howe,  at  their  offices  in  the  Lulirs  Tower,  Phoenix, 
Arizona. 

It  Is  Further  Ordered  that  service  of  this  order 
be  made  upon  the  defendant,  Intermountain  Build- 
ing &  Loan  Association,  a  corjooration,  by  deliver- 
ing to  and  leaving  with  James  R.  Moore,  Esq.,  at- 
torney of  record  in  this  suit  for  said  defendant,  at 
his  office  in  the  City  of  Phoenix,  Arizona,  a  true 
copy  of  this  order,  together  with  a  true  copy  of 
said  petition. 

It  Is  Further  Ordered  that  service  of  this  order 
be  made  upon  all  creditors  of  the  Intermountain 
Building  &  Loan  Association,  an  Utah  corpora- 
tion, and  upon  all  parties  interested  in  said  pro- 
ceeding, by  publishing  this  order  2  times  in  the 
Arizona  Republic,  a  newspaper  of  general  circula- 
tion, published  in  Phoenix,  Maricopa  County,  Ari- 
zona. 
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Dated  at  Phoenix,  Arizona,  this  15  day  of  Oc- 
tober, 1937. 

DAVE  W.  LING 

Judge   of   United   States 
District  Court 

Received  copy  of  Order  to  Show  Cause  to  which 
is  attached  copy  of  Petition  of  Thomas  W.  Nealon 
for  Allowance  of  Attorney's  Fees  for  Legal  Serv- 
ices Rendered  and  Expenses  Incurred  in  the  Prep- 
aration and  Trial  of  the  above  Entitled  Suit,  this 
15  day  of  October,  1937. 

JAMES  A.  MOORE 

Attorney    for    Defendant    In- 
termountain      Building      & 
Loan  Association 
HARRY  W.  HILL 

Receiver     of     Intermountain 
Building   &   Loan    Associa- 
tion 
BAKER  &  WHITNEY 
LAWRENCE  L.  HOWE 
Attorneys  for  Receiver 
[Endorsed]:     Filed  Oct  15  1937.  [228] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE  OF  ORDER 
TO  SHOW  CAUSE 

State  of  Arizona, 
County  of  Maricopa — ss. 

Thomas  W.  Nealon,  being  first  duly  sworn  on 
oath,  deposes  and  says: 

That  on  the  15th  day  of  October,  1937,  he  re- 
ceived from  the  above  named  court  an  Order  to 
Show  Cause  in  the  above  entitled  action  issued  on 
said  15th  day  of  October,  1937. 

That  in  accordance  with  the  terms  of  said  Order 
to  Show  Cause  he  duly  served  the  same  upon  all 
creditors  of  the  Intermountain  Building  &  Loan 
Association,  an  Utah  corporation,  and  upon  all 
parties  interested  in  said  proceedings,  by  causing 
a  true  copy  of  said  Order  to  Show  Cause  to  be 
published  two  times  in  the  Arizona  Republic,  a 
newspaper  of  general  circulation  published  in  the 
City  of  Phoenix,  Maricopa  County,  Arizona,  towit, 
on  the  16th  and  17th  days  of  October,  1937;  that 
attached  hereto  and  made  a  part  hereof  is  the  affi- 
davit of  publication  of  said  Order  to  Show  Cause 
made  by  Chas.  A.  Caldwell,  Assistant  Cashier  and 
Agent  of  the  Arizona  Publishing  Company,  pub- 
lishers of  the  Arizona  Republic,  to  which  is  at- 
tached a  true  copy  of  said  Order  to  Show  Cause. 
THOMAS   W.   NEALON 

Subscribed  and  sworn  to  before  me  this  18th 
day  of  December,  1937. 

[Seal]  EMMA  P.  HOWEY 

Notary  Public 
My  Commission  Expires:  April  9,  1941.  [229] 
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State  of  Arizona, 
County  of  Maricopa — ss. 

Chas.  A.  Caldwell,  being  first  duly  sworn  upon 
oath  deposes  and  says: 

That  he  is  the  Assistant  Cashier  and  agent  of 
the  Arizona  Publishing  Company,  publishers  of 
Arizona  Republic,  a  newspaper  of  general  circula- 
tion in  the  County  of  Maricopa,  State  of  Arizona, 
published  at  Phoenix,  Arizona,  and  that  the  copy 
hereto  attached  is  a  true  copy  of  the  advertisement 
published  in  the  said  i^aper  for  a  period  of  Two 
days,  as  follows:    October  16,  17,  1937. 

CHAS.  A.  CALDWELL 

Assistant  Cashier  and  Agent. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  October  A.D.  1937. 

[Seal]  C.  O.   PHILLIPS 

Notary  Public 
My  Commission  Expires  October  8,  1938. 


[Title  of  District  Court  and  Cause.] 

ORDER   TO   SHOW   CAUSE 

Thomas  W.  Nealon,  having  filed  herein  his  veri- 
fied petition  for  allowance  of  attorney's  fees  for 
legal  services  rendered  and  expenses  incurred  in 
the  prej)aration,  institution  and  trial  of  the  above 
entitled  suit,  wherein  he  prayed  that  this  Court 
allow  to  him  as  solicitor  for  the  plaintiffs  such  sum 
as  it  should  deem  reasonable  comj)ensation  to  him 
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for  his  services  rendered  in  connection  with  the 
preparation,  institution  and  trial  of  said  cause,  in- 
cluding the  services  rendered  by  him  on  the  appeal 
from  the  interlocutry  decree  rendered  therein  to 
the  Ninth  Circuit  Court  of  Appeals,  and  for  his 
services  in  opposing  the  petition  of  the  defendant 
and  J.  A.  Malia  to  the  Supreme  Court  of  the 
United  States  for  a  writ  of  certiorari  to  review 
the  proceedings  in  the  District  Court  and  Circuit 
Court  of  Appeals,  such  allowance  to  be  on  the  basis 
of  one-half  of  such  sum  as  the  Court  may  find  to 
be  a  reasonable  sum  for  all  legal  services  rendered 
by  the  solicitors  for  the  plaintiffs  in  the  premises, 
and  for  an  allowance  of  out-of-pocket  expenses 
necessarily  incurred  by  said  petitioner  in  the  prem- 
ises; and  that  this  Court  establish  and  fix  a  lien 
upon  the  assets  now  in  the  hands  of  the  Receiver 
of  the  Intermountain  Building  &  Loan  Asso- 
cia-  [230]  tion,  an  Utah  corporation,  for  such  al- 
lowance as  it  may  make  to  said  petitioner  upon 
said  petition  for  services  rendered  and  expenses 
incurred,  and  that  said  Receiver  be  authorized  and 
directed  to  pay  the  amount  of  such  allowances 
to  said  petitioner  from  the  fund  of  the  receiver- 
ship estate  now  in  his  possession,  and  that  each  of 
the  2,792  creditors  of  said  Association  who  elected 
to  accept  the  benefit  of  said  petitioner's  efforts  bear 
their  proportion  of  such  allowance ;  and  that  in  the 
event  this  Court  should  deem  it  inadvisable  at  this 
time  to  pay  to  said  petitioner  the  full  amount  which 
he  would  be  entitled  to  for  his  services  as  solicitor 
for  the  plaintiffs  in  said  proceedings,  that  the  Court 
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make  an  allowance  to  said  petitioner  for  the  amount 
of  the  out-of-pocket  expenses  incurred  by  him  and 
an  allowance  upon  accomit  of  the  services  rend- 
ered by  him;  and  the  Court  being  fully  advised  in 
the  premises, 

It  Is  Hereby  Ordered  that  the  defendant  in  the 
above  entitled  suit  and  all  of  its  creditors,  Harry 
W.  Hill,  Esq.,  Receiver  of  the  defendant  corpora- 
tion, and  all  persons  interested  in  said  suit  file  with 
this  Court  in  the  office  of  the  Clerk  of  this  Court  at 
Phoenix,  Arizona,  any  objections  they  may  have  to 
the  granting  of  said  petition  on  or  before  tw^elve 
days  from  the  dat-e  hereof,  and  it  is  further  ordered 
that  said  petition  of  said  Thomas  W.  Nealon  be 
heard  upon  its  merits  on  the  15  day  of  November, 
1937,  at  10  o'clock  A.M.,  or  as  soon  thereafter  as 
the  parties  can  be  heard. 

It  Is  Further  Ordered  that  service  of  this  order 
be  made  upon  Harry  W.  Hill,  Esq.,  Receiver  of 
Intermountain  Building  &  Loan  Association,  an 
Utah  corporation,  by  delivering  to  and  leaving  with 
said  Harry  W.  Hill,  Esq.,  a  true  copy  thereof,  to- 
gether with  a  true  copy  of  said  petition,  at  his 
office,  No.  313  Luhrs  Building,  Phoenix,  Arizona, 
and  also  upon  his  counsel  of  record  Alexander  B. 
Baker,  L.  B.  Whitney  and  Lawrence  L.  Howe,  at 
their  offices  in  the  Luhrs  Tower,  Phoenix,  Arizona. 

It  Is  Further  Ordered  that  service  of  this  order 
be  made  upon  the  defendant,  Intermountain  Build- 
ing &  Loan  Association,  a  corporation,  by  deliver- 
ing to  and  leaving  with  James  R.  Moore,  Esq.,  at- 
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torney  of  record  in  this  suit  for  said  defendant,  at 
his  office  in  the  City  of  Phoenix,  Arizona,  a  true 
copy  of  this  order,  together  with  a  true  copy  of  said 
petition. 

It  Is  further  Ordered  that  service  of  this  order 
be  made  upon  all  creditors  of  the  Intermountain 
Building-  &  Loan  Association,  an  Utah  corporation, 
and  upon  all  parties  interested  in  said  proceeding, 
by  publishing  this  order  2  times  in  the  Arizona 
Republic,  a  newspaper  of  general  circulation,  pub- 
lished in  Phoenix,  Maricopa  County,  Arizona. 

Dated  at  Phoenix,  Arizona,  this  15  day  of  Oc- 
tober, 1937. 

DAVE  W.  LING 

Judge   of  United    States 
District  Court 

[Endorsed]:     Filed  Dec  20  1937.   [231] 


[Title  of  District  Court  and  Cause.] 

MINUTE   ENTRY 

of  Monday,  December  20,  1937  (Phoenix  Division) 

Honorable  Dave  W.  Ling,  United   States  District 
Judge,  Presiding 

Petition  of  Thomas  W.  Nealon  for  Allowance 
of  Attorneys  Fees  and  Petition  of  Elizabeth  G. 
Monaghan  for  Allowance  of  Attorneys  Fees  come 
on  regularly  for  hearing  this  day. 

Thomas  W.  Nealon,  Esquire,  is  present  in  his 
own  behalf.    The  petitioner  Elizabeth  Monaghan  is 
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present  with  lier  counsel,  J.  H.  Morgan,  Esquire. 
and 

It  Is  Ordered  that  said  petitions  for  allowance 
of  attorneys  fees  be  consolidated  for  hearing. 

Thomas  W.  Nealon,  Esquire,  now  makes  intro- 
ductory statement  to  the  Court  in  his  own  behalf, 
and  hearing  is  now  duly  had  on  said  petition  of 
Thomas  W.  Nealon. 

The  following  exhibits  of  Petitioner  Thomas  W. 
Nealon  are  now  admitted  in  evidence : 

1.  Certified  copy  of  Decree  in  similar  case  from 
District  of  Delaware. 

2.  Certified  copy  of  Order  fixing  attorneys  fees 
in  similar  case  from  the  Southern  District  of  Cali- 
fornia. 

Thomas  W.  Nealon  is  now  sworn  and  examined 
in  his  own  behalf. 

The  following  exhibits  of  Petitioner  Thomas  W. 
Nealon  are  now  admitted  in  evidence: 

3.  Petition  of  Thomas  W.  Nealon  for  Allow- 
ance of  Attorney's  Fees  for  Legal  Services  Ren- 
dered and  Expenses  Incurred  in  the  Preparation 
and  Trial  of  the  Above  Entitled  Suit. 

4.  Deposition  of  William  H.  Burges. 

5.  Notice  of  Taking  of  Deposition,  Affidavit  of 
Service  of  Notice  of  the  Taking  of  Depositions, 
and  Deposition  of  Samuel  L.  Pattee. 

6.  Paid  Bills  and  Checks  in  this  Case. 

7.  Certified  copy  of  Complaint  in  Intervention, 
Exceptions  of  Intervenors,  Mary  B.  Cummings  and 
F.  Irene  Wilkie  to  Audit  of  Lee  &  Garrett  Filed 
herein,  and  Dismissal  of  Suit  in  Case  No.  36306-E, 
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James  M.  Meason,  et  al,  vs.  First  National  Build- 
ing and  Loan  Association,  et  al,  and  Mary  B.  Ciun- 
mings  and  Irene  Wilkie,  Intervenors ;  and  Letter 
from  Mary  B.  Gumming  s. 

The  following  witnesses  are  now  sworn  and  ex- 
amined on  behalf  of  the  Petitioner  Thomas  W. 
Nealon : 

M.  J.  Dougherty 

J.  S.  Jenckes 

The  Petitioner  Thomas  W.  Nealon  rests. 

Hearing  is  now  duly  had  on  the  Petition  of 
Elizabeth  G.  Monaghan  for  Allowance  of  Attorneys 
Fees.  [232] 

Elizabeth  G.  Monaghan  is  now  sworn  and  ex- 
amined in  her  own  behalf. 

Exhibit  A,  Power  of  Attorney,  of  Petitioner 
Elizabeth  G.  Monaghan  is  now  admitted  in  evi- 
dence. 

John  L.  Gust  is  now  sworn  and  examined  on 
behalf  of  the   petitioner   Elizabeth   G.   Monaghan. 

Exhibit  B,  Petition  of  Elizabeth  G.  Monaghan 
for  Allowance  of  Attorneys'  Fees,  of  Elizabeth  G. 
Monaghan  is  now  admitted  in  evidence. 

Counsel  for  petitioner  Elizabeth  G.  Monaghan 
now  states  that  said  j)etitioner  adojDts  the  testi- 
mony of  witnesses  on  behalf  of  Thomas  AV.  Nea- 
lon's  Petition  insofar  as  it  concerns  the  Petition 
of  Elizabeth  G.  Monaghan. 

The  following  witnesses  are  now  sworn  and  ex- 
amined on  behalf  of  the  petitioner  Elizabeth  G. 
Monaghan : 
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Francis  D.  Crable 
E.  S.  Clark 
Henry  S.  McCluskey 
James  A.   Smith 
Ralph  E.  S perry 

The  Petitioner  Elizabeth  G.  Monaghan  rests. 

Thomas  W.  Nealon,  Esquire,  now  files  his  Pe- 
tition for  Payment  of  Out-of-Pocket  Expenses 
Paid  by  Petitioner  Thomas  W.  Nealon,  and  Pe- 
tition for  Allowance  and  Payment  of  $12,500.00 
upon  Account  to  Thomas  W.  Nealon,  and  submits 
said  petitions  to  the  Court,  and  J.  H.  Morgan,  Es- 
quire, now  moves  for  the  immediate  payment  of 
$301.65  expenses  to  Elizabeth  G.  Monaghan  in  the 
event  any  immediate  payments  are  allowed  by  the 
Court,  and 

It  Is  Ordered  that  all  of  said  matters  be  sub- 
mitted and  by  the  Court  taken  under  advisement. 

[233] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  PAYMENT  OF  OUT-OF- 
POCKET  EXPENSES  PAID  BY  PETI- 
TIONER,  THOMAS   W.    NEALON 

Comes  now  Thomas  W.  Nealon,  and  respectfully 
petitions  the  Court  for  an  order  directing  the 
Receiver  of  the  Intermountain  Building  &  Loan 
Association  to  pay  to  him  the  sum  of  $1330.40  for 
out-of-pocket  expenses  heretofore  paid  by  him  for 
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the  benefit  of  the  class  plaintiffs  in  the  preparation 
and  conduct  of  the  above  entitled  suit. 

This  petition  is  based  upon,  and  is  supj^lementary 
to  the  petition  heretofore  filed  by  him  in  this  mat- 
ter for  the  allowance  of  fees  and  expenses,  together 
with  the  evidence  this  day  presented  in  Court. 
THOMAS  W.  NEALON 

[EndoT-sed]:     Filed  Dec  20  1937.  [234] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ALLOWANCE  AND  PAY- 
MENT OF  $12,500.00  UPON  ACCOUNT  OF 
FEES  TO  THOMAS   W.  NEALON. 

Comes  now  Thomas  W.  Nealon,  and  supplement- 
ing his  verified  petition  for  attorneys  fees  here- 
tofore filed  in  the  above  entitled  matter,  respect- 
fully petitions  the  Court  for  an  order  making  an 
immediate  allowance  and  payment  of  $12,500.00 
upon  account  of  fees  for  services  rendered  the 
plaintiffs  in  the  preparation  and  conduct  of  the 
ftbove  entitled  suit. 

This  petition  is  based  upon  and  is  supplementary 
to  the  petition  for  attorney's  fees  heretofore  filed 
by  him  in  this  matter,  together  with  the  evidence 
this  day  presented  in  Court  in  .su])p()rt  thereof. 
This  j>etition  to  be  without  prejudice  to  the 
allowance  heretofore  prayed  for  in  this  proceed- 
ings. 

THOMAS  W.   NEALON 

[Endorsed] :     Filed  Dec  20  1937.  [235] 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 

of  Friday,  February  18,  1938   (Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding 

ORDER  FOR  ALLOWANCE  AND  PAYMENT 
OF  ATTORNEY'S  FEES  FOR  LEGAL 
SERVICES  RENDERED 

Thomas  W.  Nealon,  formerly  one  of  the  attor- 
neys for  Henry  S.  McCluskey,  the  former  Receiver 
of  Intermountain  Building  &  Loan  Association,  an 
Utah  corporation,  having  heretofore  presented  and 
filed  his  verified  petition  praying,  among  other 
things,  for  the  allowance  of  attorney's  fees  for  le- 
gal services  rendered  by  him  in  the  preparation, 
institution  and  trial  of  the  above  entitled  and 
numbered  cause,  and  an  order  to  show  cause  hav- 
ing been  made  and  entered  by  this  Court  in  the 
above  entitled  and  numbered  proceeding  under  date 
of  October  15,  1937,  requiring  and  directing  pub- 
lication thereof,  and  said  publication  and  service 
having  been  made  in  the  manner  and  for  the  time 
as  fixed  and  prescribed  in  said  order  to  show  cause, 
and  thereafter  said  verified  petition  having  come 
on  regularly  for  hearing  and  witnesses  having  been 
sworn  and  examined  and  evidence  introduced,  and 
the  evidence  being  closed,  the  matter  was  submit- 
ted  and   taken   under   advisement. 

It  Is  Now  Ordered  and  Directed  that  there  shall 
be  and  there  is  hereby  allowed  to  the  said  Thomas 
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W.  N.ealoii  the  siiiii  of  Five  Thousand  Dollars  ($5,- 
000.00)  as  and.  for  an  allowance  on  account  of  serv- 
ices rendered  by  him  as  an  attorney  in  the  prepara- 
tion, institution  and  trial  of  the  foregoing  entitled 
and  numbered  cause,  said  sum  to  be  paid  out  of  the 
funds  now  held  by  Harry  W.  Hill,  the  primary 
Receiver  of  Intermountain  Building-  &  Loan  Asso- 
ciation. 

It  Is  Further  Ordered  that  the  said  Harry  W. 
Hill,  Receiver  of  Intermountain  Building  &  Loan 
Association,  an  Utah  corporation,  be  and  he  is 
hereby  authorized,  empowered  and  directed  to  pay 
to  the  said  Thomas  W.  Nealon  the  said  sum  of  Five 
Thousand  Dollars  ($5,000.00)  as  and  for  an  allow- 
ance on  account  of  services  heretofore  rendered  and 
performed  by  the  said  Thomas  W.  Nealon  in  the 
preparation,  institution  and  trial  of  the  foregoing 
entitled  and  numbered  cause. 

It  Is  Further  Ordered  that  this  Court  does 
hereby  retain  jurisdiction  to  make  and  enter  such 
other  and  further  order  in  the  premises  as  to  it 
shall  seem  just  and  equitable. 

Done  in  open  court  this  18  day  of  February,  1938. 
DAVE  W.  LING 
Judge  of  the  District  Court  of  the  United  States 
in  and  for  the  Disti'ict  of  Arizona.  [236] 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 

of  Friday,  March  3,  1939   (Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding 

ORDER  FOR  ALLOWANCE  AND  PAYMENT 
OF  ATTORNEY'S  FEES  FOR  LEGAL 
SERVICES  RENDERED. 

Thomas  W.  Nealon,  formerly  one  of  the  attor- 
neys for  Henry  S.  McCluskey,  the  former  Receiver 
of  Intermountain  Building  &  Loan  Association,  an 
Utah  corporation,  having  heretofore  presented  and 
filed   his    verified   petition    praying,    among    other 
things,  for  the  allowance  of  attorney's  fees  for  legal 
services   rendered  by  him,   and  an  order  to   show 
cause  having  been  made  and  entered  by  this  Court 
in   the   above    entitled    and   numbered    proceeding, 
under  date  of  October  15,  1937,  requiring  and  di- 
recting service   and  publication   thereof,   and   said 
publication  and  service  having  been  made  in  the 
manner  and  for  the  time  as  fixed  and  prescribed  in 
said  order  to  show  cause,  and  thereafter  said  veri- 
fied petition  having  come  on  regularly  for  hearing 
and  witnesses  having  been  swoni  and  examined  and 
evidence  introduced,  and  the  evidence  being  closed, 
the  matter  was  submitted  and  taken  under  advise- 
ment; and 

Whereas,  under  date  of  February  18,  1938,  an 
order  was  made  and  entered  herein  allowing  to  the 
said  Thomas  W.  Nealon  the  sum  of  Five  Thousand 
Dollars    ($5,000.00)    as   and   for   an   allowance    on 
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account  of  services  rendered  by  him  as  an  attor- 
ney in  the  preparation,  institution  and  trial  of  the 
foregoing  entitled  and  numbered  cause,  said  sum 
to  be  paid  to  him  out  of  the  funds  held  by  Harry 
W,  Hills,  the  primary  Receiver  of  Intermountain 
Building  &  Loan  Association. 

It  Is  Ordered  that  the  additional  sum  of  Two 
Thousand  Five  Hundred  Dollars  ($2,500.00)  is 
hereby  allowed  to  the  said  Thomas  W.  Nealon  on 
account  of  i)rofessional  services  rendered  by  him, 
said  sum  to  be  paid  out  of  the  funds  now  held  by 
Harry  W.  Hill,  the  primary  Receiver  of  Inter- 
mountain Building  &  Loan  Association,  an  Utah 
corporation. 

It  Is  Further  Ordered  that  the  said  Harry  W. 
Hill,  Receiver  of  Intermountain  Building  &  Loan 
Association,  an  Utah  corporation,  be  and  he  is 
hereby  authorized,  empow^ered  and  directed  to  pay 
to  the  said  Thomas  W.  Nealon,  the  additional  sum 
of  Two  Thousand  Five  Hundred  Dollars  ($2,500.00) 
as  and  for  an  allowance  on  account  of  services 
heretofore  rendered  and  performed  by  the  said 
Thomas  W.  Nealon  in  the  preparation,  institution 
and  trial  of  the  foregoing  entitled  and  numbered 
cause. 

It  Is  Further  Ordered  that  this  Court  does 
hereby  retain  jurisdiction  to  make  such  other  and 
further  order  in  the  premises  as  to  it  may  seem 
just  and  equitable. 

Done  in  open  court  this  3  day  of  March,  1989. 
DAVE  W.  LING 
Judge.  [237] 
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[Title  of  District  Court  and  Cause.] 

PETITION  OF  THOMAS  W.  NEALON  RE- 
QUESTING THIS  HONORABLE  COURT 
TO  REVIEW  AND  REHEAR  FINAL  OR- 
DER FIXING  ATTORNEY'S  FEES  AND 
EXPENSES  OF  THOMAS  W.  NEALON, 
MADE  AND  ENTERED  HEREIN  ON 
DECEMBER  7,  1942. 

Comes  now  Thomas  W.  Nealon  and  respectfully 
petitions  this   Honorable   Court   as   follows: 

I. 

That  on  October  15,  1937,  petitioner  filed  herein 
his  petition  for  the  allowance  of  compensation  for 
professional  services  performed  by  him,  and  ex- 
penses incurred,  in  the  preparation,  institution  and 
trial  of  the  above  entitled  suit,  and  on  the  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  interlocutory  decree 
rendered  therein  appointing  a  receiver  pendente 
lite,  and  for  services  in  opposing-  the  petition  of  de- 
fendant and  J.  A.  Malia  to  the  Supreme  Court  of 
the  United  States  for  a  writ  of  certiorari  to  re- 
view the  proceedings  granting  said  interlocutory 
decree  and  appointing  the  receiver  pendente  lite. 

That  said  petition  for  compensation  and  expenses 
was  [240]  not  contested  and  came  on  for  hearing 
on  December  20,  1937,  and  at  that  time  this  Court 
heard  and  received  uncontrovei'ted  testimony  in 
support  of  the  petition. 
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II. 

That  during  all  the  times  mentioned  in  said 
petition  filed  on  October  15,  1937,  as  aforesaid, 
Henry  S.  McCluskey  was  either  temporary  receiver 
of  defendant  by  appointment  of  this  Court  made 
by  an  order  entered  on  April  20,  1934,  or  was  per- 
manent receiver  by  appointment  of  this  Court  made 
by  an  order  entered  on  February  8,  1936,  except 
during  the  period  between  February  8,  1936  and 
May  11,  1936,  said  Henry  S.  McCluskey  and  George 
A.  Mauk,  by  appointment  of  this  Court  made  by 
an  order  entered  on  said  February  8,  1936,  were 
co-receivers  of  said  defendant,  and  said  Henry  S. 
McCluskey  continued  from  May  11,  1936,  as  re- 
ceiver until  April  1,  1937,  at  which  time  Harry  W. 
Hill  was  appointed  receiver,  who  thenceforward  has 
contiiuied  as  receiver  to  and  including  the  time  of 
the  filing  of  this  petition. 

III. 

That  at  the  request  of  said  Henry  S.  McCluskey, 
as  temporary  receiver,  and  by  the  order  of  this 
Court  entered  on  November  30,  1935,  ])etitioner 
and  Elizabeth  G.  Monaghan  were  appointed  attor- 
neys for  said  receiver,  and  thenceforward  during 
the  incumbency  of  said  Henry  S.  McCluskey,  as 
temporary  and  permanent  receiver,  petitioner  per- 
formed professional  services  on  behalf  of  said 
receiver,  and  on  behalf  of  the  above-named  plain- 
tiffs who  are  creditors  of  defendant,  and  all  (ither 
creditors  similarly  situated,  in  addition  to  the  serv- 
ices enumerated  iu  the  petition  filed  herein  by  pe- 
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titioners  on  October  15,  1937,  as  aforesaid,  whereby 
petitioner  devoted  approximately  sixteen  months  in 
investigating  the  business  transactions  and  prop- 
erty ownership  of  defendant,  and  in  conducting  liti- 
gation connected  [241]  therewith,  in  the  State  of 
California,  Idaho,  Utah,  Oregon  and  Wyoming,  and 
pursuant  to  that  investigation  and  litigation,  and 
subsequent  to  the  appointment  of  Henry  S.  Mc- 
Cluskey  as  permanent  receiver,  ancillary  receivers 
in  aid  of  said  primary  receivership  vvere  appointed 
by  orders  of  courts  in  the  States  of  Idaho,  Utah  and 
Wyoming,  and  as  a  result  of  petitioner's  efforts  in 
that  behalf,  adjusted  book-value  assets  of  defendant 
located  in  said  States  of  Idaho,  Utah  and  Wyoming, 
totalling  $1,717,983.16,  as  appears  from  the  report 
of  said  Harry  W.  Hill,  receiver  herein,  filed  with 
this  Court  on  February  23,  1943,  have  been  mar- 
shalled and  subjected  to  the  payment  of  defendant's 
creditor?. 

IV. 
That  petitioner,  during  such  period,  rendered  ex- 
tensive service  requiring  many  days  of  study  and 
labor  for  the  purpose  of  securing  ancillary  receiver- 
ships in  the  States  of  California  and  Oregon,  but 
the  United  States  Courts  sitting  in  said  states,  as 
hereafter  more  particularly  appears,  refused  to  ap- 
point ancillary  receivers  of  defendant's  business  and 
assets  located  in  said  state,  and,  as  a  result,  the  busi- 
ness and  assets  of  defendant  situated  in  those  states 
have  been,  and  now  are  being,  administered  by  pub- 
lic officials  thereof  as  thereunto  authorized  by  the 
laws  of  said  states. 


602  Thomas  W.  Nealon  vs. 

V. 

That  the  proceedings  for  the  appointment  of  an 
ancillary  receiver  of  defendant  in  the  State  of  Cali- 
fornia were  instituted  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  and  from  an  adverse  judg- 
ment an  appeal  was  prosecuted  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
which  affirmed  the  judgment  of  the  District  Court, 
as  appears  in  109  Federal  (2d)  857,  and  there  en- 
titled: [242] 

"Julius  G.  Brashear,  Charles  E.  Griggs,  and 
Mrs.  Charles  E.  Griggs,  his  wife,  in  their  own 
behalf  and  in  behalf  of  others  similarly  situ- 
ated, and  Harry  W.  Hill,  Receiver  of  Inter- 
mountain  Building  &  Loan  Association,  a  cor- 
poration, successor  to  Henry  S.  McCluskey,  and 
George  A.  Mauk,  Receivers  of  Intermountain 
Building  &  Loan  Association,  a  corporation, 
Appellants,  vs.  Intermountain  Building  &  Loan 
Association,  a  corporation,  Charles  G.  Johnson, 
State  Treasurer  of  California,  Appellees,  No. 
9130." 

That  the  said  Harry  W.  Hill,  who  was  at  that 
time  the  receiver  of  defendant,  and  his  attorneys, 
requested  petitioner  to  appear  on  behalf  of  plaintiffs 
and  appellants  in  said  proceedings,  both  in  the 
United  States  District  Court  for  the  Soutliern  Dis- 
trict of  California,  Central  Division,  and  in  the 
United  States  Circuit  Court  of  Ap])eals  for  tlie 
Ninth  Circuit,  and  petitioner  actively  engaged  witli 
his  co-counsel  in  the  conduct  of  such  proceedings, 


Harry  W.  Hill  603 

including  the  petition  for  certiorari  to  the  Supreme 
Court  of  the  United  States  to  review  the  judgment 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  affirming  the  judgment  of  said 
United  States  District  Court  refusing  to  appoint  an 
ancillary  receiver  in  the  State  of  California,  where- 
in the  petition  for  certiorari  was  denied,  as  re- 
ported in  311  U.  S.  655. 

VI. 

That  the  proceedings  for  the  appointment  of  an 
ancillary  receiver  of  defendant  in  the  State  of  Ore- 
gon were  instituted  in  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  and  from 
an  adverse  judgment  an  appeal  was  prosecuted  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  which  affirmed  the  judgment  of  the 
District  Court,  as  appears  in  111  Federal  (2d)  805, 
and  there  entitled: 

"Guagalupe  R.  Gallegos  and  Francesco  Gal- 
legos,  his  wife,  and  Inga  G.  Gudmundson,  in 
their  own  behalf  and  in  behalf  of  others  sim- 
ilarly situated,  and  Harry  W.  Hill,  Receiver  of 
Intermountain  Building  &  Loan  Association, 
[243]  a  corporation.  Appellants,  vs.  Lloyd  R. 
Smith,  Corporation  Commissioner,  of  the  State 
of  Oregon,  Appellee,  No.  9310." 

That  the  said  Harry  W.  Hill,  who  was  at  that 
time  the  receiver  of  defendant,  and  his  attorneys, 
requested  petitioner  to  appear  on  behalf  of  appel- 
lants on  the  appeal  to  the  United  States  Circuit 


604  Thomas  W.  Nealon  vs. 

Court  of  Appeals  for  the  Ninth  Circuit,  and  peti- 
tioner actively  engaged  with  his  co-counsel  in  the 
conduct  of  said  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  including 
the  petition  for  certiorari  to  the  Supreme  Court  of 
the  United  States  to  review  the  judgment  of  the 
United  States  Circuit  Court  of  Appeals  affii*ming 
the  judgment  of  the  United  States  District  Court 
refusing  to  appoint  such  ancillary  receiver  in  the 
State  of  Oregon,  wherein  the  petition  for  certiorari 
was  denied,  as  reported  in  311  U.  S.  668. 

VII. 

That  petitioner,  in  connection  with  the  proceed- 
ings instituted  and  conducted  in  the  State  of  Ore- 
gon seeking  the  appointment  of  an  ancillary  re- 
ceiver in  that  state,  by  and  with  the  approval  of 
this  Court,  and  the  said  Henry  S.  McCluskey,  as 
receiver,  associated  with  himself  in  the  conduct  of 
such  proceedings  the  firm  of  Wilson  &  Reilly,  attor- 
neys at  law,  whose  offices  were  in  the  City  of  Port- 
land, Oregon,  and  this  Court  allowed  to  said  Wilson 
&  Reilly,  as  such  attorneys,  a  fee  of  $7,500.00  for 
the  services  rendered  in  connection  with  such  pro- 
ceedings. 

VIII. 

That  petitioner  thus  far  has  made  no  claim  for 
services  rendered  by  him  in  connection  with  said 
ancillary  proceedings  in  the  States  of  California, 
Idaho,  Utah,  Oregon  and  Wyoming,  and  petitioner 
did  not  claim,  nor  did  he  intend  to  claim,  com])ensa- 
tion  for  such  services  by  the  petition  filed  by  [244] 
him  on  October  15,  1937,  as  aforesaid. 
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IX. 

That  between  December  8,  1935  and  April  1,  1937, 
petitioner  investigated  and  prepared,  or  assisted 
in  the  investigation  and  preparation  of,  549  aiDpli- 
cations,  petitions  and  orders  which  were  filed  in  this 
Court  by  the  said  Henry  S.  McCluskey,  either  as 
temporary  or  permanent  receiver,  all  of  which  per- 
tained to  the  administration  of  the  receivership 
affairs,  and  all  of  which  necessitated  many  appear- 
ances in  this  Court  by  petitioner  during  said  period ; 
and  such  administrative  j^roceedings  in  many  in- 
stances required  petitioner  to  diligently  investigate 
the  law  and  to  prepare  briefs  pertaining  thereto, 
but  none  of  the  services  which  petitioner  performed 
in  connection  therewith  was  set  forth  in  the  petition 
filed  herein  by  him  on  October  15,  1937,  and  peti- 
tioner then  made  no  claim  for  compensation  for 
such  services. 

X. 

That  said  i^etition  filed  by  petitioner  herein  on 
October  15,  1937,  for  the  allowance  of  compensation, 
as  therein  set  forth  and  claimed,  came  on  for  hear- 
ing before  this  Court  on  December  20,  1937,  where- 
upon this  Court  considered  said  petition,  and  the 
testimony  offered  by  petitioner  in  support  thereof, 
and  on  December  7,  1942,  this  Court  made  and  en- 
tered its  order,  which  eo  nomine  was  designated  a 
final  order,  allowing  compensation  and  expenses  to 
your  petitioner,  and  ordering  payment  thereof,  and 
by  said  order  this  Court  awarded  petitioner  the 
sum  of  $12,500.00,  less  the  sum  of  $7,500.00,  as 
said  order  recited,  heretofore  paid  to  petitioner  on 


606  Thomas  W.  Nedlon  vs. 

account,  plus  an  additional  smn  of  $1,330.40  for 
ex]3enses  which  had  been  incurred  by  petitioner,  and, 
accordingly,  by  the  conditions  of  said  order,  [245] 
petitioner  received  for  such  services,  in  addition  to 
the  sum  of  $7,500.00  which  had  theretofore  been 
paid  to  petitioner,  the  sum  of  $5,000.00,  plus  said 
sum  of  $1,330.40.  That  between  December  1,  1935 
and  April  1,  1937,  petitioner  had  been  paid  an  addi- 
tional sum  of  $7,344.00  in  monthly  payments  as  and 
for  a  drawing  account. 

XI. 

That  said  order  entered  herein  by  this  Court  on 
December  7,  1942,  awarding  compensation  and  ex- 
penses to  petitioner,  deprived  petitioner  of  just 
and  proper  compensation  for  the  services  enumer- 
ated in  the  foregoing  paragraphs  III,  IV,  V,  VI 
and  IX,  in  that  said  order  provided  that  said  sum 
of  $7,344.00  ''is  sufficient  compensation  for  peti- 
tioner as  one  of  the  attorneys  for  the  former  re- 
ceiver, Henry  S.  McCluskey,"  and  by  further  pro- 
viding that  said  order  "is  a  final  allowance  and 
covers  all  services  heretofore  rendered  by  said 
Thomas  W.  Nealon,  as  set  forth  in  his  petition 
and  as  attorney  for  the  former  receiver." 

XII. 

That  notwithstanding  petitioner  made  no  claim 
for  compensation  for  services  performed  by  peti- 
tioner, as  recited  and  enumerated  in  the  foregoing 
paragraphs  III,  IV,  V,  VI  and  IX,  but  claimed 
compensation  only  for  services  rendered  in  connee- 
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tion  with  the  suit  instituted  for  the  appointment  of 
a  receiver  of  defendant's  business  and  assets,  and 
for  services  rendered  on  the  appeal  in  said  suit  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  on  the  petition  for  writ  of 
certiorari  to  the  Supreme  Court  of  the  United 
States,  as  confirmed  by  the  first  paragraph  of  said 
order  made  and  entered  on  December  7,  1942, 
nevertheless,  said  order  purported  to  fix  and  ad- 
judge the  total  compensation  payable  to  petitioner 
for  all  services  rendered  by  petitioner,  as  now  set 
forth,  and  thereby  [246]  purported  to  preclude 
petitioner  from  recovering  compensation  for  said 
additional  services  rendered  by  petitioner  on  behalf 
of  said  Henry  S.  McCluskey,  as  such  receiver,  as 
recited  and  enumerated  in  the  foregoing  paragraphs 
III,  IV,  V,  VI  and  IX. 

XIII. 

That  at  the  time  said  petition  came  on  for  hearing 
before  this  Court  on  December  20,  1937,  petitioner, 
by  oral  statement  made  to  this  Court  at  that  time, 
explained  the  purpose  of  said  petition  by  the  fol- 
lovnng  statement: 

"My  prayer  in  the  petition  is  for  only  one- 
half  of  what  would  be  a  reasonable  fee  for  the 
conduct  of  the  case,  and  my  petition  differs 
from  that  of  Mrs.  Monaghan  in  this  case,  in 
that  I  ask  that  if  the  Court  does  not  see  proper 
at  this  time  to  allow  the  whole  fee,  that  it  make 
an  allowance  upon  account.  I  think  the  latter 
is  proper  under  the  circumstances  of  the  case, 


608  Thomas   \V.  Nealon  vs. 

and  under  the  evidence  which  I  shall  introduce, 
that  a  partial  allowance  at  this  time  is  the  only 
way  in  which  justice  can  be  done  to  all  parties, 
considering  the  amount  of  funds  in  the  hands 
of  the  Receiver,  the  necessity,  I  might  say,  of 
the  declaring  a  dividend,  and  the  fact  that  it 
will  probably  be  some  time  before  all  of  the 
assets  can  be  converted  into  cash.  At  the  end 
of  the  case,  at  the  end  of  the  hearing  I  shall 
ask  the  right  to  file  motions  to  that  effect,  and 
the  petition  along  with  them,  so  as  to  bring  it 
directly  before  the  Court,  maybe  supplemental 
to  the  petition  already  filed." 

XIV. 

That  at  the  time  said  petition  for  the  allowance 
of  compensation  to  petitioner  came  on  for  hearing 
before  this  Court  on  December  20,  1937,  petitioner, 
by  further  oral  statement  made  to  this  Court  at 
that  time,  explained  and  confined  the  purpose  of 
said  petition  as  follows: 

"I  am  asking  for  a  fee,  as  one  of  the  solici- 
tors for  the  plaintiffs  in  the  class  suit  filed  for 
certain  named  plaintiffs,  and  those  similarly 
situated.  I  am  asking  the  Court  to  allow  me 
such  reasonable  compensation  for  the  services 
rendered  to  the  plaintiffs,  and  those  similarly 
situated,  in  connection  with  the  preparation, 
institution  and  trial  of  the  case,  including 
services  [247]  rendered  by  me  on  the  appeal 
from  the  interlocutory  decree  rendered  by  the 
Ninth  Circuit  Court  of  Appeals,  for  my  serv- 
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ices  in  opposing  the  petition  of  the  defendant 
corporation  and  J.  A.  Malia  in  the  Supreme 
Court  of  the  United  States,  and  filed  upon  a 
Writ  of  Certiorari,  and  for  my  out-of-jDOcket 
expenses  necessarily  incurred  and  paid  by  me 
in  the  sum  of  $1,330.40  and  for  services  in 
obtaining  final  decree  providing  for  the  con- 
veyance of  all  the  property  of  the  Inteniioun- 
tain  Building  &  Loan  Association  to  the  Re- 
ceiver of  the  defendant." 

XV. 

That  on  December  20,  1937,  which  was  the  date 
said  petition  filed  on  October  15,  1937  came  on  for 
hearing,  and  as  indicated  by  verbal  statement  then 
made  to  the  court  as  recited  in  the  foregoing  para- 
graph   XIII,    petitioner    at    that    time    then    filed 
herein  a  petition  in  writing,  designated  and  entitled : 
"Petition    for   Allowance   and    Payment    of 
$12,500.00  Upon  Account  of  Fees  to  Thomas 
W.  Nealon," 

which  petition  represented  to  this  Court  and  re- 
ceived as  follows: 

*' Comes  now  Thomas  W.  Nealon  and  supple- 
menting his  verified  petition  for  attorney's  fees 
heretofore  filed  in  the  above  entitled  matter 
respectfully  petitions  the  Court  for  an  order 
making  an  immediate  allowance  and  payment 
of  $12,500.00  upon  account  of  fees  for  services 
rendered  the  plaintiffs  in  the  preparation  and 
conduct  of  the  above  entitled  suit. 
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''This  petition  is  based  upon  and  supple- 
mentary to  the  petition  for  attorney's  fees 
heretofore  filed  by  him  in  this  matter,  together 
with  the  evidence  this  day  xDresented  in  Court 
in  support  thereof.  This  petition  to  be  with- 
out prejudice  to  the  allowance  heretofore 
prayed  for  in  this  proceeding." 

XVI. 

That  said  order  entered  on  December  7,  1942, 
insofar  as  it  purported  to  be  a  final  order,  and  inso- 
far as  it  denied  to  petitioner  compensation  earned 
by  him  for  all  services  per-  [248]  formed  by  him, 
as  aforesaid,  was  not  within  the  issues  presented 
by  said  petition,  as  appears  from  said  petition  and 
the  prayer  thereof,  and  as  further  appears  from 
the  oral  statement  of  petitioner  recited  in  the  fore- 
going paragraphs  XIII  and  XIV,  and  from  the 
written  petition  recited  in  the  foregoing  paragraph 
XV,  and  by  reason  thereof,  this  Court  was  without 
jurisdiction  to  render  and  enter  said  order  as  and 
for  a  final  order  awarding  total  and  final  compen- 
sation due  and  payable  to  petitioner  for  all  the 
services  performed  by  him  as  aforesaid ;  and  fur- 
thermore, in  the  event  said  order  was  and  is  within 
the  jurisdiction  of  this  Court  to  render  it,  said 
order,  by  reason  of  the  limitation  of  the  petitions 
upon  which  said  order  was  founded,  was,  and  is,  an 
interlocutory  administrative  order  in  equity  now 
subject  to  control  and  revision  by  this  Court  so  as 
to  permit  the  entry  of  a  new  or  supplementary  order 
herein  which  allows  and  awards  to  petitioner  just 
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and  proper  compensation  for  all  services  per- 
formed by  petitioner,  as  set  forth  in  the  petition 
tiled  by  him  on  October  15,  1937,  as  supjDlemented, 
and  in  this  petition,  and  by  the  record  herein. 

XVII. 

That  i^etitioner,  from  the  inception  of  this  suit, 
and  he  now  is,  the  solicitor  of  record  for  plaintiffs 
above  named,  and  for  2,792  additional  consenting 
creditors  of  defendant  similarly  situated,  and  by 
reason  of  that  relationship  petitioner,  although  re- 
quested, has  refused  to  represent  persons  other 
than  said  creditors  because  of  the  incompatibility 
of  petitioner's  duty  as  between  said  creditors  and 
other  creditors  of  a  different  class,  and,  in  this  re- 
spect, petitioner  affirms  that  he  was  requested  by  the 
law  firm  of  Wilson  &  Reilly,  who  assisted  jjetitioner 
in  the  conduct  of  the  suit  and  proceedings  for  an 
ancillary  receivership  in  the  State  of  Oregon,  as 
aforesaid,  to  represent  said  firm  for  the  purpose 
of  presenting  and  prosecuting  [249]  their  claim  in 
this  Court  for  compensation  for  services  rendered 
as  associate  solicitors  in  the  Oregon  proceedings, 
but  by  reason  of  the  relationship  petitioner  bore  to 
said  creditors  whom  petitioner  represents,  petitioner 
declined  to  represent  said  firm,  and,  accordingly, 
other  local  counsel  was  employed  to  represent  them 
in  that  ])ehalf,  and  for  such  services  said  firm  of 
Wilson  &  Reiilly  was  allowed  and  awarded  compen- 
sation by  this  Court  in  the  amount  of  $7,500.00,  as 
aforesaid. 
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XVIII. 

That  said  Elizabeth  G.  Monaghan  on  November 
22,  1937,  filed  her  petition  for  compensation  for 
services  performed  by  her,  and  this  Court,  by  order 
likewise  entered  on  December  7,  1942,  awarded  com- 
pensation to  said  Elizabeth  G.  Monaghan  in  the 
same  amount  then  awarded  to  petitioner,  and  said 
Elizabeth  G.  Monaghan  appealed  from  said  order 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  on  January  21,  1944,  said 
Court  rendered  and  entered  its  decision  and  judg- 
ment therein  whereby  the  order  of  this  Court  en- 
tered on  December  7,  1942,  awarding  compensation 
to  Elizabeth  G.  Monaghan,  was  reversed  and  re- 
manded to  this  Court,  and  by  the  opinion  and  judg- 
ment of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  on  said  appeal  it  was  adjudged 
that  this  Court  committed  error  by  said  order  which 
allowed  and  awarded  compensation  to  Elizabeth  G. 
Monaghan  in  the  amount  therein  provided,  which 
is  identical  in  the  amount  awarded  to  petitioner,  as 
aforesaid,  and  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  adjudged  that  Eliza- 
beth C.  Monaghan,  for  the  services  rendered  as  re- 
cited in  her  petition,  was  entitled  to  receive,  and 
should  receive,  such  compensation  as  to  this  Court 
may  seem  right  and  proper,  but  in  a  sum  not  less 
than  $50,000.00,  and,  accordingly,  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
reversed  and  remanded  the  case  on  a]^peal  of 
Elizabeth  G.  [250]  Monaghan  to  this  Court  with 
instructions  to  fix  her  compensation  in  an  amoimt 
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as  may  seem  right  and  proper,  but  in  a  sum  not 
less  than  $50,000.00. 

IXX. 

That  on  the  appeal  of  Elizabeth  G.  Monaghan 
from  the  order  of  this  Court  entered  herein  on 
December  7,  1942,  allowing  and  awarding  her  com- 
pensation for  the  services  performed  herein,  the 
said  Harry  W.  Hill,  as  receiver  of  the  above  named 
defendant,  who  was  the  appellee  on  said  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  filed  a  brief  in  opposition  to 
the  brief  of  Elizabeth  G.  Monaghan,  and  by  that 
brief  the  said  Harry  W.  Hill,  as  such  receiver, 
recited  the  character  and  extent  of  the  services 
performed  herein  by  petitioner  in  support  of  the 
correctness  of  the  award  made  by  this  Court  to 
Elizabeth  G.  Monaghan,  and,  as  a  conclusion  from 
such  recitals,  the  said  Harry  W.  Hill,  as  such  re- 
ceiver, correctly  and  fairly  represented  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  the  following: 

"The  foregoing  tends  to  show,  as  Mr.  Nealon 
has  stated,  that  all  of  the  important  work  on 
this  case  from  the  very  beginning  was  per- 
formed by  him.  It  is  true  that  there  is  testi- 
mony by  Mrs.  Managhan  to  the  effect  that 
Mr.  Nealon  did  not  at  the  beginning  of  the  liti- 
gation want  to  become  counsel  of  record  for 
the  creditors.  If  this  is  true,  it  may  be  sur- 
mised that  Mr.  Nealon  wished  to  be  free  to  be 
employed  as  attorney  for  the  Receiver,  if  one 
should  be  appointed. 
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''But  whatever  the  reason,  it  was  apparent 
to  the  Court  below  and  must  necessarily  be 
apparent  to  this  Honorable  Court  from  the 
record,  that  Mr.  Nealon  was  the  dominating 
spirit  and  the  chief  counsel  in  the  litigation 
tliat  brought  the  fund  into  court. 

"While  it  is  true  that  no  contest  was  made 
by  the  receiver  on  the  petitions  filed  by  either 
Mrs.  Monaghan  or  Mr.  Nealon  as  attorneys, 
and  'no  controverting  evidnece  was  offered,' 
still  there  is  a  direct  conflict  between  the  peti- 
tions filed  by  Mrs.  Monaghan  and  Mr.  Nealon, 
of  which  the  Judge  of  the  Court  below  must 
have  taken  cognizance.  Mrs.  Monaghan  in  'her 
oral  testimony  did  not  question  the  statement 
of  Mr.  Nealon  that  'all  pleadings,  briefs,  or 
other  business  was  [251]  formulated  and  dic- 
tated by  me  (Nealon)  and  prepared  in  my 
office,'  nor  the  statement  'all  of  the  expenses 
of  litigation  from  the  time  the  matter  came  into 
my  ( Nealon 's)  hands  in  the  early  part  of  1932, 
to  the  time  that  the  Receiver  took  physical 
possession  in  November,  1935,  were  advanced 
by  me  (Nealon)  at  the  time  they  were  incurred 
or  paid.'  Nor  did  Mrs.  Monaghan  question  the 
fact  that  '*  *  *  during  the  early  part  of  1932 
and  up  to  about  a  week  prior  to  the  petition 
for  interlocutory  decree  in  April,  1934,  Mrs. 
Monaghan  was  in  my  (Nealon 's)  employ  on  a 
salary,  but  there  never  was  at  any  time  any 
partnership  between  us.'  " 
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Furthermore,  appellee  again  recited  in  that  brief 
as  follows: 

"Viewing  this  case  in  the  light  of  the  record 
here,  we  feel  that  if  the  fee  in  fact  was  in- 
adequate, and  an  abuse  of  discretion  on  the 
part  of  the  District  Judge,  that  it  should  have 
been  Mr.  Nealon  who  was  here  complaining  and 
not  Mrs.  Monaghan,  because,  according  to  the 
record  here,  it  was  Mr.  Nealon  who  '})ore  the 
brunt  of  the  struggle  for  the  beneficiaries  of 
the  trust  from  the  beginning  to  the  end.'  " 


That  the  petition  of  Elizabeth  G.  Monaghan  filed 
herein  on  November  22,  1937,  as  well  as  the  record 
of  the  proceedings  on  the  hearing  of  the  petition 
of  both  Elizabeth  G.  Monaghan,  and  of  petitioner, 
disclose  that  the  services  performed  by  Elizabeth 
G.  Monaghan  were  not  more  extensive  or  more 
valuable  to  the  creditors  of  defendant  whom  they 
represented,  and  to  the  said  Henry  S.  McCluskey, 
as  such  receiver,  and  to  the  present  receiver,  than 
the  services  performed  on  their  behalf  by  peti- 
tioner, and,  in  corroboration  thereof,  the  opinion 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  in  reversing  the  final  order  of 
this  court  awarding  compensation  to  Elizabeth  G. 
Monaghan,  reviewed  the  testimony  presented  to 
this  court  in  support  of  the  petition  for  an  award 
of  compensation  to  petitioner,  and  found  tlie  Fol- 
lowing authentic  facts: 

"Appellant's  petition  and  her  associate's 
petition  were  consolidated  for  hearing  before 
the  United  States  District  Judge,  and  evidence 
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concerning  the  value  of  services  rendered  and 
the  expenses  incurred  was  presented.  Nealon 
[252]  introduced  the  opinions  of  four  experi- 
enced attorneys  as  to  a  reasonable  fee.  Three 
thought  $200,000.00  a  fair  and  moderate  fee 
for  the  conduct  of  the  entire  litigation;  the 
fourth  stated  that  Nealon  alone  was  entitled 
to  at  least  $100,000.00.  There  may  be  some 
question  as  to  whether  or  not  the  testimony 
oifered  specifically  upon  behalf  of  Nealon  could 
properly  be  considered  as  to  Mrs.  Monaghan's 
petition,  but  the  question  is  more  academic  than 
real,  for  Mrs.  Monaghan  and  three  lawyer- 
witnesses  declared  that  $15,000.00,  or  $75,- 
000.00  to  each  attorney,  would  be  a  reasonable 
award.  It  should  be  noted  that  seven  attorneys 
estimated  the  reasonable  value  of  the  total  serv- 
ices rendered  as  from  $200,000.00  down  to  $150,- 
000.00.  No  testimony  of  a  lower  sum  was  in- 
troduced. *  *  *" 

XXI. 

Petitioner  respectfully  asserts  and  claims  that 
the  compensation  allowed  to  petitioner  by  the  order 
of  this  Court  entered  on  December  7,  1942,  as  afore- 
said, was,  and  is,  wholly  inadequate,  unconscion- 
able and  erroneous,  when  measured  by  the  extent 
of  such  services  and  the  benefits  derived  therefrom 
by  the  creditors  of  defendant  whom  petitioner  suc- 
cessfully represented,  as  aforesaid,  and  as  also 
derived  by  the  said  Henry  S.  McCluskey,  as  former 
receiver  of  defendant,  and  by  tlie  present  receiver, 
particularly  as   disclosed  by   the   j^etition   for   the 
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allowance  of  compensation  filed  by  petitioner  herein 
on  October  15,  1937,  as  supplemented,  as  aforesaid, 
and  by  this  petition,  and  by  the  record  in  support 
thereof. 

XXII. 

That  for  inasmuch  as  this  Court,  by  the  order 
entered   herein   on   December   7,    1942,    committed 
errors   of   law   and   fact   apparent   on   the   record 
herein,  in  that  said  order  purported  to  allow  and 
award  total   and  final   compensation   to   petitioner 
for  all  services  rendered  herein;  and  for  inasmuch 
as  it  was  not  within  the  jurisdiction  of  this  Court 
to  render  and  enter  said  order,  in  that  it  was  and 
IS   beyond  the   issues   upon   which   it   is   founded; 
and  for  inasmuch  as  said  order  is  erroneous  in  that 
the  [253]  amount  of  the  allowance  and  award  of 
compensation    to    petitioner    for    such    services    is 
wholly  inadequate   as   measured   by  the   time   and 
labor  expended  by  petitioner  in  performing  such 
services,  together  with  the  value  of  such  services 
as  set  forth  by  petitioner  in  the  petition  filed  herein 
on  October  15,  1937,  and  as  set  forth  in  this  peti- 
tion,  and  as.  appears   from   the   record   Pertaining 
thereto,    therefore    petitioner    respectfully    asserts 
that  right  and  equity  should  now  be  invoked  and 
interposed  by  this   Court   for  the  purpose   of  re- 
viewmg,   rehearing   and   correcting   said    order   so 
that  an  award  now  shall  be  made  to  petitioner  for 
compensation  in  an  amount  as  may  be  right  and 
proper. 

Wherefore,  petitioner  respectfully  prays: 
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(a)  That  the  order  of  this  Court  entered  herein 
on  December  7,  1942,  allowing  and  awarding  to 
petitioner  compensation  and  expenses  in  the  amount 
therein  recited,  be  vacated  for  the  want  of  juris- 
diction of  this  Court  to  render  said  order,  and  that 
a  supplemental  order  be  made  and  substituted 
therefor  by  this  Court  allowing  and  awarding  to 
I^etitioner  compensation  in  such  amount  as  now 
appears  from  the  entire  record  herein  to  be  right 
and  proper. 

(b)  That  this  Court,  as  in  tlie  nature  of  a  bill 
of  review,  or  by  an  original  1)111  in  equity,  review 
said  petition  filed  herein  by  petitioner  on  October 
15,  1937,  and  said  order  entered  herein  on  Decem- 
ber 7,  1942,  and  upon  such  review  that  this  Court 
correct  the  errors  of  law  and  fact  apparent  in  said 
order,  and  thereupon  allow  and  award  to  petitioner 
compensation  in  such  amount  as  now  appears  from 
the  entire  record  herein  to  be  just  and  proper. 

(c)  Tliat  this  Court  grant  a  rehearing  of  said 
order  entered  herein  on  December  7,  1942,  award- 
ing compensation  to  petitioner,  and  uj)on  such  re- 
hearing that  this  Court  thereupon  allow  and  award 
to  petitioner  compensation  in  sucli  amount  for  all 
services  ])erformed  by  petitioner  as  now  appears 
from  the  [254]  entire  record  herein  to  be  just  and 
proper. 

(d)  That  this  Court  modify  and  revise  said 
order  entered  herein  on  December  7,  1942,  so  as 
to  allow  and  award  compensation  to  petitioner  for 
all  services  performed   by   petitioner   as   now   a])- 
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pears  from  the  entire  record  herein  to  be  just  and 
proper. 

(e)  That  a  day  be  fixed  by  order  of  this  Court 
for  the  hearing  of  this  petition  and  that  said  order 
provide  that  notice  of  said  hearing  be  given  to  said 
Harr}^  W.  Hill,  as  such  receiver. 

(f)  And  for  such  other  and  further  relief  as 
may  appear  just  and  equitable. 

THOMAS  W.  NEALON 
Pro  se 

508  Luhrs  Tower 
Phoenix,  Arizona 
LESLIE  C.  HARDY 
Solicitor  for  Petitioner,  Thomas  W.  Nealon,  1006 
Luhrs  Tower,  Phoenix,  Arizona 

State  of  Arizona, 
County  of  Maricopa — ss. 

Thomas  W.  Nealon,  being  first  duly  sworn  on 
oath,  deposes  and  says  that  he  is  the  petitioner 
above  named;  that  he  has  read  the  foregoing  peti- 
tion, knows  the  contents  thereof,  and  that  the  same 
is  true  both  in  substance  and  in  fact. 

THOMAS  W.  NEALON 

Subscribed  and  sworn  to  before  me  this  20  day 
of  March,  1944. 

(Seal)  RUBY  BELLE  STERLING 

Notary  Public. 
My  commission  expires:  9/22/45.  [255] 

[Endorsed]:     Filed  Mar.  31,  1944.  [256] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  THOMAS  W.  NEALON 

United  States  of  America, 
State  of  Arizona, 
County  of  Maricopa — ss. 

Personally  appeared  before  me  the  undersigned 
Notary  Public  in  and  for  the  County  of  Maricopa, 
State  of  Arizona,  Thomas  W.  Nealon,  who  being 
duly  sworn  deposes  and  says : 

1.  That  the  services  described  herein  were  ren- 
dered by  him  in  the  above  entitled  suit,  that  no 
compensation  has  been  paid  to  him  therefor,  nor 
was  any  petition  ever  filed  therefor,  nor  hearing 
noticed  or  had  thereon,  that  no  portion  thereof  has 
been  paid  to  deponent  other  than  the  sums  paid 
under  the  order  of  the  Honorable  Fred  C.  Jacobs 
who  as  judge  of  the  United  States  District  for  the 
District  of  Arizona  on  December  2,  1935  made  the 
order  of  appointment  of  de|>onent  as  attorney  for 
the  receiver,  and  by  order  entered  on  January  28, 
1936  fixed  the  sums  payable  under  the  monthly 
drawing  account  provided  for  in  said  order  to  the 
deponent  as  attorney  for  the  receiver  in  said  pro- 
ceedings. [257] 

2.  That  immediately  upon  the  making  of  the 
order,  hereinbefore  referred  to  ]\v  Judge  Jacobs, 
this  deponent,  at  the  suggestion  of  Judge  Jacobs, 
and  under  his  instructions  in  company  with  the 
receiver  of  the  said  Intermountain  Building  &  Loan 
Association,  Harry  S.  McCluskey,  Esq.,  went  to 
the  States  of  Utah,  Wyoming,   Oregon   and   Cali- 
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fornia  for  the  purpose  of  obtaining  the  appoint- 
ment of  ancillary  receivers  and  instituting  ancil- 
lary proceedings  in  each  of  these  states  in  aid  of 
the  receivership  in  Arizona.  In  such  proceedings 
he  represented  the  receiver  and  the  entire  class  of 
creditors  of  the  association  in  whose  behalf  the 
above  entitled  suit  was  brought  (such  representa- 
tion being  necessary  for  jurisdictional  purposes). 
Deponent  also  negotiated  with  the  state  officials  in 
charge  of  building  and  loan  associations  for  their 
consent  to  such  ancillary  proceedings. 

3.  That  the  first  step  in  such  proceedings  was  to 
obtain  such  ancillary  receivership  in  the  State  of 
Utah  which  w^as  the  home  state  of  the  corporation. 
This  effort  required  two  trips  to  Salt  Lake  City. 
The  second  trip  was  taken  at  the  instance  of  the 
present  ancillary  receiver  in  Utah  who  urged  the 
necessity  of  deponent's  presence  there  to  partici- 
pate in  the  conduct  of  the  suit.  Such  suit  was  suc- 
cessful and  as  a  result  thereof  all  the  assets  of 
the  corporation  in  Utah  were  brought  under  the 
jurisdiction  of  the  District  Court  of  Arizona. 

4.  That  the  receiver  and  this  deponent  immedi- 
ately after  the  hearing  at  Salt  Lake  City  went  to 
Cheyenne,  Wyoming,  where,  with  the  assistance  of 
local  attorneys,  and  the  consent  procured  of  the 
State  officials  of  Wyoming,  they  secured  the  appoint- 
ment of  an  anciallary  receiver  of  the  association  by 
the  United  States  District  Court  of  Wyoming  in 
aid  of  the  suit  in  Arizona.  [258] 

5.  That  deponent  then  went  to  Portland,  Oregon, 
and   in  company  with  the  Arizona   Receiver,   the 
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preliminary  work  for  the  proceedings  in  the  United 
States  District  Court  of  Oregon  were  formulated, 
in  which  proceedings  he  subsequently  appeared  for 
both  creditors  and  receiver,  and  took  part  upon  the 
hearing  before  the  Special  Master  and  conducted 
a  large  part  of  the  examination  of  witnesses  and 
later  took  y)art  in  the  preparation  of  the  appeal 
(111  Fed.  (2d)  805)  to  the  Fnited  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  and  the 
preparation  of  the  briefs  used  in  the  hearings  be- 
fore that  court  as  well  as  in  the  Supreme  Court  of 
the  United  States  on  the  application  for  a  writ 
of  certiorari.  In  connection  with  the  hearing  in 
Oregon  this  deponent  drafted  the  complaint  used 
in  that  suit  and  associate  counsel  in  Oregon  subse- 
quently informed  deponent  that  it  was  the  com- 
plaint used  in  that  proceeding. 

6.  This  deponent  accompanied  by  the  Arizona 
receiver  then  went  to  San  Francisco  for  consulta- 
tion with  officials  of  the  Home  Owners  Loan  Cor- 
poration in  regard  to  the  properties  of  the  associa- 
tion in  which  they  were  interested  and  for  the 
]Mirpose  of  making  arrangements  with  the  Home 
Owners  Loan  Corporation  for  the  securing  of  the 
refinancing  of  mortgages  held  by  the  association. 
This  work  contributed  to  the  subsequent  refinanc- 
ing of  many  loans  held  by  the  association  and  was 
of  great  advantage  to  the  receivership  estate. 

7.  This  deponent  and  Henry  S.  McCluskey,  as 
receiver,  then  went  to  Los  Angeles,  California,  to 
negotiate  with  the  California  officials  handling  the 
assets  of  the  association  in  California.  This  finallv 
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resulted  in  the  Brashear  case  (109  Fed.  (2d)  857) 
wherein  this  deponent  in  connection  with  Messrs. 
Zach  Lamar  Cobb  and  E.  A.  Littlejohn,  attorneys, 
of  Los  Angeles  represented  all  the  creditors  who 
have  accepted  the  benefits  [259]  of  the  Arizona 
suits  as  well  as  the  receiver,  and  also  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  and  the  Supreme  Court  of  the  United 
States.  This  representation  was  at  the  request  of 
Harry  W.  Hill,  Esq.,  the  present  receiver,  made 
throusfh  his  attornevs. 

8.  That  at  the  instance  and  request  of  the  attor- 
neys for  the  present  receiver,  deponent  joined  in 
the  settlement  and  release  of  the  cost  and  super- 
^e,das  bond  of  the  United  States  Fidelity  &  Guar- 
anty Co.  made  upon  the  appeal  from  the  interlocu- 
tory order  in  the  above-entitled  suit,  which  bond 
was  drawn  by  deponent  and  James  R.  Moore,  Esq., 
one  of  the  attorneys  for  the  appellant.  The  amount 
collected  on  this  bond  was  $12,500.00  which  went 
into  the  receivership  estate,  although  the  bond  ran 
to  the  appellee-creditors. 

9.  An  important  case  tried  by  deponent  and  his 
co-counsel  was  that  of  Forst  v.  Intermountain 
Building  &  Loan  Association,  Supreme  Court  of 
Arizona,  No.  3780,  49  Ariz.  246,  65  P.  (2d)  page 
1379,  wherein  Forst  unsuccessfully  sought  to  estab- 
lish a  lien  upon  the  assets  of  the  association  and 
said  Forst  case  established  important  principles 
of  law  in  Arizona  in  aid  of  the  receivership.  On 
the  strength  of  the  decision  in  the  Forst  case,  other 
claimants  of  liens  were  induced  to  abandon  claims 
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of  liens,  all  to  the  advantage  of  the  receivership 
estate. 

10.  Another  important  matter  in  connection  with 
the  receivership  which  required  the  attention  of 
defendant  was  the  sale  of  the  Canadian  assets 
from  which  a  considerable  sum  of  money  was  real- 
ized for  the  receivership  estate. 

11.  Another  important  proceedings  commenced 
by  deponent  for  the  receiver,  Henry  S.  McCluskey, 
which  resulted  in  a  gain  of  more  than  $3000.  for 
the  receivership  estate  and  culminated  in  the  suit 
of  Hill,  Receiver  v.  Favour  &  Baker,  No.  3993,  52 
Ariz.  561,  84  Pac.  (2d)  575,  wherein  the  Superior 
Court  judgment  [260]  was  held  void  because  the 
court  had  no  jurisdiction  to  render  the  particular 
judgment  that  was  rendered  by  the  Superior  Court. 
This  cause  was  handled  in  the  Supreme  Court  with 
consummate  ability  by  the  attorneys  for  Receiver 
Hill. 

12.  An  important  matter  was  the  securing  of  the 
appointment  of  Stanley  Jerman,  Esq.  as  S])ecial 
Master  (and  orders  incidental  thereto)  to  secure 
deeds  conveying  the  properties  in  California  and 
Oregon  to  the  receiver  in  order  that  title  miglit 
vest  in  the  receiver.  Deponent  was  preparing  these 
deeds  in  accordance  with  the  statutes  of  Oregon, 
California,  Utah,  Wyoming  and  Idaho,  when  his 
employment  as  attorney  for  flip  receiver  was  ter- 
minated by  the  court's  removal  of  Henry  S.  Mc- 
Cluskey, as  receiver,  and  Harry  W.  Hill,  as  re- 
ceiver,   accepted    quit-claim    deeds    instead    of   the 
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special  warranty  deeds  recommended  by  your  de- 
ponent. 

13.  Deponent  did  much  work  in  connection  with 
the  Idaho  receivership  but  did  not  go  in  person 
to  Idaho. 

14.  That  in  excess  of  500  instruments  in  the 
nature  of  jjetitions,  applications,  order  and  other 
necessary  instruments  were  prepared  by  your  de- 
ponent during  the  sixteen  months  period  in  which 
he  represented  the  receiver.  These  required  many 
appearances  and  hearings  before  the  United  States 
District  Court  sitting  at  Phoenix  and  at  Prescott. 

15.  That  deponent  was  appointed  attorney  for 
the  receiver  by  Judge  Jacobs,  as  aforesaid,  who 
fixed  a  drawing  account  of  $300.00  per  month,  His 
Honor  estimatting  at  that  time  that  sixty  percent 
of  deponent's  time  would  be  required  for  the  work. 
At  the  same  time  His  Honor  fixed  a  drawing  ac- 
count of  $150.00  per  month  for  office  and  other 
necessary  expenses,  estimated  as  follows:  [261] 

Per  Month  60% 

Office  rental  in  Luhrs  Tower  $  80.00  $  48.00 

Stenographer's  salary  ($35.  per  week) 151.67  91.00 

Estimated  stationery  and  sundries 33.33  20.00 

Monthly  total  estimated  office  expense $265.00        $159.00 

Total  monthly  allowance  drawing  account  for  ex- 
penses—60%  of  $265.00  $159.00 

16.  That  the  time  consumed  in  the  services  set 
forth  in  this  affidavit  consisted  of  14  full  months, 
included  in  which  w^ere  68  days  of  personally  con- 
ducted suits  and  hearings  in  the   Supreme  Court 
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of  Arizona,  the  Federal  District  Coui'ts  of  Arizona, 
Wyoming,  Oregon  and  California,  and  in  the  state 
court  in  Utah,  and  in  the  Superior  Courts  in  Mari- 
copa and  Gila  Counties,  Arizona.  In  addition 
thereto,  there  was  a  large  portion  of  the  remain- 
ing two  months  devoted  to  routine  affairs  of  the 
association. 

17.  Deponent's  reasons  for  not  incorporating  the 
matters  herein  set  up  in  his  original  petition  for 
compensation  filed  in  this  suit  on  October  15,  1937, 
are  as  follows: 

(a)  The  matter  of  services  rendered  to  the  re- 
ceiver, as  distinguished  from  the  creditors'  suit 
seeking  the  appointment  of  the  receiver,  was  en- 
tirely a  separate  matter,  and  consequently  the  peti- 
tion filed  on  October  15,  1937  was  for  services  to 
the  petitioning  creditors  and  not  to  the  receiver. 

(b)  The  services  rendered  to  the  petitioning 
creditors  set  up  in  the  i)etition  filed  on  October 
15,  1937  were  properly  confined  to  the  services 
rendered  in  the  original  suit,  and  the  services  to 
the  said  creditors  set  up  herein  were  for  services 
rendered  to  such  creditors  but  not  tlien  completed. 

(c)  Insofar  as  services  rendered  to  the  former 
receiver,  Henry  8.  McCluskey,  were  compensa])le, 
the  Court  would  not  have  had  jurisdiction  to  fix 
them  without  a  petition  being  filed  [262]  reciting 
the  facts  and  a  hearing  thereon. 

(d)  Deponent  relied  upon  the  case  of  Wallace 
V.  Fisk,  80  Fed.  (2d)  897,  (page  901)  as  a  correct 
statement  of  the  procedure  to  be  followed. 
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(e)  No  order  could  be  entered  upon  deponent's 
petition  filed  at  that  time  that  would  constitute  a 
separation  of  the  suit  nor  dismiss  the  petitioner  or 
his  clients  from  their  duty  and  from  the  jurisdic- 
tion of  the  court. 

(f)  Deponent's  interpretation  of  the  law  was 
borne  out  by  the  order  of  this  Court  of  December 
7,  1942,  for  while  that  order  is  designated  ''final 
order,"  the  text  thereof  shows  that  it  was  not  a 
final  order,  in  that  page  3  of  said  order,  lines  4  to 
7,  discloses  that  the  Court  did  not  consider  all  the 
services  rendered  by  deponent  in  said  case,  many  of 
which  appear  of  record  in  this  suit.  This  is  also 
shown  on  lines  8  to  13  of  said  page,  and  on  lines 
1  and  2  of  page  4  of  said  order.  The  court  clearly 
confined  itself  to  the  contents  of  the  petition  as 
filed. 

(g)  That  several  parts  of  the  order  of  Decem- 
ber 7,  1942,  appear  to  have  been  inadvertently 
made,  for  instance,  on  line  15  of  page  3,  describing 
the  moneys  paid  to  deponent  as  attorney  for  the 
receiver  as  ''salary",  while  the  order  of  January 
28,  1936,  authorizing  these  pa.yments,  describes  them 
as  payments  on  account  of  a  drawing  account, 
thereby  reserving  final  compensation  as  might  be 
reasonable  to  be  fixed  and  paid  after  all  services 
had  been  rendered  and  petitioned  for. 

(i)  Likewise  that  portion  of  the  order  appearing 
on  lines  9  to  13,  inclusive,  of  page  4  of  said  order, 
where  the  order  is  described  as  final,  conflicts  with 
that  portion  of  the  paragraph  reading  "as  set  forth 
in  his  petition."  Mrs.  Monaghan's  compensation  as 
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one  of  the  attorneys  for  the  Receiver  was  fixed  at 
$250.00  a  montli  and  not  as  a  drawing  account. 
In  [263]  addition,  she  was  furnished  by  the  re- 
ceiver with  an  office  in  the  Luhrs  Building  and  a 
competent  stenographer  and  with  stationery,  all 
wdthout  expense  to  her,  while  deponent  furnished 
his  own  office,  stationery,  etc.  and  a  stenographer 
with  years  of  experience  in  similar  work. 

18,  That  the  services  rendered  by  affiant,  as  set 
forth  in  this  affidavit,  and  as  separate  and  apart 
from  the  services  set  forth  in  the  petition  filed  by 
affiant  on  October  15,  1937,  are  of  the  reasonable 
value  as  follows: 

(a)  The  sum  of  $7,500.00  for  assisting  in  the 
preparation  and  trial  of  the  application  for  the 
appointment  of  an  ancillary  receiver  in  the  United 
States  District  Court  for  the  District  of  Oregon, 
including  the  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  which 
affirmed  the  order  of  the  United  States  District 
Court  refusing  to  appoint  the  ancillary  i-eceiver  and 
the  denial  by  the  Supreme  Court  of  the  United 
States  of  the  petition  for  certiorari  to  review  the 
judgment  of  the  United  States  Circuit  Court  of 
Appeals. 

(b)  The  sum  of  $7,500.00  for  assisting  in  the 
preparation  and  trial  of  tlie  application  for  tlie 
appointment  of  an  ancillary  receiver  in  the  United 
States  District  Court  for  the  Southern  District  of 
CaliCornia,  Central  Division,  including  the  appeal 
to  the.  United  States  Circuit  Court  of  A])peal8  for 
the  Ninth  Circuit  which  affirmed  the  order  of  the 
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United  States  District  Court  refusing-  to  appoint 
the  ancillary  receiver,  and  the  denial  by  the  Su- 
preme Court  of  the  United  States  of  the  petition 
for  certiorari  to  review  the  judgment  of  the  United 
States  Circuit  Court  of  Appeals, 

(c)  The  sum  of  $10,000.00  for  services  rendered 
in  [264]  assisting  in  securing  the  appointment  of 
an  ancillary  receiver  in  the  State  of  Utah,  which 
was  the  state  in  which  defendant  was  organized, 
thereby  subjecting  defendant's  books,  records  and 
assets  to  the  jurisdiction  of  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona. 

(d)  The  sum  of  $5,000.00  for  services  rendered 
in  assisting  the  securing  of  the  appointment  of  an 
ancillary  receiver  in  the  United  States  District 
Court  for  the  District  of  Wyoming,  thereby  sub- 
jecting the  assets  of  defendant  located  in  the  State 
of  Wyoming  to  the  jurisdiction  of  the  United  States 
District  Court  for  the  District  of  Arizona,  which 
assets  had  a  total  adjusted  value  of  $579,265.74  as 
of  the  date  of  the  report  and  account  of  the  present 
receiver  filed  herein  on  February  23,  1943. 

(e)  The  sum  of  $500.00  for  services  rendered 
in  the  preparation  and  trial  of  the  case  of  Forst 
V.  Intermountain  Building  and  Loan  Association, 
et  al,  in  the  Superior  Court  of  Maricopa  County, 
Arizona  and  in  the  Supreme  Court  of  Arizona,  a^ 
reported  in  Vol.  49  Ariz.  246,  65  Pac.  (2d)  1379, 
whereby  the  state  courts  recognized  the  exclusive 
jurisdiction  of  the  United  States  District  Court 
for  the  District  of  Arizona  to  control  and  admin- 
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ister  the  receivership,  including  the  adjudication 
of  creditors'  liens. 

(f)  The  sum  of  $ia,000.00  for  services  rendered 
over  a  period  of  sixteen  months  as  attorney  for 
Henry  S.  McCluskey,  during  his  tenure  as  re- 
ceiver for  defendant,  which  included  the  prepara- 
tion and  presentation  of  549  petitions,  applications 
and  orders  in  connection  with  the  receivership, 
many  of  which  required  investigations  [265]  of 
questions  of  law  pertaining  thereto;  and  also  in- 
cluding associate  services  performed  at  the  request 
of  the  attorney  for  the  present  receiver  in  recover- 
ing the  sum  of  $12,500.00  for  the  receivership 
estate  upon  the  supersedeas  bond  posted  upon  the 
appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  interlocutory 
order  issued  herein  appointing  an  ancillary  re- 
ceiver; and  also  for  services  rendered  in  the  Su- 
perior Court  of  Yavapai  County,  Arizona,  in  the 
case  of  Favour  &  Baker  v.  Hill,  Receiver,  etc., 
wherein  the  judgment  of  the  Superior  Court  was 
reversed  by  the  Supreme  Court  of  Arizona  upon 
the  holding  that  the  Superior  Court  was  without 
jurisdiction  to  enter  the  particular  judgment  it  did 
enter,  as  reported  in  Vol.  52  Ariz.  561,  84  Pac, 
(2d)  575;  and  also  for  the  services  rendered  in 
realizing  for  the  receivership  estate  assets  located 
in  Canada;  and  also  for  general  services  rendered 
to  tlie  receiver  and  to  the  Court  over  said  period 
of  sixteen  months. 

19.  That  the  total  reasonable  value  of  said  serv- 
ices as  enumerated  and  performed  by  affiant,  and 
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which  affiant  now  claims  for  such  services,  as  set 
forth  in  the  foregoing  paragraph  18,  is  the  sum  of 
$40,500.00. 

20.  That  this  affidavit  is  filed  by  deponent  in 
support  of  his  petition  filed  herein  to  review  and 
rehear  said  order  entered  herein  on  December  7, 
1942. 

Dated  at  Phoenix,  Arizona,  this  31st  day  of 
March,  1944. 

(Seal)  THOMAS  W.  NEALON 

Subscribed  and  sworn  to  before  me  this  31  day 
of  March,  1944. 

RUBY  BELLE  STERLING 
Notary  Public 
My  commission  expires  9/22/45.  [266] 

[Endorsed]:     Filed  Mar.   31,   1944.   [267] 
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ACKNOWLEDGMENT  OF  SERVICE 

The  undersigned,  attorney  for  Harry  W.  Hill, 
Receiver  of  the  Intermountain  Building  &  Loan 
Association,  a  corjooration,  defendant  herein;  and 
the  undersigned,  attorney  for  said  defendant,  do 
acknowledge  that  Thomas  W.  Nealon  has  served 
upon  and  left  with  them  on  the  date  hereof,  the 
following  documents : 

(1)  Petition  of  Thomas  W.  Nealon  requesting 
this  Honorable   Court  to  review  and   rehear   final 
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order  fixing  attorney's  fees  and  expenses  of  Thomas 
W.  Nealon,  made  and  entered  herein  on  December 
7,  1942. 

(2)  Memorandum  of  points  and  authorities  in 
support  of  petition  of  Thomas  W.  Nealon  to  re- 
view and  rehear  final  order  fixing  attorney's  fees 
and  expenses  of  Thomas  W.  Nealon  made  and  en- 
tered herein  on  December  1,  1942. 

(3)  Affidavit  of  Thomas  W.  Nealon. 

Dated  at  Phoenix,  Arizona,  this  31st  day  of 
March,  1944. 

LOUIS  B.  WHITNEY, 
Attorney   for  Harry  W.   Hill,   Receiver  of  Inter- 
mountain    Building    &    Loan    Association,    de- 
fendant. 

MOORE  &  SHIMMEL, 
Attorney  for  defendant,  Intermountain  Building  & 
Loan  Association. 

By    JAMES  W.  MOORE.   [268] 

[Endorsed] :     Filed  Mar.  31,  1944. 
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ANSWER 

Comes  Now  Harry  W.  Hill,  the  duly  appointed, 
qualified  and  acting  Receiver  of  Intermountain 
Building  &  Loan  Association,  a  corporation,  by 
his  attorney  undersigned,  and  answers  the  petition 
of  Thomas  W.  Nealon  filed  herein  on  the  20th  day 
of  March,  1944,  as  follows: 
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FIRST  DEFENSE 

That  the  petition  shows  upon  its  face  that  this 
Court  has  no  jurisdiction  over  the  subject  matter 
of  said  petition. 

SECOND  DEFENSE 

That  the  petition  shows  upon  its  face  that  this 
Court  has  no  jurisdiction  of  the  parties. 

THIRD  DEFENSE 

That  the  petition  fails  to  state  a  claim  upon 
which  relief  can  be  granted. 

FOURTH  DEFENSE 

1.  Admits  the  allegation  of  Paragraph  I  of  said 
petition. 

2.  Admits  the  allegations  of  Paragraph  II  of 
said  petition.  [270] 

3.  Admits  that  petitioner  and  Elizabeth  G. 
Monaghan  were  appointed  attorneys  for  Henry  S. 
McCluskey  on  or  about  the  30th  day  of  November, 
1935;  alleges  that  he  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  every  other  allegation  contained  in  Paragraph 
III  of  the  petition. 

4.  Alleges  that  he  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  the  allegations  contained  in  Paragraph  IV  of 
the  ])etition. 

5.  Admits  that  proceedings  for  the  appointment 
of  an  Ancillary  Receiver  of  defendant,  Interiiiouu- 
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taiu  Building  &  Loan  Association,  a  corporation, 
in  the  State  of  California  were  instituted  in  the 
District  Court  of  the  United  States  for  the  South- 
ern District  of  California,  Central  Division;  ad- 
mits that  from  an  adverse  judgment  in  said  pro- 
ceedings an  appeal  was  prosecuted  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  and  that  said  judgment  on  said  appeal  was 
affirmed;  denies  each  and  every  other  allegation 
contained  in  said  Paragraph  V;  further  answering 
said  Paragraph  V,  alleges  that  if  any  services  were 
performed  by  petitioner  in  the  cause  described 
in  said  Paragraph  V,  they  were  performed  on 
behalf  of  the  creditors  and  not  on  behalf  of  this 
answering  Receiver  and  such  services,  if  any,  were 
not  requested  by  this  answering  Receiver  or  by  his 
attorneys. 

6.  Admits  that  the  proceedings  for  the  appoint- 
ment of  an  Ancillary  Receiver  of  Intermountain 
Building  &  Loan  Association  in  the  State  of  Ore- 
gon were  instituted  in  the  District  Court  of  the 
United  States  for  the  District  of  Oregon;  admits 
that  from  an  adverse  judgment  an  appeal  was 
prosecuted  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  and  that  the  judg- 
ment of  said  District  Court  was  affirmed;  denies 
each  and  every  other  allegation  contained  in  Para- 
graph VI  of  the  petition;  further  answering  said 
Paragraph  VI,  this  answering  Receiver  [271]  al- 
leges that  if  any  services  were  performed  by  peti- 
tioner  in   the   cause   described   in   said   Paragraph 
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VI,  they  were  performed  on  behalf  of  the  creditors 
and  not  on  behalf  of  this  answering  Receiver,  and 
such  services,  if  any,  were  not  requested  by  this 
answering   Receiver   or   by   his   Attorneys. 

7.  Admits  the  allegations  of  Paragraph  VII  of 
the  petition  insofar  only  as  such  allegations  refer 
to  events  and  transactions  with  which  petitioner 
was  concerned  prior  to  April  1st,  1937,  which 
events  and  transactions  related  solely  to  the  at- 
tempt of  petitioner  to  have  an  Ancillary  Receiver 
appointed  in  Oregon;  denies  all  other  allegations  in 
said  Paragraph  VII;  alleges  that  petitioner  in  the 
proceedings  referred  to  represented  two  creditors 
of  Intermountain  Building  &  Loan  Association,  a 
corporation,  to-wit  Gallegos  and  Gudmundsen,  and 
not  this  answering  Receiver. 

8.  Denies  each  and  every  allegation  contained 
in  Paragraph  VIII  of  the  petition. 

9.  Alleges  that  he  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  the  allegations  contained  in  Paragraph  IX  of 
the  petition. 

10.  Admits  that  petitioner  filed  a  petition  here- 
in on  October  15th,  1937,  for  the  allowance  of  com- 
pensation as  therein  set  forth  and  claimed;  admits 
that  said  petition  duly  came  on  for  hearing  before 
this  Court  on  December  20th,  1937;  admits  that 
this  Court  considered  said  petition  and  the  testi- 
mony offered  by  petitioner  in  support  thereof;  al- 
leges that  subsequent  to  the  hearing  on  said  peti- 
tion this  Court,  on  the  21st  day  of  February,  1938, 
duly   entered   an   order   authorizing   and   directing 
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this  answering  Receiver  to  pay  to  petitioner 
$5,000.00  on  account  of  services  claimed  by  peti- 
tioner; alleges  that  thereafter  and  on  March  6th, 
1939,  this  Court  entered  its  further  order  author- 
izing and  directing  the  Receiver  to  pay  the  peti- 
tioner an  additional  $2,500  [272]  on  account  of 
services  claimed  by  him;  alleges  that  on  Decem- 
ber 7th,  1942,  this  Court  made  and  entered  its 
order  designated  "Final  Order  Fixing  Attorney's 
Fees  and  Expenses  and  Ordering  Payment  of  Bal- 
ance to  Thomas  W.  Nealon,"  by  which  order  it  was 
adjudged  and  decreed  that  the  total  compensation 
of  the  petitioner,  Thomas  W.  Nealon,  was  fixed  at 
$12,500.00,  same  being  one-half  (1/2)  of  the  total 
compensation  fixed  and  allowed  for  all  services 
rendered  by  petitioner  and  his  co-attorney  (Eliza- 
beth G.  Monaghan),  and  by  which  order  it  was 
adjudged  and  decreed  that  the  Receiver  of  Inter- 
mountain  Building  &  Loan  Association  was  au- 
thorized, empowered  and  directed  to  pay  to  the 
said  petitioner,  Thomas  W.  Nealon,  the  sum  of 
$5,000.00  as  and  for  the  balance  of  said  $12,500.00 
fixed  by  this  Court  as  final  compensation  for  all 
services  heretofore  rendered  and  performed  by 
said  Thomas  W.  Nealon,  and  by  which  order  it 
was  further  adjudged  and  decreed  that  the  Re- 
ceiver be  authorized,  emiDowered  and  directed  to 
pay  to  said  petitioner,  Thomas  W.  Nealon,  the 
additional  sum  of  $1,330.40,  being  expenses  in- 
curred by  said  petitioner  as  set  forth  in  his  said 
petition;  alleges  that  in  said  order  it  was  further 
adjudged  and  decreed  as  follows: 
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"It  Is  Further  Ordered,  Adjudged  and  De- 
creed and  the  Court  does  hereby  Order,  Ad- 
judge and  Decree  that  this  is  a  hnai  allow- 
ance and  covers  all  services  heretofore  rendered 
by  said  Thomas  W.  Nealon,  as  set  forth  in  his 
said  petition  and  as  attorney  for  the  former 
receiver. 

It  Is  Further  Ordered,  Adjudged  and  De- 
creed, and  the  Court  does  hereby  Order,  Ad- 
judge and  Decree  that  the  petitioner,  Thomas 
W.  Nealon,  have  a  lien  upon  the  assets  of  In- 
termountain  Building  &  Loan  Association,  an 
Utah  corporation,  now  in  the  hands  of  Harry 
W.  Hill,  as  receiver  of  such  association,  for 
the  said  sums  of  $5,000.00  and  $1,330.40  re- 
spectively, until  such  sums  are  paid;  and  that 
each  of  the  creditors  of  said  association  who 
have  elected  to  accept  the  benefit  of  said  peti- 
tioner's efforts  bear  their  proportionate  share 
of  such  allowance." 

Further  answering  said  Paragraph  X,  it  is  al- 
leged that  [273]  said  final  order  covered  the  sum 
of  $7,344.00  for  salary  and  expenses  of  petitioner 
as  one  of  the  attorneys  for  the  former  Receiver, 
Henry  S.  McCluskey,  between  the  dates  of  Decem- 
ber 1st,  1935,  and  April  1st,  1937;  denies  that  said 
$7,344.00  mentioned  in  Paragraph  X  was  for  a 
drawing  account  and  in  this  behalf  alleges  that 
it  covered  all  services  rendered  as  attorney  for  the 
former  Receiver,  Henry  S.  McCluskey  and  for  his 
co-receiver,  George  A.  Mauk. 
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11.  Denies  that  said  order  entered  herein  by 
this  Court  on  December  7th,  1942,  awarding  com- 
pensation and  expenses  of  petitioner,  deprived 
petitioner  of  just  and  proper  compensation  for 
services  enumerated  in  Paragraphs  III,  IV,  V, 
YI  and  IX  of  his  petition,  or  at  all;  and  in  this 
behalf  alleges  that  no  appeal  was  taken  from  said 
final  order  mentioned  in  Paragraph  10  of  this 
answer  within  the  time  required  by  law,  or  at  all. 

12.  Admits  the  allegations  in  Paragraph  XII 
of  the  petition  that  said  order  fixed  and  adjudged 
the  total  compensation  payable  to  petitioner  for 
all  services  rendered  by  petitioner  as  set  forth 
in  his  petition  lately  filed  herein  and  in  this  be- 
half alleges  that  said  order  was  not  a  " purported '* 
order  but  was  a  final  appealable  order  and  that  no 
appeal  was  taken  from  said  order  by  petitioner 
within  the  time  required  by  law,  or  at  all. 

13.  Alleges  in  answer  to  Paragraphs  XIII,  XIV 
and  XV  that  this  Court,  subsequent  to  the  20th 
day  of  December,  1937,  and  pursuant  to  the  peti- 
tions then  on  file  on  behalf  of  petitioner,  entered 
its  first  order  on  February  21st,  1938,  allowing 
$5,000.00  on  account,  and  its  second  order  on  March 
6th,  1939,  allowing  $2,500.00  on  account,  and  there- 
after on  the  7th  day  of  December,  1942,  entered 
its  final  order  fixing  attorney's  fees  and  expenses 
of  petitioner  and  ordering  payment  thereof  and 
making  the  same  a  lien  on  the  assets  of  Inter- 
mountain  Building  &  Loan  Association  in  the  hands 
of   the   Receiver,   and   that   no    appeal    [274]    was 
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taken  from  said  final  order  within  the  time  required 
by  law,  or  at  all. 

14.  Denies  each  and  every  allegation  contained 
in  Paragraph  XVI  of  the  petition. 

15.  Alleges  that  he  is  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  Paragraph 
XVII  of  the  petition. 

16.  Admits  the  allegations  of  Paragraph  XVIII 
of  the  petition. 

17.  Admits  the  allegations  of  Paragraph  XIX 
of  the  j^etition,  to  the  effect  that  the  brief  men- 
tioned contained  the  language  set  forth  in  said 
paragraph:  alleges  that  said  brief  had  no  effect, 
beneficial  to  this  answering  Receiver,  on  said  Cir- 
cuit Court. 

18.  Alleges  that  he  is  without  know^ledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  the  allegations  contained  in  Paragraph  XX, 
except  the  quotation  from  the  opinion  of  the  Cir- 
cuit Court  of  Appeals. 

19.  Denies  each  and  every  allegation  contained 
in  Paragraph  XXI. 

20.  Denies  each  and  every  allegation  contained 
in  Paragraph  XXII. 

FIFTH  DEFENSE 

1.  For  a  further  separate  and  distinct  defense 
to  the  petition,  this  answering  Receiver  alleges  that 
heretofore  to-wit  and  on  the  15th  day  of  October, 
1937,  petitioner  herein  filed  his  ])etition  for  the 
allowance  of  compensation  for  professional  services 
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performed  by  liim  and  expenses  incurred,  and  that 
thereafter  and  on  the  20th  day  of  December,  1937, 
the  matter  came  on  for  hearing,  and  that  evidence 
was  produced,  both  oral  and  documentary,  and  the 
Court  not  being  fully  advised  in  the  premises,  took 
said  matter  under  advisement.   [275] 

2.  Alleges  that  thereafter  and  on  the  21st  day 
of  February,  1938,  this  Court  made  an  allowance 
to  petitioner  of  $5,000.00,  and  ordered  and  directed 
the  Receiver  to  pay  same  and  that  said  amount  was 
paid  by  said  Receiver  to  the  petitioner  pursuant 
to  said  order;  that  thereafter  on  March  6th,  1939, 
a  further  order  was  made  allowing  petitioner  $2,- 
500.00  and  authorizing  and  directing  Receiver  to 
pay  said  sum  to  petitioner,  which  said  sum  was, 
by  said  Receiver,  paid  to  petitioner. 

3.  Alleges  that  thereafter  and  on  the  7th  day 
of  December,  1942,  the  Court  in  the  above  entitled 
matter,  being  the  same  matter  as  set  forth  in  the 
petition  lately  filed  herein,  entered  its  final  order 
and  judgment  fixing  attorney's  fees  and  expenses 
of  petitioner  in  words  and  figures  as  shown  by  the 
order  dated  December  7th,  1942,  and  on  file  herein 
and  which  is  made  a  part  hereof,  the  same  is  if 
set  forth  herein  at  length;  that  said  final  order 
has  not  been  set  aside,  modified  or  reversed;  and 
that  said  final  order  has  been  fully  complied  with 
and  satisfied  by  pa3n:nent  to  tlie  petitioner  by  this 
answering  Receiver  of  the  sum  of  $6,330.40,  cover- 
ing the  items  set  forth  in  said  final  order,  to-wit: 
$5,000.00  as  and  for  balance  of  final  compensation 
for  all  services  performed  by  ])etitioner,  and  $1,- 
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330.40  expenses  incurred  by  petitioner.  That  said 
payment  was  made  on  or  about  the  10th  of  Decem- 
ber, 1942,  by  check  duly  endorsed  by  petitioner  and 
paid  out  of  the  funds  of  the  Receiver  of  Inter- 
mountain  Building  &  Loan  Association  on  the  12th 
day  of  December,  1942. 

SIXTH  DEFENSE 

For  a  further  separate  and  distinct  defense  to 
the  petition,  this  answering  Receiver  alleges  that 
prior  to  the  filing  of  the  petition  herein  and  on  or 
about  the  10th  day  of  December,  1942,  in  accord- 
ance with  a  final  order  of  Court  entered  in  the 
above  entitled  matter  on  the  7th  day  of  Decem- 
ber, 1942,  the  Receiver  paid  to  petitioner,  and  the 
petitioner  accepted  from  the  [276]  Receiver,  $6,- 
330.40  in  full  satisfaction  of  the  claim  or  claims 
alleged  in  said  petition. 

SEVENTH  DEFENSE 

For  a  further  separate  and  distinct  defense  to 
the  petition,  this  answ^ering  Receiver  alleges  that 
heretofore  to-wit  and  on  the  7th  of  December,  1942, 
petitioner  recovered  a  judgment  or  final  order  for 
attorney's  fees  and  expenses;  that  no  appeal  was 
taken  from  said  judgment  or  final  order  within 
the  time  required  by  law,  or  at  all;  that  petitioner 
without  complaint  and  with  full  knowledge  of  tlie 
character  of  said  judgment  or  final  order,  has 
accepted  and  retained  the  pecmiiary  benefits  there- 
under in  that  on  or  about  the  10th  dav  of  Decem- 
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ber,  1942,  petitioner  requested  of  and  accepted  from 
the  Receiver,  a  voucher  check  in  words  and  figures 
as  follows,  to-wit: 

Harry  W.  Hill,  Receiver  for 

INTERMOUNTAIN  BUILDING  &  LOAN  ASSOCIATION 
Phoenix,  Arizona  No.  3999 

Date     December  10,  1942 

Pay  to  the  order  of  THOMAS  W.  NEALON $6,330.40 

The  Sum  of  $6330  and  40  Cts.  Dollars 

INTERMOUNTAIN  BUILDING  &  LOAN 
ASSOCIATION 
By    HARRY  W.  HILL,  Receiver 

To  Valley  National  Bank 

Phoenix,  Arizona 
91-2  12  Los  A. 

Do  Not  Detach — This  check  will  not  be  paid  if  voucher 
is  detached  or  altered 

Date  or  Invoice  No.  Items  Amount  Total 

B-202— Final  Payment  in  Full  Settlement 
of  Attorney  Fees  Per  Order  of 
Court  of  December  7,  1942 $5,000.00 

Expenses  Allowed  Per  Order  of 

Court  of  December  7,  1942....  1,330.40 


$6,330.40 


2M  5-41  A. P. 

By    GHD 

Correct-Auditor 

with  check  contained  an  endorsement  provision 
which  was  duly  en-  [277]  dorsed  by  the  petitioner 
in  words  and  figures  as  follows : 


Harry  W.  Hill  643 

Endorsement 
Endorsement  of  this  check  acknowledges  pay- 
ment in  full  for  all  of  the  invoices  listed  on 
the  voucher  on  the  reverse  side  of  this  check 
THOMAS  W.  NEALON 

That   petitioner   cashed    said    check    and    received 
the  proceeds  thereof  and  retained  same. 

Wherefore,  Receiver  having  fully  answered, 
prays  that  the  petition  herein  be  denied  and  dis- 
missed and  that  he  have  his  costs  and  such  other 
relief  as  may  be  meet  in  the  premises. 

LOUIS  B.  WHITNEY 
Attorney  for  Harry  W.   Hill,   Receiver  of  Inter- 
mountain  Building  &  Loan  Association,   1006 
Luhrs  Tower,  Phoenix,  Arizona 

Service  admitted  by  receipt  of  copy  this  8th  day 
of  May,  1944. 

LESLIE  C.  HARDY 
Atty.  for  Petitioner. 

[Endorsed]  :     Filed  May  8,  1944.  [278] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOLLOWING  PRE-TRIAL  CONFER- 
ENCE PURSUANT  TO  RULE  16  OF  THE 
FEDERAL  RULES  OF  CIVIL  PROCED- 
URE 

Pursuant  to  an  order  of  the  Court  made  and 
entered  on  May  8,  1944,  in  the  matter  of  the  peti- 
tion of  Thomas  W.  Nealon  requesting  this  Court 
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to  review  and.  rehear  the  filial  order  fixing  attor- 
ney's fees  and  expenses  of  Thomas  W.  Nealon, 
made  and  entered  herein  on  December  7,  1942,  a 
pre-trial  conference  of  the  attorneys  for  said  peti- 
tioner, and  for  Harry  W.  Hill,  receiver  for  defend- 
ant, was  held  before  the  Court  on  May  15,  1944,  at 
which  time  Leslie  C.  Hardy,  Esq.,  appeared  as 
attorney  for  said  petitioner,  and  Louis  B.  Whitney, 
Esq.,  appeared  as  attorney  for  said  receiver. 

Thereupon,  said  petition,  and  answer  thereto, 
and  other  relevant  matters,  were  considered,  where- 
upon the  following  action  was  concluded  upon: 

I. 

The  allegations  of  paragraph  I  of  said  petition 
are  admitted.  [279] 

II. 

The  allegations  of  paragraph  II  of  said  petition 
are  admitted. 

III. 

The  allegations  of  paragraph  III  of  said  peti- 
tion are  admitted,  except  that  counsel  for  the  re- 
ceiver does  not  admit  that  the  services  performed 
by  petitioner,  as  therein  alleged,  were  responsible 
for  marshalling  and  subjecting  the  book-value  as- 
sets of  the  defendant  in  the  amount  of  $1,717,983.16 
to  the  payment  of  defendant's  creditors,  or  that 
such  services  were  in  addition  to  the  services  enu- 
merated in  the  ])etition  filed  herein  by  petitioner 
on  October  15,  1937. 
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IV. 

The  allegations  of  paragraph  IV  of  said  petition 
are  admitted  for  the  period  November  30,  1935  to 
April  1,  1937,  except  that  counsel  for  the  receiver 
is  not  informed  of  the  extent  or  nature  of  the 
services  therein  claimed  by  petitioner. 

V. 

The  allegations  of  paragraph  V  of  said  petition 
are  admitted,  except  that  counsel  for  the  receiver 
denies  that  the  receiver,  Harry  W.  Hill,  or  his  at- 
torneys, requested  petitioner  to  appear  on  behalf 
of  plaintiffs  and  appellants  in  said  proceedings. 
Counsel  for  petitioner  and  the  receiver  agree  that 
prior  to  the  apopintment  of  Harry  W.  Hill,  as  re- 
ceiver, petitioner  appeared  of  counsel  for  plain- 
tiffs therein,  including  Henry  S.  McCluskey  and 
George  A.  Mauk,  who  were  then  co-receivers  of 
defendant,  for  the  purpose  of  preparing  and  insti- 
tuting said  suit  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division,  and  that  after  the  appointment  of  Harry 
W.  Hill,  as  receiver,  petitioner  appeared  for  the 
petitioning  creditors,  and  all  creditors  similarly 
[280]  situated,  and  not  for  the  said  Harry  W. 
Hill,  as  receiver,  in  the  proceedings  in  the  District 
Court,  and  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  in  the  Supreme 
Court  of  the  United  States. 
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VI. 

The  allegations  of  pragraph  VI  of  said  i^etition 
are  admitted,  with  the  same  exceptions  applying  to 
the  Oregon  proceedings  as  stated  in  the  foregoing 
paragraph  V  applying  to  the  California  proceed- 
ings. 

VII. 

The  allegations  of  paragraph  VII  of  said  ])eti- 
tion  are  admitted,  with  the  exception  that  petitioner 
did  not  represent  Harry  W.  Hill,  as  receiver,  sub- 
sequent to  this  appointment  as  such  receiver,  but 
that  after  such  time  petitioner  represented  the  peti- 
tioning creditors,  and  all  creditors  similarly  situ- 
ated. Counsel  for  the  petitionei'  and  the  receiver 
agree  that  the  fee  paid  to  Wilson  &  Reilly,  attor- 
neys, was  $5,000.00  instead  of  $7,500.00. 

VIII. 

The  allegations  of  paragraph  VIII  of  said  ])eti- 
tion  are  denied  by  counsel  for  the  receiver.  Counsel 
for  petitioner  and  receiver  agree  that  the  allega- 
tions of  said  paragraph  ])resent  questions  of  law  for 
decision  of  the  Court. 

IX. 

The  allegations  of  paragraph  IX  of  said  i)etition 
are  admitted,  with  the  exception  that  counsel  for 
the  receiver  denies  that  petitioner's  services,  as 
therein  alleged,  were  not  set  forth  in  the  petition 
filed  herein  by  petitioner  on  October  15,  1937,  and 
further  denies  that  petitioner  made  no  claim  at  that 
time  for  compensation  for  such  services.  [281] 
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X. 

Counsel  for  receiver  admits  the  allegations  of 
paragraph  X  of  said  petition  as  supplemented  by 
paragraph  10  of  the  receiver's  answer,  but  denies 
that  said  order  mentioned  in  said  paragraph  10 
was,  or  is,  a  final  order,  or  that  it  adjudged  and  de- 
creed the  total  compensation  to  which  petitioner  is 
entitled,  or  that  it  covered  all  services  rendered  by 
petitioner  as  attorney  for  the  former  receiver 
and/or  rceivers,  and  petitioner  contends  that  the 
compensation  of  $7,344.00  paid  petitioner  by  said 
order  was  for  a  drawing  account  as  ordered  by  this 
Court  and  not  for  salary. 

XI. 

The  allegations  of  paragraph  XI  of  said  petition 
are  denied  by  counsel  for  the  receiver.  Counsel  for 
petitioner  admits  that  no  appeal  was  taken  from 
said  order,  but  denies  that  said  order  was  a  final 
appealable  order,  or  that  said  order  is  not  now  sub- 
ject to  review. 

XII. 

Counsel  for  receiver  admits  the  allegations  of 
paragraph  XII  of  said  petition,  as  supplemented 
by  paragraph  12  of  his  answer.  Counsel  for  peti- 
tioner asserts  the  order  referred  to  in  said  para- 
graphs was  not  a  final  order,  but  admits  no  appeal 
was  taken  therefrom. 

XIII.,  XIV.  and  XV. 

The  allegations  of  paragraph  XIII,  XIV  and 
XV  are  admitted  by  counsel  for  the  receiver;  and 
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ill  this  behalf,  counsel  for  petitioner  admits  the 
allegations  of  fact  set  forth  in  paragraph  13  of  re- 
ceiver's answer,  but  denies  that  the  order  entered 
by  this  Court  on  December  7,  1942,  was  a  final  order 
as  claimed  by  the  receiver. 

XVI. 

The  allegations  of  paragraph  XVI  of  said  peti- 
tion are  [282J  denied  by  counsel  for  the  receiver. 
Counsel  for  petitioner  and  the  receiver  agree  that 
the  allegations  of  said  paragraph  present  questions 
of  law  for  the  consideration  of  the  Court. 

XVII. 

The  allegations  of  paragraph  XVII  of  said  peti- 
tion are  admitted  by  counsel  for  the  receiver,  with 
the  exception  that  counsel  for  the  receiver  and  the 
petitioner  agree  that  the  amount  of  $7,500.00,  as 
alleged  therein,  should  be  $5,000.00. 

XVIII. 

The  allegations  of  i3aragraph  XVIII  of  said  peti- 
tion are  admitted  by  counsel  for  the  receiver. 

XIX. 

The  allegations  of  paragraph  XIX  of  said  i^eti- 
tion  (which  is  cori'ected  by  agreement  to  read 
"XIX"  instead  of  "IX")  are  admited  by  counsel 
for  the  receiver. 

XX. 

The  allegations  of  paragraph  XX  of  said  petition 
are  admitted  by  counsel  for  the  receiver. 
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XXI. 

Tlie  allegations  of  paragraph  XXI  of  said  peti- 
tion are  denied  by  counsel  for  the  receiver.  Counsel 
for  the  petitioner  and  the  receiver  agree  that  the 
allegations  of  said  paragraph  present  questions  of 
law  for  the  decision  of  the  Court. 

XXII. 

The  allegations  of  paragraph  XXII  of  said  peti- 
tion are  denied  by  counsel  for  the  receiver.  Counsel 
for  the  petitioner  and  receiver  agree  that  the  al- 
legations of  said  paragraph  present  questions  of 
law  for  the  decision  of  the  Court. 

XXIII. 

Counsel  for  the  receiver  denies  that  petitioner  is 
entitled  to  the  relief  claimed  by  petitioner  in  the 
prayer  of  said  petition.  [283] 

XXIV. 

Counsel  for  the  petitioner  resists  the  First  De- 
fense, Second  Defense  and  Third  Defense  of  the 
Receiver's  Answer,  and  asserts  that  each  and  all  of 
said  pleas  are  insufficient  to  constitute  defenses  to 
said  petition. 

XXV. 

Counsel  for  petitioner  admits  paragraphs  num- 
bered 1  and  2  of  the  Fifth  Defense  of  the  Receiv- 
er's Answer.  Counsel  for  petitioner  admits  that 
this  Court  on  December  7,  1942,  made  and  entered 
the  order  referred  to  in  paragraph  numbered  3  of 
said  Fifth  Defense,  but  denies  that  said  order  is  a 
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final  order  which  deprives  petitioner  of  the  right 
to  seek  additional  compensation  as  now  claimed  by 
petitioner. 

XXVI. 
Counsel  for  petitioner  admits  the  allegations  of 
the  Sixth  Defense  of  the  Receiver's  Answer,  with 
the  exception  that  he  denies  the  order  of  December 
7,  1942,  is  a  final  order  which  deprives  petitioner 
of  the  right  to  seek  additional  compensation  for 
the  services  rendered  by  him  as  set  forth  and 
claimed  by  petitioner  in  said  petition. 

XXVII. 

Counsel  for  petitioner  admits  the  allegations  of 
the  Seventh  Defense  of  said  Receiver's  Answer, 
with  the  exception  that  he  denies  the  order  of  De- 
cember 7,  1942,  referred  to  therein,  is  a  final  order. 
Counsel  for  petitioner  asserts  that  the  acceptance  of 
said  check  by  petitioner,  and  the  pa}Tnent  of  the 
amount  thereof  to  him,  did  not  operate  to  deprive 
petitioner  of  the  right  to  seek  additional  compen- 
sation for  the  services  performed  by  him  as  set 
forth  and  claimed  by  petitioner  in  said  petition. 
Comisel  for  the  petitioner  further  asserts  that  th(^ 
conditions  recited  in  said  check  did  not,  and  could 
not,  add  to  or  take  from  the  legal  effect  of  said 
order  made  and  [284]  entered  by  this  Court  on 
December  7,  1942. 

The  Foregoing  constituted  the  action  which  was 
taken  at  said  pre-trial  conference,  and  accordingly 
it  is  the  order  of  this  Court  that  the  same  is  hereby 
approved,  adopted  and  ordered  filed. 
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Bated  in  the  City  of  Phoenix,  within  said  dis- 
trict, this  7th  day  of  June,  1944. 

DAVE  W.  LING 

United  States  District  Judge 
Approved  : 

LESLIE  C.  HARDY 

Attorney  for  Petitioner 

LOUIS  B.  WHITNEY 
For  the  Receiver 

[Endorsed] :   Filed  June  7,  1944.  [285] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  SUBMIT  PETITION 

Comes  now  the  petitioner,  Thomas  W.  Nealon,  and 
moves  the  Court  for  an  order  or  judgment  granting 
to  petitioner  the  relief  prayed  for  by  his  petition 
filed  herein  on  March  31,  1944;  and  that  by  said 
order  or  judgment  petitioner  be  awarded  compensa- 
tion  for  professional   services  performed   by  peti- 
tioner as  attorney  for  the  creditors  herein,  and  also 
for  professional   services  performed   by   petitioner 
as  attorney  for  the  receivers  whom  petitioner  rep- 
resented  herein,    and   that   such    award    be    in    pu 
amount  as  is  now  just  and  proper,  but  in  addition 
to  the  amount  awarded  by  this  Honorable  Court  to 
petitioner  by  its  order  entered  herein  on   Decem- 
ber 7,  1942. 

This  motion  is  based  upon  the  petitions  filed 
herein  by  petitioner  on  October  L5,  1937,  as  supple- 
mented, and  on  March  31,  1944,  together  with  all 
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the  records  and  proceedings  herein  which  pertain 
to  petitioner's  claim  for  compensation  for  such 
services. 

Dated  this  21st  day  of  November,  1944. 
THOMAS  W.  NEALON 
Pro  se 
LESLIE  C.  HARDY 

Attorney  for  Petitioner, 
Thomas  W.  Nealon  [286] 
Received  copy  of  this  Motion  to  Submit  Petition 
on  this  21st  day  of  November,  1944. 

LOUIS  B.  WHITNEY 
By     D.  J.  S. 

Attorney   for   Defendant 

[Endorsed]:    Filed  Nov.  21,  1944.  [287] 


[Title  of  District  Court  and  Cause.] 

STIPULATION    TO    SUBMIT    ON    BRIEFS 
WITHOUT  ORAL  ARGUMENT 

Comes  Now  the  petitioner,  Thomas  W.  Nealon, 
by  his  attorney  undersigned,  and  Harry  W.  Hill, 
the  duly  appointed,  qualified  and  acting  Receiver 
of  Intermountain  Building  &  Loan  Association,  a 
corporation,  by  his  attorney  undersigned,  and 
stipulate  and  agree  that  the  motion  to  submit  peti- 
tion filed  by  Petitioner  and  the  motion  for  order 
denying  petition  and  dismissing  same  filed  by 
Hariy  W.  Hill  as  Receiver  aforesaid,  both  be  sub- 
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mitted  to  this  Court  for  decision  on  the  briefs  filed 
and  without  oral  argument,  if  the  Court  approves. 

Dat-ed  at  Phoenix,  Arizona,  this   22   nd   day  of 
November,  1944. 

LESLIE  C.  HARDY 

Attorney  for  Petitioner 
LOUIS  B.  WHITNEY 

Attorney  for  Harry   VV.  Hill, 
Receiver,  etc.  [288] 

ORDER 

Upon  reading  the  foregoing  stipulation, 
It  Is  Ordered  that  the  motions  mentioned  therein 
be  and  the  same  are  hereby  submitted  for  decision. 

Dated  at  Phoenix,  Arizona,  this  22nd  day  of  No- 
vember, 1944. 

DAVE  W.  LING, 

Judge  of  the  District  Court  of 
the  United  States 

[Endorsed] :    Piled  Nov.  22,  1944.  [289] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  DENYING  PETITION 
AND  DISMISSING  SAME 

Comes  Now  Harry  W.  Hill,  the  duly  ap|)ointed, 
qualified  and  acting  Receiver  of  Intermountain 
Building  &  Loan  Association,  a  corporation,  by  his 
attorney  undersigned,  and  moves  the  Court  to  enter 
an  order  denying  petitioner's  petition  filed  herein 
on  March  31st,  1944,  and  dismissing  same.  This  mo- 
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tioii   is   based    on    either   or   all    of   the    following 
grounds : 

(a)  That  the  petition  on  its  face  fails  to  state  a 
claim  upon  which  relief  can  be  granted.  (Sub- 
division (h)  Rule  12)  ; 

(b)  That  the  Court  lacks  jurisdiction  of  the  sub- 
ject matter  (Subdivision  (h)  Rule  12)  ; 

(c)  That  the  order  entered  by  this  Court  on  De- 
cember 7th,  1942,  and  by  the  petition  sought  to  be 
vacated,  was  a  final  order  and  no  appeal  was  taken 
therefrom  within  the  time  required  by  law,  or  at 
all. 

(d)  That  the  petition  shows  on  its  face  that  peti- 
tioner accepted  the  benefits  of  the  order  of  Decem- 
ber 7th,  1942,  and  no  appeal  could  have  been  taken 
in  any  event  from  such  order  after  its  benefits  were 
accepted  by  petitioner. 

(e)  That  this  Court  is  now  without  jurisdiction 
to  [290]  vacate  the  order  of  December  7th,  1942, 
and  is  now  without  jurisdiction  to  grant  a  rehear- 
ing of  said  order. 

(f)  That  a  bill  of  review  or  a  bill  in  the  nature 
of  a  bill  of  review  does  not  lie  here  because  peti- 
tioner, having  accepted  the  benefits  of  the  order  of 
December  7th,  1942,  is  estopped  from  reviewing 
said  order. 

(g)  That  a  bill  of  review  or  a  bill  in  the  nature 
of  a  bill  of  review  will  not  lie  to  correct  errors  on 
the  face  of  the  record,  if  any  there  are,  because 
such  bill  was  not  filed  before  the  time  for  appeal 
expired  or  within  six  (6)  months  from  the  entry 
of  the  order  of  December  7th,  1942. 

(h)  That,  as  a  matter  of  law,  this  Court  is  with- 
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out  jurisdiction  to  grant  the  prayer  of  the  peti- 
tion. 

(i)  That,  as  a  matter  of  law,  this  movant  is  en- 
titled, on  the  pleadings,  to  an  order  or  judgment 
denying  petition  and  dismissing  same. 

Wherefore,  Harry  W.  Hil],  as  such  Receiver, 
prays  the  Court  for  an  order  denying  the  ])etition 
and  dismissing  same. 

Dated  at  Phoenix,  Arizona,  this  22nd  day  of  No- 
vember, 1944. 

LOUIS  B.  WHITNEY 

Attorney  for  Harry  W.  Hill, 
Receiver,  etc. 

Received  service  of  the  within  Motion  for  Order 
Denying  Petition  and  dismissing  same  this  22nd 
day  of  November,  1944. 

LESLIE  C.  HARDY 

Attorney  for  Thomas  W. 
Nealon,  Petitioner 

[Endorsed] :   Filed  Nov.  22,  1944.  [291] 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 

Of  Wednesday,  November  22,  1944 
(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United   States  District 
Judge,  Presiding 

It  Is  Ordered  that  the  Receiver's  Motion  for  an 
Order  Denying  the  Petition  of  Thomas  W.  Nealon 
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requesting  this  Honorable  Court  to  review  and  re- 
hear final  order  fixing  attorney's  fees  and  expenses 
of  Thomas  W.  Nealon,  made  and  entered  herein  on 
December  7,  1942,  and  dismissing  same  be  and  it  is 
granted. 

MINUTE  ENTRY 

Of  Friday,  November  24,  1944 
(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding 

Leslie  Hardy,  Esquire,  moves  on  behalf  of  the 
petitioner,  Thomas  W.  Nealon,  that  a  copy  of  the 
printed  transcript  of  record  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in 
the  case  of  Elizabeth  G.  Monaghan  vs.  Harry  W. 
Hill,  Receiver  of  the  Int-ermountain  Building  and 
Loan  Association,  an  Utah  Corporation,  No.  10408 
be  admitted  in  evidence  in  support  of  his  petition 
filed  herein  on  March  31,  1944,  and  that  said  ex- 
hibit be  considered  as  filed  as  of  the  date  of  the 
filing  of  the  said  petition. 

Whereupon,  It  Is  Ordered  that  said  motion  be 
and  it  is  granted.  [292] 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 

Of  Wednesday,  November  29,  1944 
(Phoenix  Division) 

Honorable  Dave  W.  Ling,  United   States  District 
Judge,  Presiding 

Louis  Whitney,  Esquire,  is  present  on  behalf  of 
Harry  W.  Hill,  Receiver  of  the  Literniountain 
Building  &  Loan  Association,  an  Utah  corporation. 
Leslie  Hardy,  Esquire,  is  present  on  behalf  of  the 
petitioner,  Thomas  W.  Nealon. 

Leslie  Hardy,  Esquire,  states  that  the  petitioner, 
Thomas  W.  Nealon,  desires  the  record  to  show  that 
said  petitioner  declines  to  amend  or  plead  further 
in  this  case. 

Subsequently,  the  following  order  is  entered : 

[Title  of  Cause.] 

FINAL  ORDER  DENYING  PETITION  AND 
DISMISSING  SAME 

Thomas  W.  Nealon,  petitioner  herein,  having 
heretofore  filed  a  motion  to  submit  his  petition  filed 
herein  on  March  31st,  1944,  which  motion  was  for 
an  order  or  judgment  awarding  petitioner  com- 
pensation for  professional  services,  in  addition  to 
the  amount  awarded  by  this  Court  to  petitioner  by 
its  order  entered  herein  on  December  7tli,  1942 ;  and 
Harry  W.  Hill,  the  duly  appointed,  qualified  and 
acting  Receiver  of  Intermountain  Building  &  Loan 
Association,   an   Utah   corporation,   having   hereto- 
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fore  filed  herein  a  motion  for  order  denying  the 
said  petition  of  Thomas  W.  Nealon  and  to  dismiss 
same;  and  both  parties  having  stii^ulated  to  snbmit 
said  motions  on  briefs  theretofore  filed  without  oral 
argument,  the  Court  ordered  said  motions  sub- 
mitted for  decision;  and  the  Court  having,  on  the 
22nd  day  of  November,  1944,  granted  said  motion 
of  Harry  W.  Hill  as  such  Receiver  for  an  order 
denying  petition  of  Thomas  W.  Nealon  filed  March 
31st,  1944,  and  dismissing  same,  it  is 

Ordered  that  the  motion  filed  by  Thomas  W. 
Nealon  be  and  the  same  is  hereby  denied. 

It  Is  Further  Ordered  that  the  motion  of  Harry 
W.  Hill  as  Receiver  herein  for  an  order  denying 
petition  of  Thomas  W.  Nealon  and  dismissing  same 
be  granted. 

Now,  Therefore,  and  in  consideration  of  the 
premises,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  petition 
of  Thomas  W.  Nealon  filed  herein  on  March  31st, 
1944,  be  denied  and  the  same  is  hereby  dismissed 
with  prejudice. 

Done  in  Open  Court  this  29  day  of  November, 
1944. 

DAVE  W.  LING, 

United  States  District  Judge 

Approved  as  to  form  Nov.  29,  1944. 
LESLIE  C.  HARDY 

Attorney  foi*  Petitioner 
Nealon.  [293] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
THOMAS  W.  NEALON,  PETITIONER 
HEREIN,  INTENDS  TO  RELY  ON  HIS 
APPEAL,  FILED  PURSUANT  TO  RULE 
75  (d)  OF  FEDERAL  RULES  OF  CIVIL 
PROCEDURE 

I. 

The  trial  court  was  without  jurisdiction  or  power 
to  enter  the  order  of  December  7,  1942  as  and  for  a 
final  order  allowing  and  awarding  to  petitioner  as 
total  compensation  the  sum  of  $5,000.00,  in  addition 
to  the  sum  of  $7,500.00  theretofore  received  by  peti- 
tioner for  services  performed  on  behalf  of  petition- 
ing creditors  of  Intermountain  Building  and  Loan 
Association,  and  also  on  behalf  of  the  Receiver  of 
said  Association,  for  the  reason  that  petitioner  re- 
quested the  court,  at  the  time  his  petition  filed  on 
October  15,  1937  came  on  for  hearing,  for  a  partial 
award   of  compensation  in   the   sum  of  $12,500.00 
only,  and  petitioner  then  reserved  the  right  to  claim 
additional  compensation  at  a  later  time,  and  for  the 
further  reason  that  the  pleadings  and  issues  before 
the  court  at  that  time  deprived  the  court  of  juris- 
diction or  power  to  enter  the  order  which  the  court 
did  enter  on  December  7,  1942  which  purported  to 
allow  and  award  to  petitioner  total  compensation 
in  the  sum  of  $5,000.00,  in  addition  to  the  sum  of 
$7,500.00  theretofore  received  by  petitioner  for  such 
services. 
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II. 

The  petition  filed  by  petitioner  on  October  15, 
1937  [294]  did  not  then  claim  or  request  an  allow- 
ance by  the  trial  court  of  an  award  for  services 
which  petitioner  had  rendered  to  the  Receiver  of 
Intermountain  Building  &  Loan  Association,  and 
therefore  the  trial  court  was  without  jurisdiction  or 
power  to  enter  the  order  of  December  7,  1942  which 
purported  to  allow^  to  petitioner,  as  and  for  total 
compensation  for  all  services  rendered  by  petitioner, 
including  the  services  rendered  by  petitioner  to  the 
receiver  of  Intermountain  Building  &  Loan  Asso- 
ciation. 

III. 

The  trial  court  was  without  jurisdiction  or  power 
to  make  the  jDarticular  order  entered  on  December 
7,  1942  for  the  reason  that  there  was  no  pleading 
to  support  said  order  and  that  no  process  was  issued 
thereon  and  no  notice  thereof  was  served  upon  peti- 
tioner so  as  to  support  and  justify  the  entry  of  said 
order. 

IV. 

The  order  entered  b}^  the  trial  court  on  Decem- 
ber 7,  1942,  allowing  and  awarding  petitioner  as 
total  compensation  the  amount  therein  allowed  and 
awarded  was,  and  is,  wholly  inadequate,  unconscion- 
able and  erroneous,  measured  by  the  extent  of  the 
services  performed  by  petitioner  and  the  benefits 
derived  therefrom  by  the  creditors  of  the  Inter- 
mountain Building  &  Loan  Association  and  by  tlie 
receiver  of  said  association,  and  the  receivership 
estate. 
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V. 

The  services  rendered  by  petitioner  to  the  peti- 
tioning creditors  of  Intermountain  Building  &  Loan 
Association,  and  to  the  receiver,  were  not  less  ex- 
tensive or  less  valuable  than  the  services  rendered 
by  Elizabeth  G.  Monaghan  to  them.  The  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit on  January  21,  1944,  (140  Fed.  2d,  31)  in  re- 
viewing said  order  of  the  trial  court  entei'ed  on  De- 
cember 7,  1942  reversed  said  order  and  awarded 
[295]  additional  compensation  to  said  Elizabeth  G. 
Monaghan.  Measured  by  that  decision  and  judg- 
ment of  the  Circuit  Court  of  Appeals,  the  trial  court 
by  said  order  of  December  7,  1942  committed  error 
in  fixing  the  amount  of  the  allowance  and  award  of 
comi^ensation  to  petitioner  herein. 

YI. 

The  verified  petition  filed  by  petitioner  on  March 
31,  1944,  for  the  first  time  requested  compensation 
for  services  performed  by  him  for  the  receiver  of 
Intermountain  Building  &  Loan  Association.  Said 
petition  is  supported  by  the  oath  of  petitioner  for 
the  receiver  of  Intermountain  Building  &  Loan  As- 
sociation, and  fixes  the  reasonable  value  of  such 
services.  Neither  said  verified  petition  nor  support- 
ing affidavit  is  controverted  by  the  receiver,  juid 
therefore  the  order  of  the  trial  court  entered  herein 
on  November  29,  1944,  denying  the  petition  filed 
herein  by  petitioner  on  March  31,  1944,  is  wholly 
unconscionable   and   erroneous   in   that   it   deprives 
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petitioner  of  just  compensation  earned  by  him  for 
services  performed  on  behalf  of  the  receiver  of  In- 
termountain  Building  &  Loan  Association. 

VII. 

The  uncontroverted  and  uncontradicted  recoi'd 
and  proceedings  herein  disclose  that  petitioner's 
services  were  and  are  of  the  value  of  not  less  than 
$100,000.00  but,  notwithstanding  the  record  and 
proceedings  in  this  respect,  the  trial  court  through 
error  and  an  abuse  of  judicial  discretion  awarded 
to  joetitioner  compensation  for  such  services  only 
in  the  sum  of  $5,000.00,  in  addition  to  the  sum  of 
$7,500.00  which  had  theretofore  been  received  by 
petitioner. 

VIII. 

The  allowance  and  award  made  by  the  trial  court 
to  the  petitioner  for  services  performed  by  him,  as 
provided  in  the  order  entered  December  7,  1942, 
was  not,  and  could  not  have  been,  a  [296]  final  order 
as  said  order  purports  to  be,  for  the  reason  that 
said  order  was  and  is  an  administrative  ordei'  in 
equity,  subject  to  review  and  correction  before  tlie 
tei-mination  of  the  receivership  proceedings. 

IX. 

The  trial  court  entertained  and  considered  the 
verified  petition  of  the  petitioner  filed  herein  on 
March  31,  1944  to  review  and  rehear  said  order  en- 
tered on  December  7,  1942,  and  after  the  entertain- 
ment and  consideration  of  said  ])etition,  the  trial 
court   on  November  29,   1944  denied   said   ])etition 
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and  dismissed  the  same,  and  by  thus  entertaining 
and  considering  said  petition  filed  by  petitioner  on 
March  31,  1944,  and  by  denying  said  petition  by  tiie 
order  entered  by  the  trial  court  on  November  29, 
1944,  both  the  order  entered  on  December  7,  1942 
and  the  order  entered  on  November  29,  1944  then 
became  subject  to  appeal  and  review  within  tlie 
time  provided  by  law. 

X. 

The  order  entered  on  December  7,  1942,  and  the 
order  entered  on  November  29,  1944,  denying  peti- 
tioner adequate  compensation  as  set  forth  and  le- 
quested  by  the  petitions  filed  herein  by  petitioner 
on  October  15,  1937  and  March  31,  1944,  constitute 
an  abuse  of  sound  judicial  discretion  and  depiive 
petitioner  of  compensation  to  which  he  is  rightfully 
entitled  and  unjustly  enriches  the  receivei'ship 
estate. 

XI. 

The  trial  court  erred  in  refusing  to  allow  and 
award  to  petitioner  compensation  requested  in  the 
petition  filed  on  March  31,  1944  in  addition  to  the 
compensation  allowed  and  awarded  by  the  trial 
court  by  the  order  entered  December  7,  1942,  for 
the  reason  that  it  was  the  duty  of  the  trial  court 
to  entertain  and  consider  said  petition  filed  by  peti- 
tioner on  March  31,  1944  and  to  correct  the  errors 
of  law  and  fact  apparent  in  said  order  [297]  entered 
on  December  7,  1942,  and  to  award  petitioner  com- 
pensation in  such  amount  as  appeared  from  the  en- 
tire record  and  proceedings  to  be  just  and  proper. 
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XII. 

The  acceptance  by  petitioner  of  tlie  award  made 
to  him  by  the  trial  court  by  the  order  entered  De- 
cember 7,  1942  did  not  and  could  not  bar  or  estop 
petitioner  from  claiming  additional  compensation 
for  services  performed  to  the  creditors  of  Inter- 
mountain  Building  &  Loan  Association,  and  also  to 
the  receiver  thereof,  for  the  reason  that  petitioner 
by  his  petition  filed  October  15,  1937,  as  amended 
and  supplemented,  then  requested  a  partial  allow- 
ance for  compensation  for  services  performed  to 
the  petitioning  creditors  only  and  not  for  services 
performed  to  the  receiver.  The  acceptance  by  peti- 
tioner of  the  amount  of  the  award  was  an  accept- 
ance of  an  amount  to  which  petitioner  was  entitled 
in  all  events  and  did  not  and  could  not  bar  or  estoj) 
petitioner  from  thereafter  claiming  additional  com- 
pensation in  such  amount  as  was  just  and  proper 
which  he  reserved  the  right  to  claim,  and  foi*  com- 
pensation for  services  performed  for  the  receiver 
which  he  had  not  claimed  at  the  time  of  the  entry 
of  the  order  of  December  2,  1942. 

XIII. 

The  trial  court,  by  entertaining  and  considering 
the  petition  filed  by  petitioner  on  March  31,  1944, 
and  denying  and  dismissing  the  same  on  November 
29,  1944,  again  put  in  issue  the  petition  filed  by  ])eti- 
tioner  on  October  15,  1937  and  also  the  order  of  the 
trial  court  entered  thereon  on  December  7,  1942, 
and  reopened  the  order  of  December  7,  1942  for  ap- 
peal and  review. 
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XIV. 
The  order  of  the  trial  court  entered  on  December 
7,  1942,  insofar  as  it  purported  to  deny  petitioner 
compensation  for  services  performed  by  him  for 
and  on  behalf  of  the  receiver  of  Intermountain 
Building  &  Loan  Association,  deprived  petitioner 
of  [298]  just  compensation  for  such  services  with- 
out notice  or  hearing  because  petitioner  did  not 
claim  compensation  for  such  services  until  the  filing 
of  the  petition  on  March  31,  1944,  and  by  reason 
thereof  the  trial  court  was  without  jurisdiction  or 
power  to  enter  the  order  of  December  7,  1942  which 
deprived  petitioner  of  compensation  for  such 
services. 

Dated  at  Phoenix,  within  the  District  of  Arizona, 
this  7th  day  of  December,  1944. 

LESLIE  C.  HARDY 

Attorney  for  Petitioner, 
Thomas  W.  Nealon 

Received  a  copy  of  the  within  document  this  7th 
day  of  December,  1944. 

(S)       LOUIS  B.  WHITNEY 

Attorney  for  Receiver 

[Endorsed] :   Filed  Dec.  7,  1944.  [299] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT  UNDER 
RULE  73  (b) 

Notice  Is  Hereby  Given  that  Thomas  W.  Nealon, 
petitioner  herein,  hereby  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  that  certain  order  made  and  filed  herein 
on  December  7,  1942,  entitled:  "Final  Order  Fixing 
Attorney's  Fees  and  Expenses,  and  Ordering  Pay- 
ment of  Balance  Due  Thomas  W.  Nealon,"  and  en- 
tered herein  on  the  Clerk's  Docket  on  December  7, 
1942. 

The  said  Thomas  W.  Nealon  hereby  also  appeals 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  that  certain  order  made 
and  filed  herein  on  November  29,  1944,  entitled: 
"Final  Order  Denying  Petition  and  Dismissing 
Same,"  and  entered  herein  on  the  Clerk's  Docket 
on  November  29,  1944. 

Dated  at  Phoenix,  within  the  District  of  Arizona, 
this  7th  day  of  December,  1944. 

LESLIE  C.  HARDY 

Attorney  for  Appellant, 
Thomas  W.  Nealon 

[Endorsed] :   Filed  Dec.  7,  1944.  [300] 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  By  These  Presents :  That  Thomas 
W.    Nealon,    petitioner   and    appellant    herein,    as 
princdpal,  and  Fidelity  and  Deposit   Company  of 
Maryland,    a    corporation   organized    and    existing- 
under  the  laws  of  the  State  of  Maryland  and  duly 
authorized  to  transact  its  corporate  business  within 
the  State  of  Arizona,  as  surety,  are  firmly  held  and 
bound  unto  Intermoimtain  Building  &  Loan  Associa- 
tion, a  corporation,  defendant  above  named,  and  to 
Harry  W.  Hill,  as  Receiver  of  the  said  Intermoun- 
tain  Building  &  Loan  Association,  in  the  principal 
sum  of  Two  Hundred  Fifty  and  No/100  ($250.00) 
Dollars  laAvful  money  of  the  United  States  of  Am- 
erica, to  be  paid  to  said  Intermountain  Building  & 
Loan  Association  and  to  said  Harry  W.  Hill,  as  Re- 
ceiver thereof,  its  and  his  successors  or  assigns,  for 
which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  successors  and  assigns  firmly  by  these 
presents. 
The  condition  of  this  obligation  is  such  that: 
Whereas,  certain  orders  were  made  and  entered 
herein  on  December  7,  1942  and  November  29,  1944, 
respectively,  in  the  above  entitled  cause  of  action, 
wherein  and  whereby  the  same  were  against  the  said 
Thomas  W.  Nealon,  as  such  petitioner,  the   [301] 
principal  herein,  and  in  favor  of  the  above  named 
Litermountain  Building  &  Loan  Association,  a  cor- 
poration, and  the  said  Harry  W.  Hill,  as  tlie  Re- 
ceiver therefor ;  and. 
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Whereas,  the  said  petitioner,  Thomas  W.  Nealon, 
has  appealed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  said  orders; 

Now,  Therefore,  if  the  said  Thomas  W.  Nealon 
shall  prosecute  his  said  appeal  with  effect  and  shall 
pay  all  costs  which  have  accrued  in  the  United 
States  District  Court  for  the  District  of  Arizona 
and  which  may  accrue  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  then  this 
oblig'ation  shall  be  void ;  otherwise  it  shall  remain  in 
full  force  and  virtue. 

In  Witness  Whereof  the  said  Thomas  W.  Nealon, 
as  principal,  and  said  Fidelity  and  Deposit  Com- 
pany of  Maryland,  as  surety,  have  executed  these 
presents  on  this  7th  day  of  December,  1944. 
THOMAS  W.  NEALON 
Principal 
(Seal)  FIDELITY    AND    DEPOSIT 

COMPANY   OF   MARYLAND 
By    F.  E.  SCRIVNER 

Attorney-in-Fact,   Surety 

Received  a  copy  of  the  within  document  this  7th 
day  of  December,  1944. 

LOUIS  B.  WHITNEY  (D.S.) 
Attorney  for  Receiver 

[Endorsed] :  Filed  Dec.  7,  1944.  [302] 
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GUADALUPE  R.  GALLEGOS,  and  FRANCES- 
CA  GALLEGOS,  his  wife;  INGA  G.  GUD- 
MUNDSEN;  and  MATA  E.  DEXTER  in  their 
own  behalf  and  in  behalf  of  others  similarly 
situated, 

Plaintiffs, 
vs. 

INTERMOUNTAIN  BUILDING  AND  LOAN 
ASSOCIATION,  a  Corporation, 

Defendant. 

EDWARD  O'REILLY,  KITTY  R.  GROSSMAN 
and  FRANK  W.  NELSON, 

Intervenors, 

H.  C.  SMOOT  and  SOPHIA  SMOOT, 

Intervenors, 

N.  S.  HERRING, 

Intervenors. 
Document 
Date  Number  Pilings — Proceeding 

Dec.  7, 1942  1908  Enter  and  file  Final  Order  Fixing  At- 
torneys' Fees  and  Expenses,  and  Order- 
ing Payment  of  Balance  Due  Thomas 
W.  Nealon. 

Mail  copy  of  order  No.  1908  to  Thomas 
W.  Nealon. 

*     *     * 

Nov.  29, 194^ •f   Whitney     pres.     Hardy     pres.     Leslie 

Hardy,  Esq.,  appears  on  behalf  of  Peti- 
tioner Thomas  W.  Nealon,  and  states 
that  Petitioner  Nealon  desires  the  rec- 
ords to  show  that  said  Petitioner  de- 
clines to  amend  or  plead  further. 
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Nov.  29, 1944  2071  Enter  and  file  Order  denying  Petition 
of  Thomas  W.  Nealon  filed  March  31, 
1944  and  dismissing  same  with  preju- 
dice. 

[303] 


In  the  District  Court  of  the  United  States 
In  and  for  the  District  of  Arizona 

No.  E-268  Phoenix 

GUADALUPE  R.  GALLEGOS  and  FRAN- 
CESCA  GALLEGOS,  his  wife,  INGA  G. 
GUDMUNDSEN,  and  MATA  E.  DEXTER, 
in  their  own  behalf  and  in  behalf  of  others  sim- 
ilarly situated, 

Plaintiffs, 
vs. 

INTERMOUNTAIN  BUILDING  &  LOAN  AS- 
SOCIATION, a  corporation, 

Defendant. 

MOTION  TO  SEND  TO  UNITED  STATES  CIR- 
CUIT COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT  IN  AID  OF  THE  AP- 
PEAL OF  THOMAS  W.  NEALON  HERE- 
IN, THE  ORIGINAL  TRANSCRIP^r  OF 
RECORD  INSTEAD  OF  A  CERTIFIED 
COPY  THEREOF  FILED  HEREIN  ON 
NOYEMP>ER  24,  1944  AND  DESIGN A^PED 
AS  PETITIONER  NEALON 'S  EXHIJHT 
No.  1;  AND  ORDER  THEREON. 

The  petitioner,  Thomas  W.  Nealon,  respectfully 
requests  this  Court  to   make  and   enter  an  order 
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herein  authorizing  and  directing  the  Clerk  of  this 
Court  to  transmit  to  the  Clerk  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in 
aid  of  the  appeal  of  petitioner,  Thomas  W.  Nealon, 
the  original  printed  transcript  of  record  filed  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  case  of  Monaghan,  Appellant, 
vs.  Hill,  Appellee,  No.  10408,  and  filed  herein  on 
November  24,  1944  as  petitioner  Nealon 's  Exhibit 
No.  1,  instead  of  a  certified  copy  of  said  printed 
record. 

Dated  this  6th  day  of  December  at  Phoenix,  Ari- 
zona. 

LESLIE  C.  HARDY 

Attorney  for  Petitioner, 
Thomas  W.  Nealon 

ORDER 

Upon  reading  the  foregoing  petition. 

It  Is  Ordered  that  the  Clerk  of  this  Court  trans- 
mit to  the  Clerk  of  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  in  aid  of  the  appeal  of  Thomas 
W.  Nealon  herein,  the  original  printed  transcript 
of  record  filed  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  the  case  of 
Monaghan,  Appellant,  vs.  Hill,  Appellee,  No.  10408, 
and  filed  herein  on  November  24,  1944  and  desig- 
nated as  petitioner  Nealon 's  Exhibit  No.  1,  instead 
of  a  certified  copy  of  said  exhibit,  and  to  be  re- 
turned to  the  Clerk  of  this  Court  after  it  is  no 
longer  required  by  said  Circuit  Court  of  Appeals. 
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Dated  this  6  day  of  December  at  Phoenix,  Ari- 
zona. 

DAVE  W.  LING 

United  States  District  Judge 

[304] 

Received  a  copy  of  the  within  document  this  5th 
day  of  December,  1944. 

LOUIS  B.  WHITNEY  (D.S.) 
Attorney  for  Receiver 

[Endorsed] :    Filed  Dec.  6,  1944.  [305] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  PURSUANT  TO  RULE  75  (a) 
OF  THE  FEDERAL  RULES  OF  CIVIL 
PROCEDURE. 

Thomas  W.  Nealon,  the  petitioner  herein,  desig'- 
nates  the  foUov^ing  portions  of  the  record  and  pro- 
ceedings to  be  contained  in  the  record  on  his  appeal 
herein. 

1.  Petitioner  Nealon 's  Exhibit  No.  1,  being  copy 
of  printed  transcript  of  recoi'd  in  U.  S.  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  Elizabeth 
G.  Monaghan,  Appellant,  vs.  Harry  AY.  Hill,  as  Re- 
ceiver of  the  Intermountain  Building  and  Loan  As- 
sociation, a  corporation,  Appellee,  No.  10408,  filed 
in  this  Court  November  24,  1944. 

2.  Miiuite  entry  of  order  of  Xoveniber  24,  1944 
granting  motion  of  attorney  for  })etitioner,  Thomas 
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W.  Nealon,  that  a  copy  of  tlie  printed  transcript  of 
record  in  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  case  of  Monaghan  v.  Hill,  Re- 
ceiver, No.  10408,  in  the  Circuit  Court  of  Appeals, 
be  admitted  in  evidence  in  support  of  Nealon's  peti- 
tion, filed  March  21,  1944. 

3.  Motion  to  send  to  United  States  Circuit  Couii 
of  Appeals  for  the  Ninth  Circuit  in  aid  of  the  aj)- 
peal  of  Thomas  W.  Nealon  herein,  the  original  tran- 
script of  record  instead  of  a  certified  copy  thereof 
filed  herein  on  November  24,  1944  [306]  and  desig- 
nated as  petitioner  Nealon's  Exhibit  No.  1;  and  or- 
der thereon,  filed  December  7,  1944. 

4.  Application  of  receiver  for  appointment  of 
attorneys  and  order  appointing  attorneys,  filed  De- 
cember 2,  1935. 

5.  Receiver's  petition  praying  for  instructions 
concerning  trip  to  Utah  and  other  states  in  refer- 
ence to  affairs  of  Intermountain  Building  and  Loan 
Association  and  authorizing  expenses  therefor,  filed 
December  2,  1935. 

6.  Order  authorizing  receiver  and  his  counsel  to 
make  trip  to  Utah  and  other  states  and  allowing  ex- 
penses therefor,  filed  December  2,  1935. 

7.  Order  for  monthly  allowance  to  Henry  S. 
McCluskey  as  Receiver  and  directing  the  payment 
thereof,  filed  January  28,  1936. 

8.  Order  for  monthly  allowance  of  attorney's  fees 
to  Elizabeth  G.  Monaghan,  filed  January  28,  1936. 

9.  Order  for  monthly  allowance  of  attorney's  fees 
to  Thomas  W.  Nealon,  filed  January  28,  1936. 
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10.  Petition  of  co-receivers  for  authority  to  in- 
stitute suit  in  Idaho,  filed  March  27,  1936. 

11.  Order  authorizing  and  directing  Henry  S. 
McCluskey  and  George  A.  Mauk,  as  co-receivers  of 
Intermountain  Building  and  Loan  Association,  to 
join  with  other  plaintiffs  in  a  suit  m  Idaho  and  to 
employ  Idaho  counsel,  filed  March  27,  1936. 

12.  Petition  for  allowance  and  payment  of  $12,- 
500.00  upon  account  of  fees  to  Thomas  W.  Nealon, 
filed  December  20,  1937. 

13.  Final  report  and  account  of  Henry  S.  Mc- 
Cluskey, as  receiver  of  Intermountain  Building  and 
Loan  Association,  an  Utah  corporation;  and  peti- 
tions praying  for  the  approval  thereof,  for  the  de- 
termination and  allowance  of  compensation  to  [307] 
petitioner,  for  fuial  discharge  and  exoneration  of 
bond,  and  for  the  court  to  set  a  date  for  hearing 
thereof  and  to  determine  the  form  of  notice  to  be 
given  and  order  thereon,  filed  September  3,  1937. 

14.  Order  approving  final  acount  of  Henry  S. 
McCluskey,  Receiver  of  Intermountain  Building 
and  Loan  Asociation;  granting  his  petition  for  dis- 
charge and  exempting  his  bond;  and  order  extend- 
ing time  for  fixing  and  allowing  compensation,  filed 
October  12,  1937. 

15.  Petition  of  Tliomas  W.  Nealou  requesting 
this  Honorable  Court  to  review  and  rehear  final 
order  fixing  attorney's  fees  and  expenses  of  Thomas 
W.  Nealon,  made  and  entered  herein  on  December 
7,  1942,  filed  March  31,  1944. 

16.  Affidavit  of  Thomas  W.  Nealon,  filed  March 
31.  1944. 
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17.  Acknowledgment  of  service  of  Nealdri's  peti- 
tion, filed  March  31,  1944. 

18.  Answer  of  Harry  W.  Hill,  Receiver,  filed  May 
8,  1944. 

19.  Order  following  pre-trial  conference  pursu- 
ant to  Rule  16  of  the  Federal  Rules  of  Civil  Proce- 
dure, filed  June  7,  1944. 

20.  Motion  to  submit  petition  of  Thomas  W.  Nea- 
lon,  filed  November  21,  1944. 

21.  Stipulation  to  submit  petition  on  briefs  with- 
out oral  argument,  filed  November  22.  1944. 

22.  Motion  of  Harry  W.  Hill,  receiver,  for  order 
denying  petition  and  dismissing  same,  filed  Novem- 
ber 22,  1944. 

23.  Final  order  denying  petition  and  dismissing 
same,  filed  November  29,  1944. 

24.  Statement  of  points  on  which  })etitioner 
Thomas  W.  Nealon,  intends  to  rely  on  his  appeal, 
filed  December  7,  1944.  [308] 

25.  Notice  of  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  under  Rule 
73   (b),  filed  December  7,  1944. 

26.  Bond  on  appeal,  filed  December  7,  1944. 

27.  Minute  entry  of  order  of  November  22,  1944 
granting  receiver's  motion  for  order  denying  peti- 
tion of  Thomas  W.  Nealon  and  dismissing  the 
same. 

28.  Clerk's  two  (2)  docket  entries  of  November 
29,  1944. 

29.  Clerk's  docket  entry  of  December  7,  1942  en- 
tering final  order  fixing  attorney's  fees  and  ex- 
penses and  ordering  pa.vment  of  balance  due 
Thomas  W.  Nealon. 
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30.  This  designation,  filed  December  7,  1944. 

Dated  at  Phoenix,  within  the  District  of  Arizona, 
this  7th  day  of  December,  1944. 

LESLIE  C.  HARDY 

Attorney  for  Petitioner, 
Thomas  W,  Nealon 

Received  a  copy  of  the  within  document  this  7th 
day  of  December,  1944. 

LOUIS  B.  WHITNEY  (D.S.) 
Attorney  for  Receiver 

[Endorsed] :    Filed  Dec.  7,  1944.  [309] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  BY  APPELLEE  OF  ADDI- 
TIONAL PORTIONS  OR  RECORD,  PRO- 
CEEDINGS, AND  EVIDENCE  TO  BE 
TRANSMITTED  TO  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTtI  CIRCUIT  TO  BE  CON- 
TAINED IN  THE  RECORD  ON  APPEAL 

To:  The  Clerk  of  the  United  States  District  Court 
for  the  District  of  Arizona: 

You  are  hereby  requested,  pursuant  to  the  provi- 
sions of  Federal  Rule  75(a)  of  Federal  Rules  for 
Civil  Procedure  to  incorporate  into  the  Transcript 
of  Record  on  Appeal  herein,  in  addition  to  the  por- 
tions of  the  record  indicated  by  Appellant  herein, 
the  following: 
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1.  Petition  of  Thomas  W.  Nealon  for  Allowance 
of  Attorneys  fees  for  Legal  Services  Rendered  and 
Expenses  Incurred  in  the  Preparation  and  Trial  of 
the  Above  Entitled  Suit.  Filed  October  15,  1937. 
(Document  No.  893). 

2.  Order  to  Show  Cause.  Filed  October  15,  1937. 
(Document  No.  894). 

3.  Affidavit  Re  Order  to  Show  Cause.  Filed  De- 
cember 20,  1937.     (Document  No.  971). 

4.  All  Minute  Entries  of  December  20,  1937,  per- 
taining to  the  captioned  cause. 

5.  Petition  for  Out  of  Pocket  Expenses.  Filed 
by  Thomas  W.  Nealon,  December  20,  1937.  (Docu- 
ment No.  974). 

6.  Order  Allowing  Thomas  W.  Nealon  $5,000.00. 
Filed  February  10,  1938.     (Document  No.  1037). 

[310] 

7.  Minute  Entries  of  February  10,  1938,  pertain- 
ing to  above  order. 

8.  Order  Allowing  Thomas  W.  Nealon  $2,500.00. 
Filed  March  3,  1939.     (Document  No.  1351). 

9.  Minute  Entries  of  March  3,  1939,  pertaining 
to  above  order. 

10.  Final  Order  Fixing  Attorneys  Fees  and  Ex- 
penses and  Ordering  Payment  of  Balance  to 
Thomas  W.  Nealon.  Filed  December  7,  1942.  (Doc- 
ument No.  1908). 

11.  Minute  and  Docket  Entries  of  December  7, 
1942,  relating  to  above  order. 

12.  Docket  Entry  showing  mailing  notice  and/or 
copy  of  Final  Order  of  December  7,  1942,  to  Thomas 
W.  Nealon. 
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13.  Order  submitting  motions  for  decision.  Filed 
November  22,  1944. 

14.  Minute  Entries  of  November  29,  1944,  show- 
ing that  Petitioner  Thomas  W.  Nealon  declines  to 
amend,  and  all  other  Minute  Entries  of  November 
29,  1944,  pertaining  to  this  cause. 

15.  Order  Appointing  John  L.  Oust  as  one  of  At- 
torneys for  Receiver.  Filed  January  28,  1936. 
(Document  No.  119). 

16.  Petition  of  Receiver  for  Allowance  to  John  L. 
Gust  as  one  of  Attorneys  for  Receiver.  Filed  Jan- 
uary 28,  1936.     (Document  No.  120). 

17.  Order  for  Allowance  to  John  L.  Gust.  Filed 
January  28,  1936.     (Document  No.  121). 

18.  This  Additional  Designation. 

Dated  at  Phoenix,  Arizona,  this  13th  day  of  De- 
cember, 1944. 

LOUIS  B.  WHITNEY 
Attorney  for  Appellee 

Due  Service  of  the  within,  by  copy,  acknowledged 
this  13th  day  of  December,  1944. 

LESLIE  C.  HARDY 

Attorney  for  Appellant  [311] 

[Endorsed] :    Filed  Dec.  13,  1944.  [312] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  TO  AMEND  DESIGNATION 
BY  APPELLEE  OF  ADDITIONAL  POR- 
TIONS OF  RECORD,  PROCEEDINGS  AND 
EVIDENCE  TO  BE  TRANSMITTED  TO 
THE  UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  NINTH  CIR- 
CUIT TO  BE  CONTAINED  IN  THE  REC- 
ORD ON  APPEAL,  FILED  HEREIN  ON 
DECEMBER  14th,  1944 

To  the  Clerk  of  the  United  States  District  Court 
for  the  District  of  Arizona: 

It  Is  Hereby  Agreed,  by  and  between  Leslie  C. 
Hardy,  attorney  for  Thomas  W.  Nealon,  petitioner 
and  appellant  herein,  and  Louis  B.  Whitney,  at- 
torney for  Harry  W.  Hill,  Receiver  and  ApiDcllee 
herein,  that  item  6  of  the  Designation  by  Appellee 
of  the  Additional  Portions  of  Record,  Proceedings 
and  Evidence  to  be  Transmitted  to  the  United 
States  Circuit  Couii;  of  Appeals  for  the  Ninth  Cir- 
cuit to  be  Contained  in  the  Record  on  Appeal,  be 
amended  as  follows:  "6.  Order  Allowing  Thomas 
W.  Nealon  $5,000.00  Filed  February  18,  1938. 
(Document  No.  1037)." 

Dated  at  Phoenix,  Arizona,  this  20th  day  of  De- 
cember, 1944. 

LESLIE  C.  HARDY 

Attorney  foi-  Appellant 
LOUIS  B.  WHITNEY 

Attorney  for  Appellee  [313] 
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Received  a  copy  of  the  within  mentioned  docu- 
ment this  20th  day  of  December,  1944. 
LOUIS  B.  WHITNEY 
Attorney  for  Appellee 

[Endorsed] :   Filed  Dec.  20,  1944.  [314] 


In  the  United  States  District  Court  for  the 
District  of  Arizona 

CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OF  RECORD 

United  States  of  America, 
District  of  Arizona — ss. 

I,  Edward  W.  Scruggs,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereby  certify  that  I  am  the  custodian  of  the 
records,  papers  and  files  of  the  said  Court,  includ- 
ing the  records,  papers  and  files  in  the  case  of 
Guadalupe  R.  Gallegos,  et  al,  Plaintiif,  versus  In- 
termountam  Building  and  Loan  Association,  a  cor- 
poration. Defendant,  Case  No.  E-268-Phoenix,  on 
the  docket  of  said  Court. 

I  further  certify  that  the  attached  pages,  num- 
bered 1  to  314,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  the  proceedings  of  said  cause 
and  all  the  papers  filed  therein,  together  with  the 
endorsements  of  filing  thereon  as  the  same  appear 
from  the  originals  of  record  and  on  file  in  my  cus- 
tody as  such  Clerk,  in  the  City  of  Phoenix,  State 
and  District  aforesaid,  as  called  for  and  designated 
in  the  Designation  of  Contents  of  Record  on  Ap- 
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peal  and  Additional  Designation  filed  in  said  case 
and  made  a  part  of  the  transcript  attached  hereto. 

I  further  certify  that  original  Petitioner  Nealon's 
Exhibit  No.  1,  copy  of  printed  transcript  of  record 
in  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  in  Elizabeth  G.  Monaghan,  Appellant,  vs. 
Harry  W.  Hill,  as  Receiver  of  the  Intermountain 
Building  and  Loan  Association,  a  corporation,  Ap- 
pellee, No.  10408,  filed  in  said  cause  November  24, 
1944,  is  transmitted  with  the  transcript  of  record 
pursuant  to  order  therefor  entered  November  24, 
1944. 

I  further  certify  that  the  Clerk's  fees  foi-  pre- 
paring and  certifying  to  this  said  transcript  of 
record  amounts  to  the  sum  of  $51.25  and  that  said 
sum  has  been  paid  to  me  by  counsel  for  the  Ap- 
pellant. 

Witness  my  hand  and  the  Seal  of  said  Court  this 
30  day  of  December,  1944. 

(Seal)  EDWARD  W.   SCRUGGS, 

Clerk  [315] 
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[Endorsed]:  No.  10961.  United  States  Circuit 
Court  of  Apx)eals  for  the  Ninth  Circuit.  Thomas 
W.  Nealon,  Appellant,  vs.  Harry  W.  Hill,  as  Re- 
(•eiver  of  Intermountain  Building  &  Loan  Associa- 
tion, a  corporation,  Appellee.  Transcript  of  Rec- 
ord. Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Arizona. 

Filed  January  8,  1945. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10961 

THOMAS  W.  NEALON, 

Appellant, 

vs. 

HARRY  W.  HILL,  as  Receiver  of  Intermountain 
Building  &  Loan  Association,  a  corj>oration, 

Appellee. 

ADOPTION  OF  STATEMENT  OF  POINTS 
FILED  IN  THE  TRIAL  COURT  AS  RE- 
QUIRED BY  SUB.  6,  RULE  19 

Thomas  W.  Nealon,  appellant  herein,  who  ap- 
peals to  this  Court  from  that  certain  order  made 
and  entered  in  the  Disti'ict  Court  of  the  United 
States  for  the  District  of  Arizona  in  the  suit  of 
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Guadalupe  R.  Gallegos,  et  al,  plaintiffs,  vs.  Inter- 
mountain  Building  &  Loan  Association,  a  corpora- 
tion, defendant,  No.  E-268  Phoenix,  entitled:  "Final 
Order  Fixing  Attorney's  Fees  and  Expenses  and 
Ordering  Payment  of  Balance  Due  Thomas  W. 
Nealon,"  and  entered  in  said  Court  on  the  Clerk's 
docket  on  December  7,  1942,  and  also  from  that 
certain  order  made  and  filed  therein  on  November 
29,  1944,  entitled:  "Final  Order  Denying  Petition 
and  Dismissing  Same,"  and  entered  therein  on  the 
Clerk's  docket  on  November  29,  1944,  adopts  as  Ap- 
pellant's Statement  of  Points  on  this  appeal  the 
Statement  of  Points  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Arizona,  which 
appears  at  pages  294  to  299,  both  inclusive,  of  the 
Transcript  of  Record  prepared  and  transmitted  to 
this  Court  by  the  Clerk  of  said  United  States  Dis- 
trict Court. 

Dated  this  6th  day  of  January,  1945. 
LESLIE  C.  HARDY, 

Attorney  for  Appellant. 

Service  of  the  foregoing  is  acknowledged  this  6th 
day  of  January,  1945. 

LOUIS  B.  WHITNEY, 
Attorney  for  Appellee. 

[Endorsed]:  Filed  Jan.  9,  1945.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  DESIGNATING  PARTS  OF 
RECORD  TO  BE  PRINTED  ON  APPEAL 
OF  APPELLANT,  THOMAS  W.  NEALON 

It  Is  Stipulated,  by  and  between  Thomas  W. 
Nealon,  Appellant  herein,  by  his  attorney,  Leslie  C. 
Hardy,  Esq.,  and  Harry  W.  Hill,  as  Receiver  of  In- 
termountain  Building  &  Loan  Association,  a  cor- 
poration, Appellee  herein,  by  his  attorney,  Louis 
B.  Whitney,  Esq.,  that  the  following  shall  be  in- 
cluded and  printed  in  the  Transcript  of  Record  on 
the  appeal  of  Thomas  W.  Nealon,  viz: 

(1)  The  whole  of  the  Transcript  of  Record  trans- 
mitted by  the  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Arizona  to  the 
Clerk  of  this  Court  in  aid  of  said  appeal,  save  and 
except  there  shall  not  be  printed  the  following: 

(a)  Petition  of  Thomas  W.  Nealon  for  Allow- 
ance of  Attorney's  Fees  for  Legal  Services  Ren- 
dered and  Expenses  Incurred  in  the  Preparation 
of  the  Trial,  etc.,  filed  in  said  District  Court  on  Oc- 
tober 15,  1937,  which  appears  at  pages  182  to  225, 
both  inclusive,  of  the  Transcript  of  Record  herein 
prepared  and  transmitted  to  this  Court  by  the  Clerk 
of  said  United  States  District  Court. 

(b)  Final  Order  Fixing  Attorney's  Fe-es  and  Ex- 
penses and  Ordering  Payment  of  Balance  Due  to 
Thomas  W.  Nealon,  filed  in  said  United  States  Dis- 
trict Court  on  December  7,  1942,  which  appears  at 
pages  238  to  239,  both  inclusive,  of  the  Transcrii)t 
of  Record  herein  prepared  and  transmitted  to  this 
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Court  by  the  Clerk  of  said  United  States  District 
Court. 

(2)  It  is  further  stipulated  and  argeed  that  the 
petition  and  order  specified  in  the  foregoing  sub- 
paragraphs (a)  and  (b)  are  included  and  printed 
in  the  Transcript  of  Record  on  the  appeal,  entitled 
"Elizabeth  G.  Monaghan,  Appellant,  vs.  Harry  W. 
Hill,  as  Receiver  of  Intermountain  Building  &  Loan 
Association,  a  corporation,  Appellee,"  No.  10408, 
heretofore  filed  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that  the 
Transcript  of  Record  on  said  appeal,  insofar  as  the 
same  may  be  applicable,  is  hereby  adopted  as  a  part 
of  the  Transcript  of  Record  on  this  appeal  of  the 
said  Thomas  W.  Nealon,  but  omitting  the  State- 
ment of  Points  and  Stipulation  beginning  on  pages 
374  to  386,  both  inclusive,  of  said  Transcript  of 
Record,  and  it  is  agreed  that  said  Transcript  of 
Record  is  a  true  and  correct  transcription  of  the 
proceedings  taken  and  had  in  said  United  States 
District  Court  in  said  case  of  Monahgan  v.  Hill. 

(3)  It  is  further  stipulated  and  agreed  that  the 
Transcript  of  Record  on  said  appeal  in  Monaghan 
V.  Hill,  No.  10408,  supra,  with  said  omissions,  may 
be  utilized  and  bound  in  by  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit as  a  part  of  the  printed  Transcript  of  Record 
in  this  appeal  of  the  said  Thomas  W.  Nealon. 

(4)  It  is  fui-ther  stipulated  and  agreed  that  a 
correct  printed  copy  of  the  Transcript  of  Record 
on  said  appeal  in   Monaghan  v.   Hill,   No.    10408, 
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supra,  was  filed  in  said  United  States  District  Court 
on  November  24,  1944  as  Appellant,  Thomas  W. 
Nealon 's  Exhibit  No.  1,  and  that  said  exhibit  is  re- 
ferred to  in  subdivisions  1,  2  and  3  of  the  Designa- 
tion of  Contents  of  Record  on  this  appeal  filed  in 
the  said  United  States  District  Court  on  the  7th 
day  of  December,  1944,  and  which  Designation  ap- 
pears at  pages  306  to  309,  both  inclusive,  of  the 
Transcript  of  Record  herein  prepared  and  trans- 
mitted to  this  Court  by  the  Clerk  of  said  United 
States  District  Court,  and  that  said  exhibit  consti- 
tutes a  part  of  the  Transcript  of  Record  herein  as 
transmitted  to  this  Court  by  the  Clerk  of  said 
United  States  District  Court. 

(5)  It  is  further  stipulated  and  agreed  that  this 
stipulation  is  entered  into  for  the  purpose  of  sav- 
ing printing  costs  and  that  Appellee  does  not  waive 
his  right  to  question  the  consideration  of  said  Ex- 
hibit No.  1  by  the  above  entitled  Court  for  any  legal 
reason  as  may  appear. 

Dated  this  6th  day  of  January,  1945. 
LESLIE  C.  HARDY, 

Attorney  for  Appellant, 
Thomas  W.  Nealon 
LOUIS  B.  WHITNEY 

Attorney  for  Appellee,  Harry 
W.  Hill,  as  Receiver,  etc. 

[Endorsed]:  Filed  Jan.  9,  1944.  Paul  P.  O'Brien, 
Clerk. 
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I.  The  award  made  by  the  trial  court  to 
appellant  by  the  order  entered  on  De- 
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inequitable  and,  measured  by  the  deci- 
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is  founded  upon  error  19 

II.  The  order  entered  on  December  7,  1942 
purported  to  compensate  appellant  for 
services  performed  on  behalf  of  the  pe- 
titioning creditors,  and  also  for  services 
performed  on  behalf  of  the  receiver,  and 
in  the  ancillary  receiverships,  and  conse- 
quently was  beyond  the  jurisdiction  of 
the  trial  court  to  enter,  because  the  peti- 
tion, upon  which  the  order  was  founded 
requested  compensation  only  for  serv- 
ices rendered  to  the  petitioning  creditors 
and  for  an  allowance  at  that  time  on 
account  22 

III.  The  trial  court  entertained  the  petition 
filed  by  appellant  on  March  31,  1944  to 
review  the  order  entered  December  7, 
1942,  The  power  was  lodged  in  the  trial 
court  to  entertain  the  petition,  and,  hav- 
ing exercised  that  power,  the  trial  court 
failed  to  exercise  a  sound  judicial  dis- 
cretion in  not  correcting  the  erroneous 
and  unconscionable  order  entered  De- 
cember 7,  1942  28 

rV.  The  acceptance  by  appellant  of  the  com- 
pensation awarded  to  him  by  the  order 
entered  December  7,  1942  does  not  now 
estop  appellant  from  claiming  additional 
compensation  for  services  rendered 
which  appellant  claimed  in  the  petition 
filed  March  31,  1944 34 

Conclusion  42 
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PRELIMINARY  STATEMENT 

This  is  an  appeal  by  Thomas  W.  Nealon  from  an 
order  of  the  United  States  District  Court  for  the 
District  of  Arizona,  sitting  at  Phoenix,  made  and 
entered  on  December  7,  1942  (R.  243)  awarding  pe- 
titioner compensation  for  services  performed  by 
appellant  as  an  attorney  for  creditors  of  Intermoun- 
tain Building  &  Loan  Association,  an  Utah  corpora- 
tion, wherein  creditors  of  that  association,  indi- 
vidually, and  as  a  class,  instituted  a  suit  in  the 
United  States  District  Court  for  the  District  of 
Arizona  for  the  appointment  of  a  receiver  of  the 
assets  of  that  association ;  and  from  an  order  of  the 
District  Court  entered  on  November  29,  1944   (R. 
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657)  which  denied  and  dismissed  appellant's  petition 
filed  March  31,  1944  (R.  599)  to  rehear  and  review 
the  order  of  December  7,  1942,  and  for  compensation 
for  services  rendered  by  appellant  as  attorney  for 
the  receiver,  and  in  the  ancillary  receiverships. 

STATEMENT  AS  TO  JURISDICTION 

Jurisdiction  of  District  Court 

A  class  suit,  wherein  certificate  holding  creditors 
of  Intennountain  Building  &  Loan  Association  peti- 
tioned for  a  receiver  of  the  association,  was  filed  in 
the  United  States  District  Court  for  the  District  of 
Arizona,  entitled : 

"Guadalupe  R.  Gallegos  and  Francesca  Gal- 
legos,  his  wife,  Inga  G.  Gudmundsen  and  Mata 
E.  Dexter,  in  their  owti  behalf  and  in  behalf  of 
others  similarly  situated,  Plaintiffs,  vs.  Inter- 
monutain  Building  &  Loan  Association,  a  corpo- 
ration. Defendant,"  No.  E-268  Phoenix  (R.  2- 
34). 

In  that  suit  the  petitioning  creditors,  as  plaintiffs, 
alleged  that  jurisdiction  was  conferred  upon  the 
District  Court  by  reason  of  diversity  of  citizenship 
of  the  parties  thereto,  plaintiffs  being  residents  of 
Arizona,  and  the  defendant  association  being  a  cor- 
poration organized  under  the  laws  of  Utah,  and 
doing  business  in  Arizona,  and  in  which  it  was  al- 
leged that  the  amoimt  in  controversy  exceeded 
$3,000.00  (R.  2-3). 

From  two  interlocutory  orders  entered  in  the  suit, 
one  appointing  a  receiver  pendente  lite,  and  the 
other  enjoining  the  association  from  removing  assets 


from  Arizona,  the  association  appealed  to  this  Court, 
which  affirmed/ 

Jurisdiction  of  the  suit  by  the  District  Court  was 
conferred  by  Sec.  24,  Judicial  Code,  as  amended. 
(Title  28,  Sec.  41,  USCA).  That  section,  as  it  applied 
to  the  suit,  is  as  follows : 

"First:  Of  all  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  *  *  *  where  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  $3,000,  and  (a)  arises 
under  the  Constitution  or  laws  of  the  United 
States  *  *  *,  or  (c)  is  between  citizens  of  a  State 
and  foreign  States,  citizens,  or  subjects 
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Appellant  filed  a  petition  on  October  15,  1937  in 
the  suit  requesting  attorney's  fees  for  services  ren- 
dered on  behalf  of  the  petitioning  creditors.  (R.  108- 
164).  The  petition  was  heard  on  December  20,  1937. 
(R.  245).  On  December  7,  1942— five  years  after  the 
petition  was  heard— the  trial  court  entered  an  order 
which  purported  to  be  a  final  order  awarding  appel- 
lant total  fees  for  services  rendered  to  the  petition- 
ing creditors,  and  also  to  the  receiver.  (R.  243-248). 
On  March  31,  1944  appellant  filed  a  petition  to  re- 
hear and  review  the  order  of  December  7,  1942.  (R. 
599).  The  trial  judge  entertained  and  considered 
appellant's  petition  of  March  31,  1944  to  rehear  and 
review  the  order  of  December  7,  1942  and  entered 
an  order  on  November  29,  1944  granting  appellee's 
motion  to  dismiss  the  petition,  and  denied  and  dis- 
missed the  petition  with  prejudice.  (R.  657). 


Untermountain  Building  &  Loan  Association,  et  al,  v.  Oallegos 
et  al,  9  Cir.,  78  Fed.  2d  972;  cert.  den.  296  U.S.  639,  80  L  Ed' 
454,  56  S.  Ct.  172. 


The  District  Court  had  jurisdiction  to  entertain 
appellant's  petition  filed  October  15,  1937  in  the 
class  suit  for  attorney's  fees  payable  out  of  funds 
recovered  for  the  members  of  the  class  who  accepted 
the  benefits  derived  for  them  by  appellant. 

Monaghan  v.  Hill,  as  receiver,  9  Cir.,  140 
Fed.  31. 

The  District  Coui-t  had  jurisdiction  to  entertain 
appellant's  petition  filed  march  31,  1944  in  the  class 
suit  which  requested,  for  the  first  time,  an  allowance 
for  compensation  for  services  performed  by  appel- 
lant as  attorney  for  the  receiver. 

Drilling    &    Exploration    Corporation    v. 
Webster,  9  Cir.,  69  Fed.  (2d)  416. 

JURISDICTION  OF  THIS  COURT 

The  jurisdiction  of  this  Court  is  invoked  mider 
Sec.  128  (a)  of  the  Judicial  Code,  as  amended  (Title 
28,  Sec.  225  USCA)  which  provides: 

(a)  Revietv  of  Final  Decisions.  The  Circuit 
Courts  of  Appeal  shall  have  appellate  jurisdic- 
tion to  review  by  appeal  the  final  decisions — 

First.  In  the  district  courts,  in  all  cases 
save  where  direct  review  of  the  decision  may  be 
had  in  the  Supreme  Court  mider  section  345  of 
this  title. 

Sec.  240-8  (c)  of  the  eludicial  Code  (Title  28,  Sec. 
230  USCA)  provides: 

"No  writ  of  error  or  appeal  intended  to  bring 
any  judgment  or  decree  before  a  circuit  court  of 
appeals  for  review  shall  be  allowed  unless  appli- 
cation therefor  be  duly  made  within  three 
months  after  the  entry  of  such  judgment  or  de- 
cree.'* 


Appellee,  as  receiver,  on  May  8,  1944  filed  an  an- 
swer to  appellant's  petition  filed  March  31,  1944  to 
review  and  rehear  the  order  entered  December  7, 
1942.  (R.  632).  The  Couii;  ordered  a  pre-trial  con- 
ference under  Rule  16  of  the  Federal  Rules  of  Civil 
Procedure  and,  following  that  order,  counsel  for  the 
Ijetitioner  (appellant)  and  receiver  (appellee)  to- 
gether formulated  the  issues  which  were  approved 
and  adopted  b}^  the  trial  court  on  June  7,  1944.  (R. 
643-651). 

A  motion  to  submit  the  petition  was  filed  Novem- 
ber 21,  1944.  (R.  651).  Respective  counsel  on  No- 
vember 22, 1944  stipulated  to  submit  the  petition  for 
decision  on  briefs  theretofore  filed  by  them  (R. 
653),  and  it  was  so  ordered  by  the  trial  court.  (R. 
653). 

Appellee  on  November  22,  1944  moved  for  an 
order  denying  and  dismissing  the  petition  filed  by 
appellant  on  March  31,  1944  to  rehear  and  review 
the  order  entered  December  7,  1942.  (R.  653).  The 
trial  court  entered  a  final  order  on  November  29, 
1944,  granting  appellee's  motion  to  deny  and  dis- 
miss the  petition,  and  dismissed  the  petition  with 
prejudice.     (R.  657). 

The  trial  court  by  entertaining,  considering  and 
disposing  of  the  petition  filed  by  appellant  on  March 
31,  1944  to  review  and  rehear  the  order  of  December 
7,  1942,  as  above  recited,  enlarged  the  time  for  ap- 
pealing from  the  order  of  December  7,  1942. 

Bowman  v.  Lopereno,  311  U.  S.  262,  85  L. 

Ed.  177,  61  S.  Ct.  201. 
Wayne  United  Gas  Co.  v.  Owens-Illinois 

Glass  Co.,  300  U.  S.  131,  81  L.  Ed.  557,  57 

S.  Ct.  382. 

Pfister  V.  Northern  Illinois  Co.  317  U.  S. 
144,  87  L.  Ed.  146,  63  S.  Ct.  133. 


The  order  entered  December  7,  1942  awarding 
compensation  to  appellant  was  entered  on  the  Clerk's 
docket  the  same  day.  (R.  669).  The  order  entered 
November  29,  1944,  denying  a  review  and  rehearing 
of  the  order  entered  December  7,  1942,  was  entered 
on  the  Clerk's  docket  November  29,  1944.  (R.  670). 
The  orders  are  now  final  as  of  the  date  of  their  entry. 
Notice  of  appeal  from  both  orders  was  filed  Decem- 
ber 7, 1944.  (R.  666)."  The  bond  on  appeal  was  filed 
on  the  same  day  the  notice  of  appeal  was  filed.  (R. 
667). 

RECORD  ON  APPEAL 

Upon  motion  of  appellant,  the  printed  transcript 
of  record  filed  in  this  Court  in  the  cause  of  Elizabeth 
G.  Monaghan  vs.  Harry  W.  Hill,  as  receiver.  No. 
10408,  was  ordered  filed  as  an  exhibit  in  the  lower 
court  in  support  of  appellant's  petition  filed  March 
31,  1944.  (R.  656).  Upon  motion  of  appellant,  the 
trial  court  ordered  said  printed  transcript  of  record 
to  be  transmitted  to  this  Court  instead  of  a  certified 
copy  thereof.  (R.  670-672).  Respective  counsel 
stipulated  that  said  printed  transcript  of  record 
could  be  utilized  on  this  appeal  and  bound  in  as  part 
of  the  transcript  of  record  on  this  appeal.  (R.  684- 
686). 

Appellant  filed  a  designation  of  contents  of  record 
on  appeal  pursuant  to  Rule  75  (a)  of  the  Rules  of 
Civil  Procedure.  (R.  672-676).  Appellee  filed  a 
designation  of  additional  contents  of  record  on  ap- 
peal.   (R.  676-678). 


*No  opinion  in  support  of  either  order  was  delivered  by  the 
trial  judge. 


STATEMENT  OF  THE  CASE 

This  appeal  of  Thomas  W.  Nealon  had  its  genesis 
in  Intermountain  Building  &  Loan  Association,  and 
the  fraudulent  conduct  of  the  officers  of  that  associ- 
ation in  dissipating  its  assets.' 

The  appellant  rendered  extensive  and  valuable 
rsevices  as  one  of  the  attorneys  for  the  creditors  of 
the  Intermountain  Building  &  Loan  Association  in 
a  creditors^  class  suit  which  eventuated  in  the  ap- 
pointment of  a  receiver  for  that  association  by  the 
United  States  District  Court  for  the  District  of  Ari- 
zona. Appellant  also  rendered  extensive  and  valu- 
able services  as  the  attorney  for  Henry  S.  McClus- 
key,  the  first  receiver  of  the  association,  and  also  in 
the  ancillary  receiverships. 

An  extensive  narrative  of  the  facts  underlying  the 
extent  and  value  of  the  professional  services  appel- 
lant rendered  to  these  creditors,  going  back  as  they 
do  many  months  prior  to  April,  1933  (R.  110),  seems 
imnecessary,  because  this  Court  has  reviewed  those 
facts  upon  the  several  related  appeals  which  reached 
this  Court.  Those  appeals  reveal  the  persistent  and 
successful  efforts  of  appellant  to  marshall  the  as- 


'The  background  of  Intermountain  has  been  reviewed  by  this 
Court  on  several  occasions  in : 

Intei-rtiountain  Building  &  Loan  Association,  et  al  v.  Oallegos, 
et  al,  9  Cir.,  78  Fed.  2d  972 ;  cert.  den.  296  U.S.  639,  80  L.  Ed. 
454,  56  S.  Ct.  172. 

Guadalupe  R.  Oallegos,  et  al  v.  Lloyd  R.  Smith,  Corporation 
Commissioner,  9  Cir.,  Ill  Fed.  2d  805 ;  cert.  den.  311  U.S.  668, 
85  L.  Ed.  429,  61  S.  Ct.  27. 

Julius  G.  Brashear  v.  Intermountain  Building  d  Loan,  Asso- 
ciation,  et  al,  9  Cir.,  109  Fed.  2d  857 ;  cert.  den.  311  U.S.  655, 
85  L.  Ed.  419,  61  S.  Ct.  9. 

Monaghan  v.  Hill,  as  Receiver,  9  Cir.,  140  Fed.  2d  31. 
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sets  of  Intermountain  into  a  receivership  for  the 
benefit  of  its  numerous  creditors,  and  to  preserve 
those  assets  from  dissipation  by  the  fraudulent  prac- 
tices of  its  officers  and  their  consorts. 

It  is  sufficient  to  say  that  Nealon,  with  his  co-soli- 
citor, Elizabeth  G-.  Monaghan,  as  the  solicitors  for 
the  petitioning  creditors,  relentlessly  pursued  the 
officers  of  the  Intermountain  until  finally,  with  the 
approval  of  this  Court,  and  the  Supreme  Court, 
the  total  remaining  assets  of  Intermomitain  finally 
were  husbanded  in  the  custody  of  a  receiver. 

Intermountain  is  an  Utah  corporation.  During 
1933  one  Malia  was  the  Bank  Commissioner  of  that 
state.  None  opposed  the  receivership  more  vigor- 
ously than  Malia  (R.  133  to  139)  although  character- 
ized by  this  Court  as  a  public  official  who  ''had 
shown  himself  not  to  be  a  proper  person  to  husband 
the  dwindling  assets  of  the  failing  association."  (78 
Fed.  2d  972,  983). 

Nonetheless  Nealon,  and  his  co-counsel,  saved  and 
preserved  for  the  creditors  of  Intermountain  gross 
assets  valued  at  more  than  $2,000,000,  and  through 
these  efforts  almost  3,000  creditors  elected  to  avail 
themselves  of  the  suit.    (140  Fed.  2d  31,  33). 

Henry  S.  McCluskey  was  appointed  permanent 
receiver  of  Intermountain  on  the  8th  day  of  Febru- 
ary, 1936.  (R.  400).  He  continued  as  such  until 
April  1,  1937  when  he  was  succeeded  by  Harry  W. 
Hill,  the  present  receiver  and  appellee  herein.  Mc- 
Cluskey rendered  a  final  and  complete  accounting  of 
his  receivership  (R.  396)  and  was  discharged.  (R. 
579).  While  McCluskey  acted  as  receiver,  appellant 
was  his  counsel  under  appointment  of  the  district 
court.   (R.  378).  During  that  time  appellant  pre- 


pared  and  presented  549  petitions,  applications  and 
orders  pertaining  to  the  receivership  affairs,  many 
of  which  required  extensive  study  of  questions  of 
related  law.  (R.  471,  605). 

On  October  15,  1937  appellant  filed  his  petition 
in  the  district  court  for  an  allowance  of  attorney's 
fees  for  services  rendered  and  expenses  incurred 
in  the  preparation  and  trial  of  the  creditors'  suit. 
(R.  108).    He  then  claimed,  as  the  petition  discloses, 
no  compensation  for  the  extensive  services  rendered 
to  the  receiver,  or  in  connection  with  the  ancillary 
receiverships.    At  the  time  appellant's  petition  came 
on  for  hearing,  he  filed  a  written  amendment  or  sup- 
plement to  it  requesting  an  allowance  on  accomit  of 
partial  attorney's  fees  in  the  amoimt  of  $12,500,  (R. 
594)  and  oral^  explained  his  reason  for  so  doing. 
(R.  371).    The  trial  court  by  the  order  entered  De- 
cember 7,  1942  awarded  appellant  $12,500,  less  $7,- 
500,  which  had  been  previously  paid  to  him,  plus  out- 
of-pocket  expenses.     By  that  order  the  trial  court 
purported  to  make  a  final  award  to  appellant  for  all 
services  he  had  performed,  not  only  to  the  petition- 
ing creditors  but  also  to  the  receiver.     (R.  243-248). 
The  amoimt  of  this  award  was  made  by  the  trial 
court  notwithstanding  several  experienced  and  re- 
liable attorneys  testified,  without  contradiction,  that 
Nealon's  services  in  the  class  suit  alone  were  worth 
not  less  than  $100,000.  (R.  165,  217,  292,  316,  321). 
Monaghan  v.  Hill,  9  Cir.,  140  Fed.  (2d)  31. 

Appellant's  petition  for  fees  for  services  rendered 
to  the  creditors  in  the  suit  fully  and  clearly  portrays 
the  extent  of  the  services  performed  by  him  in  the 
preparation  of  the  suit  and  the  conduct  of  it  through 
a  hazardous  and  difficult  course  over  a  period  of 
three  and  one-half  years  down  to  the  appointment 
of  McCluskey  as  the  permanent  receiver.     (R.  108). 
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The  final  report  of  McCluskey,  as  receiver,  like- 
wise fully  and  clearly  discloses  not  only  the  exten- 
sive and  valuable  services  performed  by  him  as  re- 
ceiver, but  also  the  no  less  extensive  and  valuable 
services  performed  by  appellant  as  his  attorney, 
and  also  in  the  ancillary  receiverships.     (R.  396). 

Appellant's  petition  (R.  108),  in  addition,  is  a  fac- 
tual resume  of  the  backgroimd  of  Intermountain  be- 
fore and  during  the  time  of  the  litigation  leading 
to  the  receivership,  and  consequently  a  restatement 
of  the  facts  as  there  narrated  is  unnecessary.  The 
facts  pertinent  now  were  reviewed  and  stated  by  this 
Court  in  Monaghan  v.  Hill,  9  Cir.,  140  Fed.  (2d)  31, 
heretofore  cited. 

Appellant  on  March  31,  1944  filed  a  petition  to  re- 
view and  rehear  the  order  entered  December  7,  1942. 
(R.  599).  By  that  petition  appellant  again  enumer- 
ated the  services  performed  on  behalf  of  the  credi- 
tors in  the  suit  requesting  tlie  appointment  of  a  re- 
ceiver for  Intermountain,  and,  for  the  first  time, 
claimed  compensation  for  services  rendered  to  the 
receiver,  and  for  services  performed  in  connection 
with  the  ancillary  receiverships. 

The  petition  filed  March  31,  1944,  was  supported 
by  the  affidavit  of  appellant.  (R.  620).  The  affi- 
davit was  not  controverted,  save  as  the  petition  which 
the  affidavit  supported  was  controverted.  It  sets 
forth  in  careful  detail  the  services  performed  in  the 
ancillary  receivership,  and  also  the  services  rendered 
to  the  receiver  in  the  primary  receivership.  Appel- 
lant estimated  the  reasonable  value  of  those  services 
in  the  amount  of  $40,500.    (R.  631) . 

Appellee,  as  receiver,  on  May  8, 1944  answered  the 
appellant's  petition  filed  March  31,  1944.    (R.  632). 
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This  answer  objected  to  the  jurisdiction  of  the  court 
to  entertain  the  petition;  asserted  that  it  failed  to 
state  a  claim  upon  which  relief  can  be  granted; 
pleaded  that  the  order  entered  December  7,  1942  was 
a  final  appealable  order;  and  that  no  appeal  was 
taken  therefrom  within  time,  or  at  all.  The  answer 
further  pleaded  payment  by  the  receiver  of  the 
amount  of  the  compensation  awarded  to  appellant  by 
the  order  entered  December  7,  1942;  sets  forth  the 
receiver's  check  ipsissimis  verbis;  pleads  acceptance 
of  the  check  and  receipt  of  the  j^roceeds  by  appel- 
lant. 

An  order  following  the  pre-trial  conference  was 
entered  June  1,  1944.  (R.  643).  This  order  left  as 
the  principal  disputes  at  issue  the  value  of  the  serv- 
ices performed  by  appellant ;  the  right  to  claim  com- 
pensation for  services,  in  addition  to  the  compensa- 
tion awarded  by  the  order  entered  December  7, 1942 ; 
the  question  of  the  finality  of  that  order;  and  pay- 
ment. 

The  trial  court  considered  the  petition  filed  March 
31,  1944,  and  the  related  proceedings,  and  by  an 
order  entered  November  29,  1944,  denied  appellant 
further  relief  (R.  657)  from  which  appellant  also 
appeals.     (R.  666). 

QUESTIONS  INVOLVED 

The  questions  involved  are : 

(a)  The  error  of  the  trial  court  in  entering  the 
order  of  December  7,  1942  which  awarded  to  appel- 
lant $12,500,  less  $7,500  which  had  already  been  paid 
to  appellant,  as  and  for  a  total  and  final  award  for 
all  services  rendered  by  appellant  not  only  to  the 
creditors  of  Intermountain,  but  also   for  services 
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rendered  to  the  receiver,  and  in  the  ancillary  receiv- 
ership. 

(b)  The  error  of  the  trial  court  in  denying  and 
depriving  appellant  of  just  and  adequate  compensa- 
tion for  services  rendered  by  him  to  the  creditors  in 
the  class  suit,  and  to  the  receiver,  which  the  record 
herein,  and  the  decision  and  judgment  of  this  Court 
in  Monaghan  v.  Hill,  supra,  disclose  constituted  an 
abuse  of  sound  judicial  discretion. 

(c)  The  error  of  the  trial  court  in  entering  the 
order  of  December  7,  1942,  which  purported  to  com- 
pensate appellant  for  services  rendered  by  him  to  the 
receiver,  and  in  the  ancillary  receivership  matters, 
when  in  fact  no  issue  had  been  framed  which  justi- 
fied or  authorized  an  award  for  those  services. 

(d)  The  error  of  the  trial  court  m  denying  and 
dismissing  appellant's  petition  filed  on  March  31, 
1944  to  review  and  rehear  the  order  entered  by  the 
trial  court  on  December  7,  1942. 

HOW  QUESTIONS  ARE  RAISED 

The  questions  on  this  appeal  are  raised  by  the  peti- 
tions filed  by  appellant  in  the  class  suit  on  October 
15,  1937  and  March  31,  1944  in  the  lower  court  for 
an  allowance  of  compensation  for  services  rendered 
by  him,  as  heretofore  recited,  and  the  appeal  from 
the  orders  of  December  7,  1942  and  November  29, 
1944  entered  on  those  petitions. 

STATEMENT  OF  POINTS 

Appellant  filed  a  Statement  of  Points  in  the 
lower  court  as  required  by  Rule  75  (d)  of  the  Rules 
of  Civil  Procedure.  (R.  659).  The  Statement  of 
Points  is  adopted  by  appellant  in  this  Court  in  aid 
of  this  appeal.    (R.  682). 
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THE  ORDER  ENTERED  DECEMBER  7, 1942  IS 
NOW  REVIEWABLE  ON  THIS  APPEAL/ 

The  order  entered  by  the  trial  court  on  December 
7,  1942,  which  purported  to  award  to  appellant  total 
and  final  compensation  for  all  services  was  not  ap- 
pealed from  mitil  December  7,  1944.  (R.  666).  Mea- 
sured by  Sec.  128  (a)  of  the  Judicial  Code,  as  amend- 
ed, (Title  28,  Sec.  225  USCA)  the  appeal  is  out  of 
time.  However,  on  March  31,  1944  appellant  filed  a 
petition  to  review  and  rehear  the  order  entered  De- 
cember 7,  1942.  (R.  599).  The  trial  court  enter- 
tained, considered  and  disposed  of  the  petition  as 
appears  from  the  following  proceedings  had  on  it : 

(a)  The  appellee,  as  receiver,  on  May  8,  1944 
filed  an  answer  to  appellant's  petition 
filed  March  31, 1944.    (R.  632) . 

(b)  The  trial  court,  after  the  petition  and  an- 
swer were  filed,  ordered  a  pre-trial  con- 
ference, and  by  an  order  entered  June  7, 
1944,  adopted  the  issues  formulated  by  re- 
spective counsel,  thus  entertaining  the  pe- 
tition and  answer  and  also  the  issues  as 
formulated.  (R.  643). 

(c)  Appellant  on  November  21,  1944  moved  to 
submit  for  decision  the  petition  filed  by 
appellant  March  31,  1944.    (R.  651). 

(d)  Counsel  on  November  22,  1944  stipulated 
to  submit  the  petition  for  consideration 
and  decision  by  the  trial  court  on  briefs 
which  had  been  theretofore  filed  (R.  652), 
and  the  trial  court  so  ordered.  (R.  653). 

(e)  Appellee  on  November  22,  1944  filed  a  mo- 
tion for  an  order  to  deny  and  dismiss  the 
petition.   (R.  653). 


*This  question  is  discussed  less  extensively  beginning  at  page 
4,  supra. 
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(f)  After  considering  the  foregoing  proceed- 
ings, and  the  issues  raised  by  them,  the 
trial  court  on  November  29,  1944  entered  a 
final  order  denying  the  petition  and  dis- 
missing it  with  prejudice.    (R.  657). 

The  foregoing  proceedings  in  the  lower  court  which 
eventuated  in  the  order  entered  November  29,  1944 
(R.  657)  enlarged  the  time  for  appeal  to  this  Court 
from  the  order  entered  December  7,  1942.  Thus,  the 
award  of  compensation  made  to  appellant  by  the 
order  of  December  7,  1942  is  open  for  review  by  this 
Court. 

Bowman  v.  Loperno,  311  U.  S.  262,  85  L.  Ed.  177, 
61  S.  Ct.  201,  we  submit,  authorizes  the  appeal. 

In  that  case  the  judgment  of  this  Court  (110  Fed. 
2d  348)  was  reversed  by  the  Supreme  Court.  Bow- 
man in  1935  sought  an  extension  under  Section  74 
of  the  Bankruptcy  Act.  In  1936  the  District  Court, 
on  petition  for  review,  recommended  that  the  pro- 
posal for  an  extension  be  not  confirmed  and  that  the 
debtor  be  adjudged  a  bankrupt.  Successive  peti- 
tions for  review  and  rehearing  were  filed  by  Bow- 
inan  anTm -1^^  the  District  Court,  out  of  time,  de- 
nied a  petition  for  review  filed  in  1937.  This  Court 
refused  to  entertain  the  appeal  from  the  order  of  the 
District  Court  as  being  out  of  time.  110  Fed.  (2d) 
348.  The  Supreme  Court  (311  U.  S.  266)  reversed 
and  said : 

''The  circumstances  enlarged  the  time  for 
taking  appeal  from  the  order  of  adjudication. 
The  filing  of  an  untimely  petition  for  rehearing 
which  is  not  entertained  or  considered  on  its 
merits,  or  a  motion  for  leave  to  file  such  a  peti- 
tion out  of  time,  if  not  acted  on  or  if  denied  by 
the  trial  court,  cannot  operate  to  extend  the  time 
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for  appeal.  But  where  the  court  allows  the  fil- 
ing and,  after  considering  the  merits,  denies  the 
petition,  the  judgment  of  the  court  as  originally 
entered  does  not  become  final  until  such  denial, 
and  the  time  for  appeal  rmis  from  the  date  there- 
of. 

^' We  hold  that  the  court  below  should  have  en- 
tertained the  appeal. 

''The  judgment  is  reversed  and  the  cause  is 
remanded  to  the  Circuit  Court  of  Appeals  for 
further  proceedings  in  conformity  to  this  opin- 
ion." 

Subsequently  the  mandate  of  the  Supreme  Court 
came  down,  and,  upon  reconsideration  of  the  appeal 
from  the  district  court,  this  Court  reversed  the  dis- 
trict court. 

In  Re  Botvman,  9  Cir.,  118  Fed.  (2d)  742. 

This  appeal  presents  a  parallel  situation.  Assum- 
ing arguendo  that  it  may  be  distinguished  by  the  as- 
sertion that  BowTnan  v.  Lopereno,  supra,  involved 
a  proceedings  in  bankruptcy,  as  did  the  later  cases 
of  Wayne  United  Gas  Co.  v.  Owens-Illinois  Glass 
Co.  and  Pfister  v.  Northern  Illinois  Co.,  supra," 
nevertheless  the  rule  developed  in  those  cases  is  not 
peculiar  to  bankruptcy  but  is  a  rule  of  equity  which 
bankruptcy  has  appropriated.  The  Supreme  Court 
in  the  Wayne  United  Gas  and  Pfister  cases  said: 

''It  is  true  the  bankruptcv  court  applies  the 
doctrine  of  equity  *  *  *"  (3ob  U.  S.  136) 

"Courts  of  bankruptcy  are  courts  of  equity 
without  terms  *  *  *"  (317  u.  S.  152) 


'300  U.  S.  131,  81  L.  Ed.  557,  57  S.  Ct.  382. 
317  U.  S.  144,  87  L.  Ed.  146,  63  S.  Ct.  133. 
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Likewise,  proceedings  in  equity,  such  as  receiver- 
ships, are  not  restricted  by  terms  of  court.  Since 
the  adoption  of  Rule  6  (c)  of  the  Rules  of  Civil  Pro- 
cedure,^ terms  of  court  are  now  anachronistic. 

Sprague  v.  Ticonic  National  Bank,  307  U.  S. 
161,  83  L.  Ed.  1184,  59  S.  Ct.  777. 

It  follows  that  the  order  entered  December  7,  1942 
is  now  appealable  and  reviewable  by  this  Court. 

SPECIFICATION  OF  ERRORS 
I. 

The  order  entered  by  the  trial  court  on  December 
7,  1942  which  purported  to  allow  and  award  appel- 
lant total  compensation  for  all  services  rendered  by 
him  to  the  petitioning  creditors  of  Intermountain 
in  the  class  suit,  and  the  creditors  who  elected  to 
avail  themselves  of  that  suit,  is  grossly  inadequate 
and  inequitable,  and  it  is  erroneous  for  the  reason 
that  the  award  made  to  appellant  by  the  order  does 
not  justly  and  adequately  compensate  appellant  for 
the  services  rendered  by  him  in  the  suit  when  mea- 
sured by  the  hazards  encoimtered,  the  labor  expend- 
ed, and  the  results  obtained. 

II. 

The  order  entered  by  the  trial  court  on  December 
7,  1942  which  purported  to  allow  and  award  appel- 


3Rule  6(c):  UNAFFECTED  BY  EXPIRATION  OF  TERM. 
The  period  of  time  provided  for  the  doing  of  any  act  or  the 
taking  of  any  proceeding  is  not  affected  or  limited  by  the  ex- 
piration of  a  term  of  court.  The  expiration  of  a  term  of  court 
in  no  way  affects  the  power  of  a  court  to  do  any  act  or  take 
any  proceeding  in  any  civil  action  which  has  been  pending 
before  it. 
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lant,  as  and  for  a  final  award,  total  compensation 
for  all  services  rendered  by  him  is  erroneous  for  the 
reason  that  the  petition  filed  by  appellant  on  Octo- 
ber 15,  1937,  as  amended  and  supplemented,  request- 
ed an  allowance  at  that  time  of  partial  compensation 
for  services  rendered  by  appellant  in  the  class  suit 
only,  whereas  the  trial  court,  by  the  order,  purported 
to  award  appellant  total  and  final  compensation  for 
services  rendered  to  the  petitioning  creditors,  to  the 
receiver,  and  in  the  ancillary  receiverships. 

III. 

The  order  entered  by  the  trial  court  on  December 
7,  1942  is  erroneous  for  the  reason  that  it  purports 
to  award  appellant  compensation  for  all  services 
rendered  by  him,  whereas  appellant  at  that  time  had 
not  petitioned  and  requested  compensation  for  serv- 
ices rendered  to  the  receiver,  and  for  services  ren- 
dered in  the  ancillary  receiverships,  and  consequent- 
ly appellant  was  deprived  of  the  opportunity  and 
right  to  claim  and  prove  the  value  of  such  services 
and  to  be  heard  thereon. 

IV. 

The  order  entered  by  the  trial  court  on  December 
7,  1942  is  erroneous  for  the  reason  that  the  petition 
upon  which  the  order  is  founded,  as  amended  and 
supplemented,  claimed  and  requested  compensation 
for  services  rendered  by  the  appellant  in  the  class 
suit  only  and  consequently  the  order  entered  Decem- 
ber 7,  1942  which  purports  to  allow  appellant  total 
compensation  for  services  rendered  by  him,  includ- 
ing the  services  by  appellant  to  the  receiver,  and  in 
the  ancillary  receiverships,  was  beyond  the  jurisdic- 
tion and  power  of  the  trial  court  to  render,  in  that 
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the  order  was  not  within  the  pleadings  then  filed  or 
the  issues  then  made. 

V. 

The  trial  court  erred  in  entering  the  order  of  No- 
vember 29, 1944,  which  denied  and  dismissed  the  peti- 
tion filed  by  appellant  on  March  31,  1944  to  review 
and  rehear  the  order  entered  December  7,  1942,  for 
the  reason  that  the  trial  court  entertained,  consid- 
ered, and  disposed  of  the  petition  filed  March  31, 
1944,  and  then  failed  to  exercise  a  sound  judicial 
discretion  in  correcting  the  erroneous  order  entered 
December  7,  1942. 

VI. 

The  trial  court  erred  in  entering  the  orders  of  De- 
cember 7,  1942,  and  November  29,  1944,  for  the  rea- 
son that  the  uncontroverted  evidence  which  was  re- 
ceived to  support  the  petitions  upon  which  the  orders 
were  entered,  discloses  that  the  amount  of  compensa- 
tion awarded  to  appellant  by  the  trial  court  is  wholly 
inadequate  and  is  not  supported  by  the  uncontrovert- 
ed evidence. 

VII. 

The  trial  court  erred  in  entering  the  orders  of  De- 
cember 7,  1942,  and  November  29,  1944,  for  the  rea- 
son that  they  constitute  an  abuse  of  sound  judicial 
discretion  in  that  they  deprive  appellant  of  compen- 
sation to  which  he  is  rightfully  entitled  and  said  or- 
ders unjustly  enrich  the  receivership  estate. 

VIII. 

The  acceptance  by  appellant  of  the  compensation 
awarded  to  him  by  the  order  entered  December  7, 
1942,  less  the  compensation  theretofore  received  by 
him,  does  not  estop  appellant  from  claiming  addi- 
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tional  compensation  for  services  rendered  to  the  pe- 
titioning creditors  in  the  class  suit,  and  to  the  re- 
ceiver, and  in  the  ancillary  receiverships,  for  the  rea- 
son that  the  acceptance  by  appellant  of  the  compen- 
sation awarded  him  by  the  order  entered  December 
7,  1942,  was  the  acceptance  of  a  minimmn  amount  of 
compensation  appellant  was  entitled  to  receive  in 
all  events;  was  less  than  the  amount  appellant  re- 
served the  right  to  claim;  and  did  not  compensate 
appellant  for  services  rendered  separately  from  the 
services  rendered  to  the  petitioning  creditors,  and 
which  appellant  then  did  not  claim. 

SUMMARY  OF  THE  ARGUMENT 

I. 

The  award  made  hy  the  trial  court  to  appellant  hy 
the  order  entered  on  December  7,  1942  is  grossly  in- 
adequate and  inequitable  and,  measured  by  the  deci- 
sion of  this  Court  in  Monaghan  v.  Hill,  is  founded 
tipon  error. 

(Specification  of  Error  I,  p.  16,  supra.) 
An  attorney  who  renders  faithful  and  valuable 
services  in  a  receivership  proceedings  is  entitled  to 
compensation  in  proportion  to  the  efforts  expended 
and  the  results  obtained.  The  petition  which  appel- 
lant filed  on  October  15,  1937  (R.  108)  for  compen- 
sation for  professional  services  rendered  to  the  peti- 
tioning creditors  in  the  class  suit  discloses  the  extent 
and  value  of  the  services  rendered.  The  quality  of 
the  services  are  as  commendable  as  they  were  bene- 
ficial to  the  petitioning  creditors. 

The  petition  filed  by  appellant  on  March  31,  1944 
discloses  the  extent  and  value  of  the  professional 
services  rendered  by  appellant  on  behalf  of  the  re- 
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ceiver,  and  in  the  ancillary  receiverships.  (R.  599). 
Appellant 's  affidavit  in  support  of  the  petition  then 
filed  corroborates  the  extent  and  value  of  those  serv- 
ices. (R.  620).  The  final  report  of  Henry  S.  Mc- 
Cluskey,  as  receiver,  discloses  that  appellant  carried 
the  legal  burden  of  the  receivership  proceedings 
against  difficult  obstacles  almost  from  the  inception 
of  the  litigation  until  the  day  McCluskey,  as  receiv- 
er, was  discharged.  (R.  396).  Appellant's  labor  ex- 
tended into  this  Court,  the  Supreme  Court  of  the 
United  States,  the  District  Courts  of  California, 
Oregon  and  elsewhere,  including  Wyoming  and 
Idaho  (R.  625,  626). 

The  pronouncement  of  this  Court  with  respect  to 
the  quality  of  the  services  rendered  by  Elizabeth  G. 
Monaghan  applies  equally  to  the  services  of  appel- 
lant.   In  Monaghan  v.  Hill,  this  Court  said: 

''A  consideration  of  the  great  volmne  and 
high  quality  of  the  labor  performed,  the  diffi- 
culty and  novelty  of  the  legal  problems  solved, 
the  extreme  hazard  involved  in  the  litigation 
which  was  handled  for  a  '  reasonable '  contingent 
fee,  the  high  value  of  the  property  recovered, 
and  the  successful  results  achieved  convinces  us 
that  the  fee  allowed  is  wholly  inadequate. ' ' 

If  doubt  had  existed  upon  that  question,  it  has 
been  removed  by  the  present  receiver  himself  in  the 
brief  filed  by  him  in  Monaghan  v.  Hill  (pps.  12,  13). 
The  receiver  there  recited  the  character  of  the  serv- 
ices performed  by  appellant  and  correctly  and  fairly 
represented  to  this  Court  the  quality  of  those  serv- 
ices as  is  revealed  by  the  following  excerpt  from  that 
brief : 

"The  foregoing  tends  to  show,  as  Mr.  Nealon 
has  stated,  that  all  of  the  important  work  of  this 
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case  from  the  very  beginning  was  performed  by 
him.  It  is  true  that  there  is  testimony  by  Mrs. 
Monaghan  to  the  effect  that  Mr.  Nealon  did  not 
at  the  beginning  of  the  litigation  want  to  become 
comisel  of  record  for  the  creditors.  If  this  is 
true,  it  may  be  surmised  that  Mr.  Nealon  wished 
to  be  free  to  be  employed  as  attorney  for  the  Re- 
ceiver, if  one  should  be  appointed. 

'*But  whatever  the  reason,  it  was  apparent  to 
the  Court  below  and  must  necessarily  be  appar- 
ent to  this  Honorable  Court  from  the  record, 
that  Mr.  Nealon  was  the  dominating  spirit  and 
the  chief  counsel  in  the  litigation  that  brought 
the  fund  into  court. 

'*  While  it  is  true  that  no  contest  was  made  by 
the  receiver  on  the  petitions  filed  by  either  Mrs. 
Monaghan  or  Mr.  Nealon  as  attorneys,  and  'no 
controverting  evidence  was  offered,'  still  there 
is  a  direct  conflict  betewen  the  petitions  filed  by 
Mrs.  Monaghan  and  Mr.  Nealon,  of  which  the 
Judge  of  the  Court  below  must  have  taken  cog- 
nizance. Mrs.  Monaghan  in  her  oral  testimony 
did  not  question  the  statement  of  Mr.  Nealon 
that  'all  pleadings,  briefs,  or  other  business  was 
formulated  and  dictated  by  me  (Nealon)  and 
prepared  in  my  office,'  nor  the  statement  'all 
of  the  expenses  of  litigation  from  the  time  the 
matter  came  into  my  ( Nealon 's)  hands  in  the 
early  part  of  1932,  to  the  time  that  the  Receiver 
took  physical  possession  in  November,  1935, 
were  advanced  by  me  (Nealon)  at  the  time  they 
were  incurred  or  paid. '  Nor  did  Mrs.  Monaghan 
question  the  fact  that  ^  *  *  *  during  the  early  part 
of  1932  and  up  to  about  a  week  prior  to  the  peti- 
tion for  interlocutory  decree  in  April,  1934,  Mrs. 
Monaghan  was  in  my  (Nealon 's)  employ  on  a 
salary,  but  there  never  was  at  any  time  any  part- 
nership between  us.'  "  (R.  613,  614). 

Furthei-more,  the  receiver  again  recited  in  that 
brief  (p.  17)  as  follows: 
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**  Viewing  this  case  in  the  light  of  the  record 
here,  we  feel  that  if  the  fee  in  fact  was  inade- 
quate, and  an  abuse  of  discretion  on  the  part  of 
the  District  Judge,  that  it  should  have  been  Mr. 
Nealon  who  was  here  complaining  and  not  Mrs. 
Monaghan,  because,  according  to  the  record 
here,  it  was  Mr.  Nealon  who  'bore  the  brunt  of 
the  struggle  for  the  beneficiaries  of  the  trust 
from  the  beginning  to  the  end.'  "    (R.  615). 

Undoubtedly,  the  order  entered  by  the  trial  court 
on  December  7,  1942  awarded  compensation  to  ap- 
pellant which  was  wholly  disproportionate  to  the  ex- 
tent of  the  services  performed  and  the  benefits  ob- 
tained. 

II. 

The  order  entered  on  December  7,  1942  purported 
to  compensate  appellant  for  services  performed  on 
behalf  of  the  petitioning  creditors,  and  also  for  serv- 
ices performed,  on  behalf  of  the  receiver,  and  in  the 
ancillary  receiverships,  and  consequently  was  be- 
yond the  jurisdiction  of  the  trial  court  to  enter,  be- 
cause the  petition,  upon  tvhich  the  order  was  found- 
ed requested  compensation  only  for  services  ren- 
dered to  the  petitioning  creditors  and  for  an  allow- 
ance at  that  time  on  account. 

(Specification  of  Errors  II,  III  and  IV, 
pps.  16,  17,  supra.) 

The  prayer  of  the  petition  filed  by  appellant  on 
October  15,  1937  (R.  160,  161)  recites  as  follows: 

**  Wherefore  your  petitioner  prays  that  this 
Honorable  Court  allow  to  your  petitioner  such 
sum  as  it  deems  reasonable  compensation  to  him 
for  his  services  rendered  in  connection  with  the 
preparation,  institution  and  trial  of  said  cause, 
including  the  services  rendered  by  him  on  the 
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appeal  from  the  interlocutory  decree  rendered 
herein  to  the  Ninth  Circuit  Court  of  Appeals 
and  for  his  services  in  opposing  the  petition  of 
the  defendant  corporation  and  J.  A.  Malia  to  the 
Supreme  Court  of  the  United  States  for  a  writ 
of  certiorari  to  review  the  proceedings  in  the 
District  Court  and  Circuit  Court  of  Appeals, 
such  allowance  to  be  on  the  basis  of  one-half  of 
such  smn  as  the  Court  may  find  to  be  a  reason- 
able sum  for  all  legal  services  rendered  by  the 
solicitors  for  the  plaintiffs  in  the  premises." 

Appellant  then  claimed  no  compensation  for  serv- 
ices he  had  performed  on  behalf  of  the  receiver,  and 
in  the  ancillary  receiverships.  No  evidence  offered 
at  that  time  supported  a  claim  for,  or  an  award  of, 
compensation  for  such  services.  That  question  was 
not  before  the  trial  court  and  consequently  appel- 
lant was  given  no  opportunity  to  be  heard  thereon. 
Appellant  first  claimed  compensation  for  services 
performed  on  behalf  of  the  receiver,  and  in  the  an- 
cillary receiverships,  by  the  petition  he  filed  on 
March  31,  1944  (R.  599)  and  by  the  supporting  affi- 
davit. (R.  620).  Nevertheless  the  order  of  the  trial 
court  entered  December  7,  1942  recited  that  the 
award  there  made  constituted  ''total  compensation 
fixed  and  allowed  for  all  services  rendered  by  peti- 
tioner. ' '  (R.  246) .  The  order  further  recited  ' ' that 
this  is  a  final  allowance  and  covers  all  services  here- 
tofore rendered  by  said  Thomas  W.  Nealon,  as  set 
forth  in  his  said  petition  and  as  attorney  for  the 
former  receiver."  (R,  247). 

The  petition  filed  by  appellant  on  October  15, 1937 
came  on  for  hearing  December  20,  1937.  (R.  245). 
At  that  time  appellant  filed  a  petition  in  writing 
(R.  594)  which  recites : 
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''PETITION  FOR  ALLOWANCE  AND 
PAYMENT  OF  $12,500.00  UPON  ACCOUNT 
OF  FEES  TO  THOMAS  W.  NEALON. 

''Comes  now  Thomas  W.  Nealon  and  supple- 
menting his  verified  petition  for  attorney 's  fees 
heretofore  filed  in  the  above  entitled  matter  re- 
spectfully petitions  the  Court  for  an  order  mak- 
ing an  immediate  allowance  and  paj^ment  of 
$12,500.00  upon  account  of  fees  for  services  ren- 
dered the  plaintiffs  in  the  preparation  and  con- 
duct of  the  above  entitled  suit. 

"This  petition  is  based  upon  and  supplemen- 
tary to  the  petition  for  attorney's  fees  hereto- 
fore filed  by  him  in  this  matter,  together  with 
the  evidence  this  day  presented  in  Court  in  sup- 
port thereof.  This  petition  to  be  without  pre- 
judice to  the  allowance  heretofore  prayed  for 
in  this  proceeding. ' ' 

At  the  time  the  petition  was  heard  on  December 
20,  1937  appellant  made  a  preliminary  statement  to 
the  trial  court  and  he  then  explained  and  confined 
the  purpose  of  the  petition  by  the  following  state- 
ment (R.  288)  : 

"I  am  asking  for  a  fee,  as  one  of  the  solicitors 
for  the  plaintiffs  in  the  class  suit  filed  for  cer- 
tain named  plaintiffs,  and  those  similarly  situ- 
ated. I  (am)  asking  the  Court  to  allow  me  such 
reasonable  compensation  for  the  services  ren- 
ated,  in  connection  with  the  preparation,  insti- 
tution and  trial  of  the  cause,  including  services 
rendered  by  me  on  the  appeal  from  the  interloc- 
utory decree  rendered  by  the  Ninth  Circuit 
Court  of  Appeals,  for  my  services  in  opposing 
the  petition  of  the  defendant  corporation  and  J. 
A.  Malia  in  the  Supreme  Court  of  the  United 
States,  and  filed  upon  a  Writ  of  Certiorari,  and 
for  my  out-of-pocket  expenses  necessarily  in- 
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curred  and  paid  by  me  in  the  sum  of  $1,330.40, 
and  for  services  in  obtaining  final  decree  pro- 
viding for  the  conveyance  of  all  the  property  of 
the  Intermomitain  Building  &  Loan  Association 
to  the  Receiver  of  the  defendant  corporation. 

Subsequently,  during  the  hearing,  appellant  made 
the  following  statement  to  the  trial  court  (R.  290 
291)  : 

''My  prayer  in  the  petition  is  for  only  one- 
half  of  what  would  be  a  reasonable  fee  for  the 
conduct  of  the  case,  and  my  petition  differs 
from  that  of  Mrs.  Monaghan  in  this  case,  in  that 
I  ask  that  if  the  Court  does  not  see  proper  at 
this  time  to  allow  the  whole  fee,  that  it  make  an 
allowance  upon  account.  I  think  the  latter  is 
proper  under  the  circumstances  of  the  case,  and 
under  the  evidence  which  I  shall  introduce,  that 
a  partial  allowance  at  this  time  is  the  only  way 
m  which  justice  can  be  done  to  all  parties,  con- 
sidering the  amount  of  funds  in  the  hands  of  the 
Receiver,  the  necessity,  I  might  say,  of  the  de- 
claring a  dividend,  and  the  fact  that  it  will  prob- 
ably be  some  time  before  all  of  the  assets  can  be 
converted  into  cash.  At  the  end  of  the  case,  at 
the  end  of  the  hearing  I  shall  ask  the  right  to 
file  motions  to  that  effect,  and  the  petition  along 
with  them,  so  as  to  bring  it  directly  before  the 
Court,  may  be  supplemental  to  the  petition  al- 
ready filed. '^ 

Finally,  near  the  close  of  the  hearing,  appellant 
again  stated  (R.  371)  : 

''Now,  I  am  looking  at  this  case  a  little  bit 
from  that  viewpoint  of  a  man  seventy  years  of 
age.  I  don't  think  in  the  present  state  of  the 
ease  that  all  of  the  fees  should  be  paid  at  the 
present  time.  Witnesses  on  the  stand  have  testi- 
fied to  the  part  I  was  going  to  bring  up  myself, 
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but  I  do  think  it  will  be  only  fair  to  the  attorneys 
in  the  case  that  at  the  present  an  allowance  of 
some  like  amount  would  be  proper.  I,  there- 
fore, am  filing  this  petition,  and  am  asking  for 
an  allowance  of  $12,500.00  at  the  present  time 
upon  accoimt  of  the  fees.  Your  Honor  can  fix 
the  fees  at  your  leisure.  I  think  these  should  be 
fixed  on  the  percentage  basis.  This  amount 
would  be  less  than  Five  Dollars  apiece,  about 
Four-Fifty  or  Fifty-Eight  from  each  of  the  peo- 
ple who  have  been  benefited  by  the  services.  I 
would  also  leave  in  the  treasury  more  than  suf- 
ficient to  declare  a  ten  per  cent  dividend  to  these 
crdeitors,  and  I  may  say  personally  that  I  see  no 
reason  why  a  dividend  should  not  be  declared  at 
any  time  your  Honor  deems  proper.  You  can 
suspend  the  payment  of  the  dividend  so  far  as 
those  people  are  claiming  under  the  statutes  out 
of  the  State,  and  about  $12,500.00  will  help  an 
attorney  to  get  along  especially  after  he  has  been 
out  of  money  as  I  have  been  in  this  case.  I  sub- 
mit this  and  make  the  motion. 

^'The  Court:  All  right.  Let  the  record  show 
it  is  submitted."     (Italics  supplied). 

Every  order  or  decree  in  a  suit  in  equity  is  con- 
sidered in  connection  with  the  pleadings,  or,  as  here, 
the  petition,  and,  if  the  order  is  broader  than  the  pe- 
tition, the  order  will  be  limited  by  construction  so 
that  its  effect  shall  be  only  such  as  required  by  the 
issues  thus  made. 

Reynolds  v.  Stockton,  140  U.  S.  254,  11  Sup. 
Ct.  773,  35  L.  Ed.  464. 

Barnes  v.  Chicago,  etc.  Railway,  122  U.  S. 
1,  7  Sup.  Ct.  1043,  30  L.  Ed.  1128. 

Standard  Oil  Co.  v.  Missouri  ex  rel.  Hadley, 
224  U.  S.  270,  32  Sup.  Ct.  406,  56  L.  Ed. 
760. 
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In  Reynold's  v.  Stockton,  supra,  the  rule  is  stated 
by  the  Supreme  Court  as  follows : 

''First,  the  court  must  have  coocnizance  of  the 
class  of  cases  to  which  the  one  to  be  adjudged 
belongs ;  second,  the  proper  parties  must  be  pres- 
ent; third,  the  point  decided  must  be,  in  sub- 
stance and  effect,  within  the  issue.  That  a  court 
cannot  go  out  of  its  appointed  sphere,  and  that 
its  action  is  void  with  respect  to  persons  who 
are  strangers  to  its  proceedings,  are  proposi- 
tions established  by  a  multitude  of  authorities. 
A  defect  in  a  judgment  arising  from  the  fact 
that  the  matter  decided  was  not  embraced  within 
the  issue  has  not,  it  would  seem,  received  much 
judicial  consideration.  And  yet  I  cannot  doubt 
that,  upon  general  principles, 'such  a  defect  must 
avoid  a  judgment.  *  *  *"  (35  L.  Ed.  468). 

In  Barnes  v.  Chicago,  supra,  the  Supreme  Court 
said  : 

''Every  decree  in  a  suit  in  equity  must  be  con- 
sidered in  connection  with  the  pleadings,  and, 
if  its  language  is  broader  than  is  required,  it  will 
be  limited  by  construction  so  that  its  effect  shall 
be  such,  and  such  only,  as  is  needed  for  the  pur- 
poses of  the  case  that  has  been  made  and  the  is- 
sues that  have  been  decided.  Graham  v.  Rail- 
road Co.,  3  Wall,  704  (18  L.  Ed.  247)." 

In  Standard  Oil  Co.  v.  Missouri  ex  rel,  supra,  the 
Supreme  Court  said: 

*'For  even  if  a  court  has  original  general  jur- 
isdiction, criminal  and  civil,  at  law  and  in  equity, 
it  cannot  enter  a  judgment  which  is  beyond  the 
claini  asserted,  or  which,  in  its  essential  charac- 
ter, is  not  responsive  to  the  cause  of  action  on 
which  the  proceeding  was  based. 


*  «  #>> 
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These  decisions  of  the  Supreme  Court  were  in- 
voked by  Judge  Sawtelle,  while  sitting  as  District 
Judge,  in  the  case  of: 

Clark  V.  ArizoTia  Mut.  Savings  dh  Loan  Assn, 
217  Fed.  640;  cert.  den.  238  U.  S.  628,  35 
Sup.  Ct.  791, 19  L.  Ed.  1496;  affirmed  by 
this  Court  in : 

Farmers'  &  Merchants'  Bank  v.  Arizona 
Mut,  Savhigs  &  Loan  Ass'n,  220  Fed.  1 

See  also : 

Drilling  c&  Exploration  Corporation  v.  Weh- 
ster/9  Cir.,  69  Fed.  2d  416,  418. 

After  this  Court  reviews  the  petition  filed  by  ap- 
pelant on  October  15,  1937,  and  the  oral  statements 
made  by  him  at  the  time  the  petition  came  on  for 
hearing  on  December  20, 1937,  together  with  the  sup- 
plemental petition  in  writing  filed  at  that  time,  we 
respectfully  suggest  that  it  will  appear  that  the  is- 
sue then  presented  did  not  support  the  order  en- 
tered on  December  7,  1942,  and  that  consequently 
the  trial  court  did  not  have  jurisdiction  to  render, 
at  that  time,  a  final  order  depriving  appellant  of 
compensation  he  did  not  then  claim  or  support,  and 
upon  which  he  had  not  been  heard.  Furthermore, 
appellant  then  reserved  the  right  to  claim  additional 
compensation  for  sei^ices  rendered  in  the  creditors' 
suit. 

It  is  significant  that  the  trial  court  allowed  and 
awarded  appellant  by  the  order  of  December  7,  1942, 
the  amount  he  then  claimed,  $12,500.00,  but  less  the 
amount  he  had  previously  received. 

III. 

The  trial  court  entertained  the  petition  filed  hy 
appellant  on  March  31, 1944  to  review  the  order  en- 
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tered  December  7,  1942.  The  power  was  lodged  in 
the  trial  court  to  entertain  the  petition,  and,  having 
exercised  that  power,  the  trial  farted  to  exercise  a 
sound  judicial  discretion  hy  not  correcting  the  erron- 
eous and  unconscionable  order  entered  December  7 
1942.  ' 

(Specification  of  Errors  V,  VI  and  VII 
p.  18,  supra.)  ' 

We  have  seen  that  no  legal  impediment  inhibited 
the  trial  court  from  reviewing-  out  of  tune,  the  order 
previously  entered  in  this  administrative  proceed- 
mgs.  Here  the  trial  court  actually  opened  the  order 
entered  December  7,  1942  by  entertaining,  consider- 
ing and  disposing  of  the  petition  filed  March  31 
1944  to  rehear  and  review  that  order.  It  was  then 
apparent  from  the  decision  of  this  Court  in  Mon- 
aghan  v.  Hill  that  the  trial  court  had  erred  in  the 
award  made  to  appellant  on  December  7,  1942  The 
trial  court  had  the  power  to  correct  the  error  of  that 
order  and  failed  to  exercise  a  sound  judicial  discre- 
tm  by  ref usmg  to  do  so.  The  power  of  the  trial  court 
as  we  have  shown,  to  correct  the  erroneous  order  en- 
tered December  7,  1942  flowed  from  the  rule  exem- 
plified by  the  decisions  of  the  Supreme  Court  which 
we  have  heretofore  cited.' 

Aside  from  those  decisions,  Rule  60  (b)  of  the 
Rules  of  Civil  Procedure,  28  USCA,  following  sec- 
tion 723  (c),  provides  as  follows: 


^Bowman  v.  Lopereno,  311  U.  S.  262,  85  L.  Ed.  177,  61  S.  Ct. 
YsTsl  ^^^^'^'^^:''''^^^^  ^^-  <^o.,  300  U.  S. 
esTcl:  IZz!^""""  '^^''''"'  ^^-  ^^^  ^'  ^'  ^^*'  S7  L.  Ed.  146, 
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(b)  MISTAKE;  INADVERTENCE;  SUR- 
PRISE; EXCUSABLE  NEGLECT.  On  mo- 
tion the  court,  upon  such  terms  as  are  just,  may 
relieve  a  party  or  his  legal  representative  from 
a  judgment  order,  or  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect.  The  motion  shall  be  made 
within  a  reasonable  time,  but  in  no  case  exceed- 
in  six  months  after  such  judgment,  order,  or 
proceeding  was  taken.  A  motion  mider  this 
subdivision  does  not  effect  the  finality  of  a 
judgment  or  suspend  its  operation.  This  rule 
does  not  limit  the  potver  of  a  court  (1)  to  enter- 
tain an  action  to  relieve  a  party  from  a  judg- 
ment, order,  or  proceeding,  or  (2)  to  set  aside 
within  one  year,  as  provided  in  Section  57  of  the 
Judicial  Code,  U.S.C,  Title  28,  §  118,  a  judg- 
ment obtained  against  a  defendant  not  actually 
personally  notified.     (Italics  supplied). 

The  italicized  exception  contained  in  the  last  sen- 
tence of  the  foregoing  rule  imposes  no  limitation  of 
time  upon  the  power  of  the  lower  court  to  entertain 
an  action^  to  relieve  a  party  from  a  judgment,  order 
or  proceeding.  Thus,  the  trial  court  retained  its  in- 
herent power  to  correct  its  order  entered  December 
7, 1924,  especially  in  an  administrative  proceeding  in 
equity  not  closed. 

Bucy  V.  Nevada  Construction  Co.  9  Cir.,  125 
Fed.  (2d)  213. 

In  that  case,  the  District  Court  of  Idaho  remanded 
an  action  which  had  been  removed  from  the  state 
court.  The  order  for  remand  was  entered  on  No- 
vember 27,  1939.    Subsequently  the  Supreme  Court 


'The  word  "action"  written  into  the  rule  is  broad  enough  to 
embrace  this  proceeding.  See:  Fiske  v.  Buder,  8  Cir.,  125  Fed. 
2d  841,  844;  Cavallo  v.  Agwilines,  2  P.  R.  Dec.  526. 
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in  a  different  action  rendered  a  decision  in  conflict 
with  the  decision  of  the  District  Court  ordering  the 
remand.  On  December  1,  1939,  the  District  Court, 
on  its  own  motion,  vacated  the  order  to  remand. 
This  Coui-t  on  appeal  sustained  the  order  of  the  trial 
court  vacating  the  order  for  remand,  discussed  Rule 
60,  supra,  and  said: 

''This  rule  of  the  United  States  District  Court 
for  Idaho  states  that  the  procedure  shall  be  as 
prescribed  in  the  General  Rules  of  Civil  Pro- 
cedure for  the  District  Courts  of  the  United 
States.  Rule  60  of  these  General  Rules,  28 
U.S.C.A.  following  section  723c,  the  Advisory 
Committee's  notes  thereon,  and  particularly  the 
discussion  appearing  on  page  185  of  the  Pro- 
ceedings of  the  Institute  at  Washington,  D.  C, 
October  6,  7,  8,  1938,  as  published  by  the  Ameri- 
can Bar  Association,  support  the  theory  of  the 
inherent  power  of  courts  to  correct  their  own 
errors. 

"As  pointed  out  in  the  discussion  of  the  Insti- 
tute, this  Rule  60  does  not  affect,  interfere  with, 
or  curtail  the  common-law  power  of  the  federal 
courts,  but  as  was  emphasized,  the  broad  power, 
which  was  theirs  by  the  common-law,  to  deal 
with  the  situation  where,  in  justice  and  good 
conscience,  relief  should  be  granted  from  mani- 
fest error,  remained  inherent  in  the  courts. 

"  'The  power  to  vacate  judgments  was  con- 
ceded by  the  common-law  to  all  its  courts.  With- 
in its  proper  limitations  it  is  a  power  inherent  in 
all  courts  of  record  and  independent  of  statute. 
It  may  be  exercised  by  the  court  either  of  its 
own  motion  or  on  motion  or  suggestion  by  a 
party  or  interested  person.*  *  *'  i  Freeman  on 
Judgments,  par.  194,  pp.  375,  376." 
See  also: 

Bateman  v.  Donavan,9  Cir.,  131  Fed.  (2d) 
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In  that  case  the  trial  court  granted  a  new  trial. 
Forty-seven  days  later  the  opposite  party,  by  mo- 
tion, attacked  the  order  granting  a  new  trial  and  the 
trial  court  set  aside  the  order.  In  sustaining  the 
later  action  of  the  trial  court,  this  Court  said : 

a*  *  *  Appellee,  in  his  motion  filed  forty- 
seven  days  later,  attacked  the  propriety  of  the 
trial  court's  granting  of  a  new  trial  upon  a  con- 
sideration of  the  juror's  affidavit.  In  granting 
this  motion  of  appellee  and  setting  aside  the 
order  for  a  new  trial  the  judge  reasoned  that 
there  was  not  presented  a  proper  case  in  which 
the  affidavit  of  a  juror  might  be  received,  on 
motion  for  a  new  trial,  for  the  purpose  of  im- 
peaching the  verdict. 

*' First  of  all,  did  the  District  Court  have 
power  to  reconsider  its  order  granting  a  new 
trial?  Without  citation  of  any  authorities  ap- 
pellant questions  the  action  of  the  Court.  It  is 
true,  as  pointed  out  by  him,  that  the  Federal 
Rules  of  Civil  Procedure,  28  U.S.C.A.  following 
section  723c,  make  no  provision  for  such  action, 
but  it  is  likewise  true  that  they  do  not  forbid  it. 
As  illustrating  the  power  of  a  federal  trial  court 
over  its  decrees  and  orders,  we  invite  attention 
to  the  well-known  principle  that  the  court  may 
vacate  even  final  decrees  at  any  time  within  the 
term  (which  principle  remains  unchanged  un- 
der the  new  Rules,  National  Popsicle  Corp.  v. 
Hughes,  D.  C,  32  F.  Supp.  397).*  *  *" 

Let  us  assume  that  the  trial  judge,  through  inad- 
vertence or  mistake,  had  awarded  appellant  com- 
pensation in  an  amount  more  than  he  was  entitled  to 
receive.  We  do  not  think  it  could  be  successfully  con- 
tended that  the  trial  court  could  not  have,  under  such 
circmnstance,  corrected  the  error  and  required  ap- 
pellant to  pay  back  to  the  receivership  estate  the 
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amount  of  the  over-payment.     This  Court  has  said 
that  it  may  be  done. 

Drilling  &  Exploration  Corporation  \\  Web- 
ster, 69  Fed.  (2d)  416,  418. 

That  was  a  receivership  proceedings.  The  trial 
court  ordered  the  attorney  for  the  receiver  to  repay 
to  the  receivership  estate  an  over-payment  which 
had  been  made  by  the  receiver,  and  this  Court  sus- 
tained that  order. 

And,  conversely,  the  same  power  was  lodged  in  the 
trial  court  to  correct  the  order  entered  December  7, 
1942,  because,  regardless  of  how  the  order  was  char- 
acterized, nevertheless  it  was  an  administrative  order 
in  equity  subject  to  change  or  correction  by  the  trial 
court. 

Upon  this  question  the  court  in  Drilling  &  Explor- 
ation Corporation  v.  Webster,  supra,  (p.  418)  said: 

''Furthermore  when  a  court  of  equity  ap- 
pomts  receivers  of  corporate  property,  its  al- 
lowance to  its  receivers  and  their  attorneys  is  an 
administrative  order,  presumptively  right  as  to 
the  justice  of  the  allowance,  and  since  orders  for 
such  allowances  are  purely  administrative,  thev 
are  subject  to  entire  disallowance  or  change  by 
either  mcrease  or  decrease  with  the  development 
of  the  administration.  Hume  v.  Mevers  CC  C  A  ^ 
242  F.  827,  830."  v    •    •    •; 

Observing,  therefore,  that  the  trial  court  was  vest- 
ed with  plenary  power  to  correct  the  order  entered 
December  7,  1942,  it  is  difficult  to  understand  why 
the  trial  judge  did  not  do  so  after  entertaining  the 
petition  filed  March  31,  1944. 

The  directive  of  this  Court  in  Monaghan  v.  HUl 
points  as  authoritatively  to  the  inadequacy  of  the 
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award  which  the  trial  court  made  to  appellant  as  it 
does  to  the  inadequacy  of  the  award  which  that  court 
made  to  Mrs.  Monaghan.  The  disinclination  of  the 
trial  judge  to  adequately  compensate  appellant  finds 
no  support  in  an  unilateral  record  which  conclusively 
discloses  that  appellant  deserves  more  by  far  than  he 
was  allowed.  The  obvious  result  is  that  the  trial 
court,  by  denying  adequate  compensation  to  appel- 
lant, unjustly  enriched  the  receivership  estate. 

This  Court  is  now  authorized  to  review  the  error 
of  the  trial  court  apparent  not  only  from  the  order 
entered  December  7,  1942,  but  also  from  the  order 
entered  November  29,  1944,  and  to  correct  the  errors 
of  those  orders  and  to  direct  an  award  which  ade- 
quately compensates  appellant  for  his  services. 

In  re  Bowman,  9  Cir.,  118  Fed.  (2d)  742. 

IV. 

The  acceptance  by  appellant  of  the  compensation 
awarded  to  him  hy  the  order  entered  December  7, 
1942  does  not  now  estop  appellant  from  claiming  ad- 
ditional compensation  for  servKes  rendered  tvhich 
appellant  claimed  in  the  petition  filed  March  31, 
1944. 

( Specification  of  Error  VIII,  page  18,  supra ) 

We  have  seen  that  appellant  at  the  time  he  filed 
the  petition  on  October  15,  1937  which  came  on  for 
hearing  December  20,  1937,  then  requested  an  award 
on  accoimt  in  the  amomit  of  $12,500.00,  and  that  ap- 
pellant, at  that  time,  reserved  the  right  to  claim  ad- 
ditional compensation  for  services  performed  for 
the  petitioning  creditors  in  the  class  suit.  Appellant 
did  not  then  claim  compensation  for  services  per- 
formed for  the  receiver,  and  in  the  ancillary  receiver- 
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ships,  but  claimed  compensation  for  those  services 
for  the  first  time  by  the  petition  filed  on  March  31, 
1944  to  review  and  rehear  the  order  entered  Decem- 
ber 7,  1942.    (R.  599). 

By  the  fifth,  sixth  and  seventh  defenses  set  up  in 
the  answer  filed  by  appellee,  as  receiver,  to  the  peti- 
tion filed  by  appellant  on  March  31,  1944  (R.  639- 
641)  appellee  pleaded  payment  to  appellant  of  the 
award  made  by  the  order  entered  December  7,  1942. 
Pajonent  was  made  by  the  receiver 's  check,  a  copy  of 
which  is  pleaded  in  the  answer.  (R.  642).  The  check 
was  dated  December  10,  1942,  and  was  drawn  by  the 
receiver  to  the  order  of  appellant  in  the  sum  of  $6,- 
330.40.  This  sum  represents  the  award  of  $12,500.00 
made  by  the  order  entered  December  7,  1942,  less 
$7,500.00,  which  had  theretofore  been  paid  to  appel- 
lant," plus  $1,330.40  for  appellant's  expenses  allowed 
by  the  order  entered  December  7,  1942.    (R.  245). 

Appellant,  by  the  issues  formulated  on  the  pretrial 
conference,  admitted  payment  of  the  receiver's 
check,  but  denied  that  the  payment  deprived  appel- 
lant of  the  right  to  claim  additional  compensation 
as  was  claimed  in  the  petition  filed  March  31,  1944. 
(R.  650). 

Under  the  circumstances  disclosed  by  the  record 
on  this  appeal,  acceptance  by  appellant  of  the  award 
made  December  7,  1942,  did  not  deprive  appellant 
of  the  right  to  claim  additional  compensation  for 
services  rendered  to  the  petitioning  creditors  in  the 
class  suit,  and  also  for  services  rendered  to  the  re- 
ceiver, and  in  the  ancillary  receiverships,  as  appel- 


®The  amount  which  had  been  paid  to  appellant  was  not  a 
salary  as  the  order  recites  (B.  245)  but  was  paid  on  a  draw- 
ing account  under  a  prior  order  of  the  Court.  (R.  385,  386). 


36 


lant  did  claim  in  the  subsequent  petition  filed  March 
31,  1944. 

The  order  entered  December  7, 1942  in  this  admin- 
istrative proceedings  in  equity  was  subject  to  re- 
view by  the  trial  court,  and  the  amount  awarded  to 
appellant  by  that  order  can  be  increased  or  decreased 
before  the  proceedings  are  closed  as  the  circum- 
stances warrant. 

Drilling  &  Exploration  Corporation  v.  Web- 
ster, 9  Cir.,  69  Fed.  (2d)  416. 

The  trial  court  entertained  the  petition  filed  by 
appellant  on  March  31,  1944  to  review  and  rehear 
the  order  entered  December  7,  1942.  That  order,  in 
its  entirety,  was  then  placed  under  review  by  the 
trial  court  and  was  subject  to  correction  as  the  cir- 
cmnstances  then  required. 

The  acceptance  of  the  amount  of  the  award  made 
by  the  order  entered  December  7, 1942  did  not  impair 
the  power  of  the  trial  court  to  correct  that  order 
when  it  came  under  review.  The  trial  court  had  the 
power,  if  it  then  appeared  that  appellant  had  been 
over-paid  as  the  result  of  inadvertence  or  mistake,  to 
require  appellant  to  refund  to  the  receivership  estate 
the  amount  of  the  over-payment,  and  the  trial  court 
had  the  correlative  power  to  increase  the  award  made 
as  the  result  of  error,  as  here. 

Payment  was  no  insurmoimtable  bar  to  a  revision 
of  the  order  entered  December  7,  1942,  for  certainly 
there  can  be  no  distinction  between  requiring  a  re- 
fund of  payment  received  by  an  attorney  in  a  receiv- 
ership proceedings  and  ordering  an  increase  of  an 
award  theretofore  made  to  an  attorney  in  a  receiver- 
ship proceedings  through  error. 

Drilling  &  Exploration  Corporation  v.  Web- 
ster, supra. 
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While  we  think  the  rule  of  this  Court  announced 
in  the  decision  last  cited  is  sufficient  to  dispose  of 
the  defense  of  payment  asserted  by  appellee  in  the 
answer,  nevertheless  an  additional  reason  supports 
the  contention  of  appellant  that  the  acceptance  of 
the  award  made  by  the  order  entered  December  7, 
1942  does  not  estop  appellant  from  claiming  such  ad- 
ditional compensation  as  may  be  just  and  proper  as 
now  disclosed  by  this  record  on  appeal. 

The  receiver's  defense  that  appellant  by  accepting 
the  benefits  of  the  order  entered  December  7,  1942 
is  now  estoped  from  claiming  additional  compensa- 
tion is  not  sustained  simply  by  the  assertion  of  that 
defense.  The  rule  that  the  acceptance  of  the  benefit 
of  a  judgment  or  order  forecloses  a  review  of  them 
is  subject  to  qualifications  or  exceptions,  one  of  which 
is  that  the  acceptance  by  appellant  of  that  which  con- 
fessedly he  was  entitled  to,  does  not  estop  him  from 
claiming  that  which  is  justly  due  him.  The  exception 
to  the  rule  which  is  applicable  here  is  found  in  the 
following  decisions  of  the  Supreme  Court: 

Emhry  v.  Palmer,  107  U.  S.  3,  2  S.  Ct.  25,  27 
L.  Ed.  346,  citing  United  States  v.  Da- 
shiel,  3  Wall.  688. 

Bey7ies  v.  Dumont,  130  U.  S.  354,  9  S.  Ct. 
486,  32  L.  Ed.  934. 

Erwin  v.  Lowry,  7  How.  (48  U.  S.)  172, 184, 
12  L.  Ed.  655. 

Embry  v.  Palmer,  supra,  involved  an  action  where- 
in Embry,  as  administrator,  secured  a  judgment  in 
the  Supreme  Court  of  the  District  of  Columbia 
against  Palmer  and  Stanton  for  $9,185.18  for  claims 
recovered  by  his  intestate  against  the  United  States 
in  favor  of  Palmer  and  Stanton.  Subsequently  Em- 
bry brought  suit  against  the  judgment  debtors  in  the 
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Superior  Court  of  Connecticut  where  they  resided. 
The  judgment  debtors  filed  a  petition  in  the  same 
court  to  restrain  Embry  from  enforcing  the  judg- 
ment on  their  payment  of  $2,296.29,  which  they  al- 
leged was  the  only  amount  Embry  was  equitably  en- 
titled to  receive.  The  issue  reached  the  Supreme 
Court  of  Errors  of  Connecticut  which  granted  relief 
to  Palmer  and  Stanton  on  condition  that  they  pay 
to  Embry  said  sum  of  $2,296.29.  That  amount  was 
paid  to  and  accepted  by  Embry 's  attorney  and  the 
Supreme  Court  of  Errors  of  Connecticut  then  en- 
joined Embry  from  further  prosecuting  his  main  suit 
for  the  amount  of  the  judgment  obtained  in  the  Dis- 
trict of  Columbia.  Embry  had  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States  and  Palmer  and 
Stanton  asserted  that  Embry  was  esto2:)ped  from 
prosecuting  the  writ  (using  the  language  of  the  Su- 
preme Court  of  the  United  States)  '^ because  it  ap- 
pears that  the  amount  of  money  ordered  by  it  (Su- 
preme Court  of  Errors  of  Connecticut)  to  be  paid 
to  him  (Embry)  as  condition  of  relief  granted  has 
been  accepted  by  him."  The  Supreme  Court  reject- 
ed the  contention,  reversed  the  Supreme  Court  of 
Errors  of  Connecticut,  and  upon  the  question  of 
estoppel  (107  U.  S.  8)  said: 

''A  suggestion  is  made  in  argument  that  Em- 
bry is  estopped  to  prosecute  this  writ  to  the  re- 
versal of  the  decree  below,  because  it  appears 
that  the  amount  of  money  ordered  by  it  to  be 
paid  to  him  as  a  condition  of  relief  granted  has 
been  accepted  by  him.  It  is  said  that  this  is  re- 
lease of  errors.  Without  entering  upon  a  dis- 
cussion of  the  general  question,  it  is  sufficient 
for  the  present  purpose  to  say  that  no  waiver  or 
release  of  errors,  operating  as  a  bar  to  the  fur- 
ther prosecution  of  an  appeal  or  writ  of  error, 
can  be  implied,  except  from  conduct  which  is  in- 
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consistent  with  the  claim  of  a  right  to  reverse 
the  judgment  or  decree,  which  it  is  sought  to 
brmg  mto  review.    If  the   release  is  not   ex- 
pressed, it  can  arise  only  upon  the  principle  of 
an  estoppel.     The  present  is  not  such  a  case. 
I  he  amount  awarded,  paid,  and  accepted  consti- 
tutes no  part  of  what  is  in  controversy.    Its  ac- 
ceptance by  the  plaintiff  in  error  cannot  be  con- 
strued mto  an  admission  that  the  decree  he  seeks 
to  reverse  is  not  erroneous;  nor  does  it  take 
trom  the  defendants  in  error  anything,  on  the  re- 
versal of  the  decree,  to  which  they  would  other- 
wise be  entitled;  for  they  cannot  deny  that  this 
sum,  at  least,  is  due  and  payable  from  them  to 
him.    But  m  every  point  of  view  the  objection 
is  met  and  answered  by  the  decision  of  this 

Wall  688^^  ""^^^  ""^  ^""'^^^  ^^""^^^  ^*  Dashiel,  3 

In  Reynes  v.  Dimont,  supra,  there  was  involved 
the  question  of  a  right  to  liens  upon  bonds  to  secure 
payment  of  certain  drafts.  The  Circuit  Court  de- 
creed that  the  liens  were  impressed  upon  the  bonds 
and  the  liens  were  satisfied  by  payment.  Appellants 
received  the  remaining  bonds  after  the  liens  were 
satisfied,  and  it  was  asserted  that  the  acceptance  of 
the  bonds  disposed  of  the  right  of  appeal.  But  the 
Supreme  Court  rejected  the  contention  (130  U.  S. 
394)  and  said : 

''We  are  asked  to  dispose  of  the  case  ad- 
versey  to  appellants  upon  the  ground  that  they 
received  the  remaining  bonds  and  money  after 
the  hens  decreed  in  Fry's  favor  were  satisfied- 
but  such  receipt  does  not  oust  the  jurisdiction' 
Ihe  acceptance  by  appellants  of  what  was  con- 
tessedly  theirs  cannot  be  construed  into  an  ad- 
mission that  the  decree  they  seek  to  reverse  was 
not  erroneous,  nor  does  it  take  from  appellees 
anything  on  the  reversa;!  of  the  decree,  to  which 
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they  would  othei'wise  be  entitled.     Embry  v. 
Palmer,101V.S.3,8*  ^  *" 

Appellant's  case  cannot  be  placed  without  the  im- 
port of  the  foregoing  decisions.  He  limited  his  peti- 
tion first  filed  to  compensation  for  services  per- 
formed to  the  petitioning  creditors  in  the  class  suit. 
Appellant  amended  and  supplemented  that  petition 
by  then  requesting  an  allowance  on  account  of  $12,- 
500.00,  and  reserved  the  right  to  ask  for  more.  (R. 
594).  Appellant  then  claimed  no  compensation  for 
srevices  performed  by  him  for  the  receiver,  and  in 
the  ancillary  receiverships,  to  which  he  was  entitled. 
Thus  aj^pellant  was  entitled,  in  all  events,  to  the 
amount  which  the  trial  court  awarded  him  by  the 
order  entered  December  7,  1942.  That  aj)pellant  is 
entitled  to  more,  as  he  reserved  the  right  to  claim, 
is  now  established  beyond  dispute.  Monaghan  v.  Hill, 
supra. 

Arynstrong  v.  Lone  Star  Refining  Co.  8  Cir.,  20 
Fed.  (2d)  625,  exemplifies  the  rule  in  the  national 
courts.  In  that  case  a  creditor  in  a  receivership  pro- 
ceeding filed  his  claim  and  claimed  a  preference.  The 
lower  court  allowed  the  claim  as  a  general  one  only. 
The  creditor  accepted  a  dividend  paid  on  general 
claims,  and  afterwards  appealed.  Motion  was  made 
in  the  Circuit  Court  of  Appeals  to  dismiss  the  appeal 
upon  the  claim  that  appellant,  having  accepted  the 
dividend  on  general  claims,  was  estopped  to  prose- 
cute his  ajjpeal  from  the  decree  which  disallowed  his 
claim  as  a  preferred  one.  The  Circuit  Court  of  Ap- 
peals rejected  the  contention  and  said: 

''On  July  28,  1926,  the  court  made  an  order 
in  the  main  suit,  directing  the  receivers  to  pay 
a  20  per  cent,  dividend  on  general  claims.  The 
intervener  was  paid,  and  he  retained,  this  divi- 
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dend  on  his  claim.  Motion  is  made  in  this  court 
by  appellees  to  dismiss  the  appeal,  on  the  groimd 
that  appellant,  having  accepted  the  dividend,  is 
now  estopped  to  prosecute  the  appeal  from  the 
decree  which  allowed  his  claim  and  in  accord- 
ance with  which  his  dividend  was  paid. 

''The  well-settled  rule  that  a  party  who  en- 
forces, or  otherwise  accepts  the  benefits  of  a 
judgment,  order,  or  decree,  cannot  afterward 
maintain  an  appeal  or  writ  of  error  to  review 
the  same,  is  subject  to  numreous  qualifications 
and  exceptions.  The  rule  has  no  application  to  a 
case  where  the  appellant  is  concededly  entitled 
in  any  event  to  the  sum  which  he  has  received. 
3  C.  J.  682,  par.  556;  United  States  v.  Dashiel, 
3  Wall.  688,  702, 18  L.  Ed.  268 ;  Embry  v.  Palmer, 
107  U.  S.  3,  8,  2  S.  Ct.  25,  27  L.  Ed.  346;  Reynes 
V.  Dumont,  130  U.  S.  354,  394,  9  S.  Ct.  486,  32  L. 
Ed.  934;  Carson  Lumber  Co.  v.  St.  L.  &  S.  F.  R. 
Co.,  209  F.  191  (CCA.  8)  ;  Snow  v.  Hazelwood 
(CCA.)  179  F.  182.  This  exception  to  the  gen- 
eral rule  is  recognized  in  the  cases  cited  by  ap- 
pellees. Spencer  v.  Babylon  R.  Co.  (CCA.) 
250  F.  24;  In  Re  Minot  Auto  Co.,  298  F.  853 
(CCA.  8). 

"In  the  case  at  bar  the  face  amount  of  the 
claim  of  intervener  is  undisputed,  and  its  valid- 
ity as  a  general  claim  is  also  imdisputed. 
Whether  intervener  succeeds  on  his  present  ap- 
peal or  not,  he  will  be  entitled  to  share  with  the 
other  creditors,  at  least  on  the  basis  of  the  allow- 
ance of  his  claim  as  a  general  one.  This  being 
the  situation,  the  intervener  is  within  the  excep- 
tion noted  to  the  general  rule  above  stated.  The 
motion  to  dismiss  the  appeal  must  therefore  be 
denied.'^ 

To  the  same  effect  are : 

Idaho  Irrigation  Dist.  v.  Goodino,  9  Cir. 
285  Fed.  453,  461. 

Snow  v.  Hazelwood,  5  Cir.,  179  Fed.  182. 
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Words  of  limitation  or  condition  written  by  the 
receiver  into  his  check  cannot  impair  or  destroy  the 
legal  effect  of  the  order  mider  which  the  check  was 
written.  The  receiver  is  the  arm  of  the  court.  Con- 
sequently in  the  present  case  he  stands  not  in  the  re- 
lationship of  judgment  creditor  in  the  sense  that  he 
may  invoke  that  relationship  against  appellant  as  a 
judgment  debtor.  On  the  contrary  the  receiver's 
check,  regardless  of  recitals,  like  the  order  under 
which  it  was  written,  was  under  the  continuing  con- 
trol of  the  trial  court  so  long  as  the  receivership  pro- 
ceedings were  not  closed. 

CONCLUSION 

The  professional  efforts  expended  by  appellant, 
and  the  fruits  of  those  efforts,  present  a  case,  we 
think,  that  justifies  redress  by  the  remedies  invoked 
below  and  here.  The  remedies,  and  the  epitome  of  the 
argument  to  sustain  them,  find  their  source  in  a  prin- 
ciple of  equity  which  is  crystalized  in  the  maxim  that 
equity  will  not  suffer  a  wrong  to  be  without  a  rem- 
edy. Appellant  is  content  to  rest  his  case  upon  that 
principle  as  exemplified  by  the  authoritative  deci- 
sions which  are  cited  on  the  preceding  pages. 

It  is  respectfully  prayed  that  the  orders  of  the 
trial  court  appealed  from  be  reversed  and  remanded 
with  direction  that  the  trial  court  order  payment  to 
appellant  from  the  receivership  assets  such  sum  as 
appears  to  this  Court  adequate  for  all  the  services 
rendered. 

Respectfulfc^  submitted, 

LESLIE  C.  HARDY, 

Attorney  for  Appellant. 
THOMAS  W.  NEALON, 
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No.  10,961 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Thomas  W.  Nealon, 

Appellant, 

vs. 

Haery  W.  Hill,  as  Receiver  of  Inter- 
mountain  Building  &  Loan  Association, 
a  corporation, 

Appellee. 


BRIEF  FOR  APPELLEE 

Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 


JUEISDICTION  OF  D7STRICT  COURT 

The  statute  believed  to  sustain  jurisdiction  of  the  Dis- 
trict Court  is  Section  41,  Title  28,  U.S.C.A.,  for  the  reason 
that  the  original  proceeding  in  the  District  Court  was  in 
the  nature  of  a  class  suit  where  the  matter  in  controversy 
exceeded,  exclusive  of  interest  and  costs,  the  sum  of  $.'>,000 
and  was  betw^een  citizens  of  Arizona  and  a  citizen  of  the 
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State  of  Utah  {Inter mountain  Building  &  Loan  Associa- 
tion, a  Utah  corporation  v.  Gallegos,  et  al.,  78  Fed. (2) 
972). 

The  District  Court  under  tlie  same  section  had  jurisdic- 
tion to  enter  the  final  order  of  December  7th,  1942  (243). 

As  will  be  shown  in  the  argument  and  by  the  record 
herein,  we  believe  that  the  District  Court  had  no  jurisdic- 
tion by  virtue  of  the  petition  filed  by  appellant  on  March 
31,  1944  (599-619). 


JUEISDICTION  OF  CIRCUIT  COURT  OF  APPEALS 

The  statute  believed  to  sustain  appellate  jurisdiction  in 
so  far  as  the  class  suit  and  the  final  order  of  December 
7tli,  1942,  are  concerned,  is  Section  225,  Title  28,  U.S.C.A. 

Appellee  believes,  however,  that  by  virtue  of  the  record 
here  this  Honorable  Court  is  without  jurisdiction,  except 
to  dismiss  the  attempted  appeal,  for  the  reasons  stated  in 
the  argument,  infra,  and,  in  any  event,  because  an  appeal 
cannot  be  taken  from  a  final  order  where  appellant  has 
accepted  the  benefits  thereof;  a  bill  of  review  will  not  lie 
for  the  same  reason. 


STATEMENT  OF  THE  CASE 
The  statement  of  the  case  set  forth  in  the  brief  of  appel- 
lant is  substantially  correct  but  we  believe  that  a  step  by 
step   statement  will  more  materially   aid   this   Honorable 
Court  in  ])assing  on  the  questions  presented  by  this  appeal. 

On  October  17th,  1937,  a])pellant  filed  in  the  court  below 
his  petition  for  allowance  of  attorney's  fees  for  legal  serv- 
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ices  rendered  and  expenses  incurred  (108-164).  That  peti- 
tion, for  all  practical  purposes,  is  substantially  the  same 
as  the  petition  thereafter  filed  by  Elizabeth  G.  Monaghan 
(43-108),  and  previously  considered  by  this  Court.^ 

On  December  20th,  1937,  a  hearing  was  had  on  the  peti- 
tion filed  by  appellant  here,  at  the  conclusion  of  which 
hearing,  both  the  petitions  of  appellant  and  Monaghan 
were,  by  the   Court,   taken  under  advisement    (593). 

On  the  day  of  the  hearing,  appellant  filed  a  petition  for 
payment  of  out-of-pocket  expenses  paid  by  him  (593),  and 
on  the  same  day  filed  a  separate  petition  for  allowance 
and  payment  of  $12,500  upon  account  of  fees  (594). 

Thereafter,  and  on  February  18th,  1938,  the  Court  be- 
low made  its  order  allowing  appellant  $5,000  and  author- 
ized, empowered  and  directed  the  Eeceiver  to  pay  said 
sum  of  $5,000  and,  in  said  order,  retained  jurisdiction  "to 
make  and  enter  such  other  and  further  order  in  the  prem- 
ises as  to  it  shall  seem  just  and  equitable"  (595-596). 

On  March  3rd,  1939,  the  Court  entered  a  further  order 
for  allowance  and  payment  of  attorney's  fees  for  legal 
services  rendered  by  appellant  reciting  the  allowance  of 
February  18th,  1938,  of  $5,000  and  ordering  an  additional 
$2,500  allowed  to  appellant  on  account  and  authorizing, 
empowering  and  directing  the  Receiver  to  pay  such  addi- 
tional sum  of  $2,500.  The  Court  likewise  in  the  order  of 
March  3rd,  1939,  retained  jurisdiction  ' '  to  make  such  other 
and  further  order  in  the  premises  as  to  it  may  seem  just 
and  equitable"  (597-598). 


1.    Monaghan  v.  Hill,  9  Cir.  140  Fed. (2)  31. 
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Thereafter,  and  on  the  7th  day  of  December,  1942,  the 
Court  below  entered  its  ''Final  Order  Fixing  Attorney's 
Fees  and  Expenses  and  Ordering  Payment  of  Balance  Due 
Thomas  W.  Nealon"  (243-248),  in  which  final  order  there 
was  recited  the  payments  of  $5,000  in  February,  1938,  and 
$2,500  additional  in  March,  1939,  and  fixing  the  total  fees 
of  both  Monaghan  and  Hill  at  $25,000,  and  awarding  ap- 
pellant one-half  (i/^)  of  said  sum,  less  the  $7,500  thereto- 
fore paid  him  on  account,  pursuant  to  orders  of  Court. 

In  the  final  order  of  December  7th,  1942,  a  further 
allowance  of  $1,330.40  was  made  appellant  to  cover  out- 
of-pocket  expenses  claimed  by  him  and  established  to  be 
due  at  the  hearing  held  on  December  20th,  1937. 

There  was  further  recited  in  that  order  that  between 
the  dates  of  December  1st,  1935  and  April  1st,  1937,  appel- 
lant received  $7,344  covering  salary  and  expenses  as  one 
of  the  attorneys  for  the  former  Receiver,  Henry  S.  Mc- 
Cluskey.  The  balance  of  the  fee  allowed  appellant, 
to-wit,  $5,000,  and  the  out-of-pocket  expenses  amounting  to 
$1,330.40,  were  ordered  paid  by  the  Receiver,  and  appel- 
lant was  decreed  to  have  a  lien  upon  the  assets  of  the 
Loan  Association  until  such  simis  were  paid.    It  was 

''Further  Ordered,  Adjudged  and  Decreed  *  *  *  that 
this  is  a  final  allowance  and  covers  all  services  here- 
tofore rendered  by  said  Thomas  W.  Nealon  as  set 
forth  in  his  petition  and  as  attorney  for  the  former 
Receiver. ' ' 

Subsequent  to  the  entry  of  the  final  order  of  December 
7th,  1942,  and  on  the  10th  day  of  December,  1942,  and  in 
accordance   with   such    final    order,   the   Receiver   paid   to 
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appellant,    and    appellant    accepted    from    the    Receiver, 

$6,330.40,   covering   the   following   items   specified   in   the 

voucher  check  (642),  to-wit: 

"Date  of 
Invoice  No.  Items  Amount  Total 

B-202— Final  Payment  in  Full  Settle- 
ment of  Attorney  Fees  Per 
Order    of    Court   of  December 

7,    1942   $5,000.00 

Expenses  Allowed  Per  Order 

^  of  Court  of  December  7,  1942...  1,330.40 


$6,330.40" 

Said  check  bore  the  following  endorsement   (643) : 

''Endorsement 

Endorsement  of  this  check  acknowledges  payment 
in  full  for  all  of  the  invoices  listed  on  the  voucher 
on  the  reverse  side  of  this  check. 

Thomas  W.  Nealon" 

There  is  no  denial  that  appellant  cashed  the  voucher 
check  referred  to  and  accepted  and  retained  the  full  bene- 
fits and  fruits  of  the  final  order  of  December  7th,  1942. 
The  final  order  was  based  on  an  unliquidated  claim. 

Nothing  further  was  heard  from  appellant  until  March 
31st,  1944,  some  fifteen  (15)  months  and  twenty-one  (21) 
days  after  the  actual  receipt  of  the  payment  made  by  the 
Receiver  pursuant  to  such  final  order,  when  appellant 
filed  a  document  in  the  court  below  entitled : 

''Petition  of  Thomas  W.  Nealon  requesting  this 
honorable  Court  to  review  and  rehear  final  order  fix- 
ing attorney's  fees  and  expenses  of  Thomas  W.  Nea- 
lon, made  and  entered  herein  on  December  7,  1942" 
(599). 
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The  prayer  of  said  petition  is: 

"(a)  That  the  order  of  this  Court  entered  herein 
on  December  7,  1942,  allowing  and  awarding  to  peti- 
tioner compensation  and  expenses  in  the  amount 
therein  recited,  be  vacated  for  the  want  of  jurisdic- 
tion of  this  Court  to  render  said  order,  and  that  a 
supplemental  order  be  made  and  substituted  there- 
for by  this  Court  allowing  and  awarding  to  petitioner 
compensation  in  such  amount  as  now  appears  from 
the  entire  record  herein  to  be  right  and  propel. 

(b)  That  this  Court,  as  in  the  nature  of  a  bill  of 
review,  or  by  an  original  bill  in  equity,  review  said 
petition  filed  herein  by  petitioner  on  October  15,  1937, 
and  said  order  entered  herein  on  December  7,  1942, 
and  upon  such  review  that  this  Court  correct  the 
errors  of  law  and  fact  apparent  in  said  order,^  and 
thereupon  allow  and  award  to  petitioner  compensa- 
tion in  such  amount  as  now  appears  from  the  entire 
record  herein  to  be  just  and  proper. 

(c)  That  this  Court  grant  a  rehearing  of  said  or- 
der entered  herein  on  December  7,  1942,  awarding 
compensation  to  petitioner,  and  upon  such  rehearing 
that  this  Court  thereupon  allow  and  award  to  peti- 
tioner compensation  in  such  amount  for  all  services 
performed  by  petitioner  as  now  appears  from  the  en- 
tire record  herein  to  be  just  and  proper. 

(d)  That  this  Court  modify  and  revise  said  order 
entered  herein  on  December  7,  1942,  so  as  to  allow 
and  award  compensation  to  petitioner  for  all  services 
performed  by  petitioner  as  now  appears  from  the 
entire  record  herein  to  be  just  and  proper  (618). 

(e)  (Immaterial) 


Emphasis  ours  throughout  this  brief,  unless  otherwise  noted. 
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(f)  And  for  such  other  and  further  relief  as  may 
appear  just  and  equitable."  (619). 

In  the  meantime,  and  on  January  21st,  1944,  this  Honor- 
able Court  in  Monaghan  v.  Hill,  140  Fed. (2)  31,  held  that 
the  $12,500  allowed  Mrs.  Monaghan  was  insufficient  and 
that  she  was  entitled  to  ''such  a  fee  as  to  the  District 
Court  may  seem  right  and  proper  but  in  a  sum  not  less 
than  $50,000." 

It  was  after  this  decision  that  the  appellant  apparently 
decided  that  he  had  probably  made  a  mistake  by  not  ap- 
pealing from  the  final  order  of  December  7th,  1942,  as  did 
Mrs.  Monaghan,  and  he  is  now  trying  to  set  aside  that 
final  order  from  which,  until  now,  he  has  taken  no  appeal. 

It  is  admitted  that  no  appeal  was  taken  within  the  time 
required  by  law,  nor  was  any  action  whatsoever  taken  by 
appellant  imtil  March  31st,  1944  (page  13,  Brief  of  Appel- 
lant). 

On  January  28th,  1936,  the  court  below  (Judge  Jacobs' 
presiding)  entered  an  "Order  for  Monthly  Allowance  of 
Attorney  Fees  to  Thomas  W.  Nealon",  in  which  order  the 
then  Receiver,  H.  S.  McCluskey,  was  "authorized  and 
directed  to  pay  to  said  Thomas  W.  Nealon,  the  sum  of 
$300.00  and  $159.00  per  month  for  expenses,  for  his  serv- 
ices as  such  attorney,  up  to  the  first  day  of  January,  1936, 
and  a  like  amount  on  the  first  day  of  each  and  every  month 
on  account  thereafter  until  further  orders  of  this  Court" 
(385-386). 

Prior  to  the  date  of  that  order,  and  on  November  30th, 
1935,  the  Court  had  entered  an  order  appointing  Thomas 
W.  Nealon  and  Elizabeth  G.  Monaghan  attorneys  for  the 
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then  Receiver   (386)   and  on  the  same  date  as  the  order 
fixing  appellant's  fees,  the  Court  fixed  the  fees  of  Eliza- 
beth G.  Monaghan  at  $250.00  a  month  (384). 

On  the  date  that  the  orders  were  entered  fixing  the  fees 
of  Monaghan  and  appellant,  the  Court  entered  a  further 
order  appointing  an  additional  attorney  for  the  Receiver 
and  naming  John  L.  Gust  as  such  additional  attorney 
(386),  and  the  Court  fixed  Mr.  Gust's  allowance  as  $300.00 
a  month  "until  further  orders  of  this  Court"   (389). 

After  the  appellant  filed  his  petition  on  March  31st,  1944 
(599),  the  appellee  filed  his  answer  (632),  the  first  two 
defenses  of  which  questioned  the  jurisdiction  of  the  Court, 
and  the  third  defense  alleged  that  the  petition  ''fails  to 
state  a  claim  upon  which  relief  can  be  granted".  The 
fourth  defense  was  a  categorical  answer  to  the  petition.  The 
fifth,  sixth  and  seventh  defenses  go  to  the  payment  of  the 
money  awarded  by  the  order  of  December  7th,  1942,  and 
the  acceptance  of  such  money  by  the  appellant. 

An  order  was  made  following  a  pre-trial  conference 
pursuant  to  Rule  16  of  the  Federal  Rules  of  Civil  Pro- 
cedure (643),  which  order  was  dated  June  7th,  1944. 

On  November  21st,  1944,  appellant  filed  a  "Motion  to 
Submit  Petition"  (651),  and  on  the  22nd  day  of  Novem- 
ber, 1944,  appellee  filed  a  "Motion  for  Order  Denying 
Petition  and  Dismissing  Same"  (653). 

Briefs  were  filed,  and  on  the  22nd  of  November,  1944, 
a  stipulation  was  entered  into  to  submit  both  motions  on 
briefs  without  oral  argument  (652),  and  an  order  was 
made  that  tlie  motions  "be  and  the  same  ai'e  hereby  sub- 
mitted for  decision"  (653). 
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On  November  22nd,  1944,  the  Court,  by  minute  entry, 
made  the  following  order: 

''It  is  Ordered  that  the  Receiver's  Motion  for  an  Or- 
der Denying  Petition  of  Thomas  W.  Nealon  request- 
ing this  Honorable  Court  to  review  and  rehear  final 
order  fixing  attorney's  fees  and  expenses  of  Thomas 
W.  Nealon,  made  and  entered  herein  on  December  7, 
1942,  and  dismissing  same  be  and  it  is  granted".  (655- 
656). 

On  November  29th,  1944,  attorneys  for  appellant  and 
appellee  were  present  in  Court,  and  the  appellant  stated 
he  desired  the  record  to  show  that  he  declined  to  amend 
or  plead  further  in  the  case  (657),  whereupon  the  Court 
entered  its  "Final  Order  Denying  Petition  and  Dismissing 
Same"  (657-658),  in  which  it  was,  among  other  things, 

''Ordered,  Adjudged  and  Decreed  that  the  petition  of 
Thomas  W.  Nealon  filed  herein  on  March  31st,  1944, 
be  denied  and  the  same  is  hereby  dismissed  with 
prejudice"  (658). 

The  appeal  is  taken 


a*     *     * 


from  that  certain  order  made  and  filed  here- 
in on  December  7,  1942,  entitled:  "Final  Order  Fix- 
ing Attorney's  Fees  and  Expenses,  and  Ordering 
Payment  of  Balance  Due  Thomas  W.  Nealon,"  and 
entered  herein  on  the  Clerk's  Docket  on  December  7, 
1942. 

"The  said  Thomas  W.  Nealon  also  appeals  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  that  certain  order  made  and  filed  herein 
on  November  29,  1944,  entitled :  '  Final  Order  Denying 
Petition  and  Dismissing  Same,'  and  entered  herein 
on  the  Clerk's  Docket  on  November  29,  1944"  (666). 
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SUMMARY  OF  THE  ARGUMENT 
Appellee's  argument  will  be  divided  into  subheads,  which 
necessarily  will  cover  the  eight  specifications  of  error  set 
forth  in  the  brief  of  appellant  and  will  likewise  present 
appellee's  reasons  why  the  appeal  taken  by  appellant 
should  be  dismissed  or  the  order  denying  the  petition  and 
dismissing  same  affirmed. 

Appellee  presents  for  this  Honorable  Court's  consider- 
ation, the  following  reason  why  this  appeal  should  be  dis- 
missed, or,  in  the  alternative,  that  the  order  of  the  court 
below  denying  petition  and  dismissing  same  (657),  on 
the  grounds  set  forth  in  the  motion  filed  by  appellee  (653- 
655),  should  be  affirmed: 

(a)  An  order  or  decree  which  adjudges  that  an 
attorney  is  entitled  to  compensation  in  a  definite 
amount  and  allows  a  lien  therefor  on  a  fund  in  court 
and  directs  payment,  is  a  final  order  and  appealable 
although  no  final  disposition  is  made  of  the  residue 
of  the  fund. 

(b)  Appellant  in  his  attempted  appeal  from  the 
order  of  December  7th,  1942,  is  too  late,  as  an  appeal 
from  such  an  order  must  be  taken  within  three  (3) 
months  from  the  entry  thereof. 

(c)  The  order  of  November  29th,  1944,  is  not  a 
final  decision  within  the  meaning  of  Section  128(a) 
of  the  Judicial  Code,  28  U.S.C.A.,  Section  225(a)  and 
is  not  appealable. 

(d)  An  attorney  accepting  the  ])enefits  of  a  final 
order  or  judgment  and  retaining  the  fee  allowed 
thereby,  cannot  thereafter  appeal  therefrom. 

(e)  A  bill  of  review,  or  a  bill  in  the  nature  of  a 
bill  of  review,  will  not  lie  in  this  case  because  appel- 
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lant,  having  accepted  the  benefits  of  the  order  of 
December  7th,  1942,  is  now  estopped  from  reviewing 
same;  he  cannot  accept  its  benefits  and  escape  from 
its  burdens. 

(f)  A  bill  of  review  for  errors  apparent  on  the 
face  of  the  record  will  not  lie  after  the  time  allowed 
for  appeal  has  elapsed. 

(g)  A  bill  of  review,  or  a  bill  in  the  nature  of  a  bill 
of  review,  will  not  lie  where  no  fraud  is  alleged,  or 
where  there  is  no  newly  discovered  evidence  claimed, 
unless  there  is  error  apparent  on  the  face  of  the 
record. 

(h)  The  time  for  considering  a  judgment  or  order 
that  has  become  final  cannot  be  extended  unless  a 
motion  to  review,  rehear,  modify,  revise  or  vacate 
such  order  has  been  seasonably  filed  and  that  an  un- 
seasonably filed  motion  or  petition,  although  it  may 
be  considered  on  its  merits,  cannot  have  the  effect  of 
extending  the  time  to  appeal  from  the  original  order 
or  judgment. 

(i)  A  motion  for  rehearing  or  a  motion  for  a 
new  trial  must  be  filed  seasonably  and  within  the 
time  provided  by  the  Rules  of  Civil  Procedure, 

(j)  Lack  of  diligence  in  filing  petition. 

(k)  The  failure  of  the  Court  to  find  the  facts 
specially  and  state  separately  its  conclusions  of  law 
thereon  as  provided  by  Rule  52  does  not  make  the 
judgment  void. 
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ARGUMENT 

(a)  An  Order  or  Decree  Which  Adjudges  That  An  Attorney  Is 
Entitled  to  Compensation  in  a  Definite  Amount  and  Allows 
a  Lien  Therefor  on  a  Fund  in  Court,  and  Directs  Payment,  Is 
a  Final  Order  and  Appealable  Although  No  Final  Disposition 
Is  Made  of  the  Residue  of  the  Fund. 

The  first  and  second  defenses  in  the  Keceiver's  an- 
swer go  to  the  jurisdiction  of  the  lower  conrt  to  consider 
the  petition.  The  third  defense  is  that  the  petition  fails 
to  state  a  ch\ini  upon  which  relief  could  l)e  granted. 

We  are  firmly  convinced  that  the  petition  on  its  face 
shows,  as  a  matter  of  law,  that  it  was  correctly  denied 
and  ordered  dismissed. 

It  will  be  noted  that  appellant  questions  the  finality  of 
the  order  of  the  Court  entered  December  7tli,  1942,  and 
claims  in  his  petition  that  said  order  was  an  ''interlocu- 
tory administrative  order  in  equity"  now  subject  to  con- 
trol and  revision  by  this  Court  and  he  seeks,  apparently, 
a  new  or  supplementary  order  "which  allows  and  awards 
to  petitioner  just  and  proper  compensation  for  all  serv- 
ices performed  by  petitioner,  as  set  forth  in  the  petition 
filed  by  him  on  October  15,  1937,  as  supplemented,  and 
in  this  petition,  and  by  the  record  herein". 

If  appellant  was  dissatisfied  with  the  fee  allowed  him 
in  the  Court's  order  of  December  7th,  1942,  he  should  have 
appealed  therefrom  within  the  time  provided  by  statute 
to  perfect  his  appeal,  inasmuch  as  the  order  entered  was 
final. 

Monaghan  v.  Hill,  9  Cir.,  140  Fed.(2)   31,  33; 

Trustees  v.  Greenough,  105  U.S.  527. 

In  Cycloped'ui  of  Federal  Procedure  (2nd  Ed.),  Volume 
10  at  page  252,  it  is  said  to  be  the  law  that, 
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''An  order  relating  to  attorney's  fees  and  disburse- 
ments is  appealable  where  a  final  decision,  but  not 
otherwise,  as  where  it  is  in  one  of  its  substantial 
parts  reserved  for  further  adjudication.  A  decree 
which  adjudges  that  an  attorney  is  entitled  to  com- 
pensation in  a  definite  amount  and  allows  a  lien 
therefor  on  a  fund  in  court,  and  directs  payment,  is 
appealable  although  no  final  disposition  is  inade  of 
the  residue  of  the  fund." 

Trustee  v.  Greenough,  supra,  was  a  case  where  fees 
were  applied  for  where  a  fund  was  brought  into  court  and 
one  of  the  questions  presented  was  whether  the  order  fix- 
ing these  fees  amounted  to  a  final  decree  and  the  Supreme 
Court  of  the  United  States,  speaking  through  Mr.  Justice 
Bradley,  said: 

''The  first  question,  however,  is  whether  these  orders 
do  or  do  not  amount  to  a  final  decree,  upon  which  an 
appeal  lies  to  this  court.  They  are  certainly  a  final 
determination  of  the  particular  matter  arising  upon 
the  complainant's  petition  for  allowances,  and  direct 
the  payment  of  money  out  of  the  fund  in  the  hands 
of  the  receiver.  Though  incidental  to  the  cause,  the 
inquiry  was  a  collateral  one,  having  a  distinct  and 
independent  character,  and  received  a  final  decision. 
The  administration  of  the  fund  for  the  benefit  of  the 
bondholders  may  continue  in  the  court  for  a  long 
time  to  come,  dividends  being  made  from  time  to 
time  in  payment  of  coupons  still  unsatisfied.  The 
case  is  a  peculiar  one,  it  is  true;  but  under  all  the 
circumstances,  we  think  that  the  proceeding  may  be 
regarded  as  so  far  independent  as  to  make  the  deci- 
sion substantially  a  final  decree  for  the  purposes  of 
an  appeal."   (105  U.S.  page  531) 
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See,  also: 

Reeves  v.  Beardall,  316  U.S.  283;  62  Sup.  Ct.  1085; 
Dexter  Horton  National  Bank  of  Seattle  v.  Hawkins, 

et  al.  (9  Cir.),  190  Fed.  924; 
Gripton  v.  Richardson  (9  Cir.),  82  Fed. (2d)  313; 
Gelberg  v.  Richardson  (9  Cir.),  82  Fed.(2)  314,  315. 

In  Gripton  v.  Richardson,  supra,  this  Court,  speaking 
through  Judge  Mathews,  held  that  although  a  decree  con- 
firming a  Special  Master's  Report  did  not  terminate  the 
Receivership  proceeding,  still, 

a*  *  *  (decree  determined  appellant's  rights  by 
allowing  her  claim  in  part  only  and  refusing  to  treat 
it  as  a  secured  or  preferred  claim.  Such  a  decree  is 
'final',  within  the  meaning  of  Section  128  of  the  Judi- 
cial Code,  as  amended,  28  U.S.C.A.,  Section  225,  and 
is,  therefore,  appealable.  (Citing  cases)." 

In  the  case  following,  Gelberg  v.  Richardson,  on  page 
315,  this  Court,  in  passing  on  the  finality  of  the  decree 
rejecting  the  claim  of  an  attorney  for  a  committee  of  the 
corporation's  creditors  against  the  corporation's  receiver 
for  attorney's  fees  and  services  rendered  the  receivership 
proceeding,  held  that  the  decree  was  a  "final  decree" 
within  the  meaning  of  Section  225,  Title  28,  U.S.C.A., 
although  such  decree  did  not  terminate  the  receivership 
proceeding. 

Both  the  Gripton  and  the  Gelberg  cases,  supra,  cite 
Dexter  Horton  National  Bank  v.  Haivkins,  supra. 

In  Tuttle  v.^Claflin  (2  Cir.),  88  Fed.(2)  122,  it  is  held  in 
effect  that  a  decree  entered  in  a  proceeding  by  attorneys 
to  enforce  a  lien  for  their  fees,  which  adjudged  tliat  they 
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are  entitled  to  compensation  in  a  definite  amount,  and  to 
have  a  lien  therefor  on  a  fund  in  court,  and  directs  pay- 
ment thereof,  is  a  final  appealable  decree  although  the 
residue  of  the  fund  may  not  have  been  finally  disposed  of. 

See,  also: 

Jacksonville  T.  £  K.   W.   Ry.  Company,  et  al.  v. 

American  Construction  Company,  et  al.  (5  Cir.), 

57  Fed.  m-, 
Ruggles,  et  al.  v.  Patton  (6  Cir.),  143  Fed.  312; 
Central  Trust  Co.  of  New   York  v.   United  States 

Light  £  Heating  Co.,  et  al.  (2  Cir.),  233  Fed.  420; 
Sawyer  v.  Ellis,  et  al.,  36  Ariz.  419,  286  P.  189. 

It  will  be  seen,  therefore,  that  the  order  of  December 
7th,  1942,  allowing  appellant  attorney's  fees  in  this  matter 
was  a  final  order  as  a  matter  of  law. 

These  cases  are  not  to  be  confused  with  cases  like  Heinz 
V.  Butte  and  Boston  Consolidated  Mining  Company,  129 
Fed.  337,  and  Colley  v.  Wolcutt,  187  Fed.  595.  In  the 
Heinz  case,  there  was  an  interlocutory  order  confirming 
a  receiver's  report  and  directing  the  receiver  to  pay  ex- 
penses incurred  by  him  before  the  coming  on  of  his  final 
account.  This  was  held  not  a  final  order.  In  the  Colley 
case,  an  allowance  was  made  for  services  of  attorneys  but 
the  order  provided  that  the  allowance  should  be  thereafter 
paid  in  such  manner  as  the  court  should  direct.  This  was 
held  not  to  he  a  final  order.  Neither  of  these  cases  portray 
the  situation  in  the  case  at  bar. 
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(b)  Appellant  in  His  Attempted  Appeal  From  the  Order  of  De- 
cember 7th,  1942,  Is  Too  Late,  As  An  Appeal  From  Such  An 
Order  Must  Be  Taken  Within  Three  (3)  Months  From  the 
Entry  Thereof. 

The  attempted  appeal  from  the  order  of  December  7, 
1942  (243),  is  too  late  because  the  order  became  final  and 
the  time  to  appeal  expired  three  (3)  months  after  the  en- 
try of  the  order. 

Monaghan  v.  Hill  (9  Cir.),  140  Fed.(2)  31,  33; 
U.  8.  C.  A.,  Sec.  230,  Title  28. 

This  is  not  applicable,  however,  if  a  timely  petition  to 
vacate  order  or  rehear  same  is  filed  {Mitchell  v.  Maurer 
(9  Cir.),  67  Fed.(2)  286). 

(c)  The  Order  of  November  29th,  1944,  Is  Not  a  Final  Decision 
Within  the  Meaning  of  Section  128(a)  of  the  Judicial  Code, 
28  TT.S.C.A.,  Section  225(a)   and  Is  Not  Appealable. 

That  part  of  the  appeal  directed  to  tlie  order  of  the 
Court  entered  on  November  29th,  1944  (666),  is  not,  in 
appellee's  judgment,  an  appealable  order  within  the  mean- 
ing of  Section  225(a),  Title  28,  U.S.C.A. 

Donavan  v.  Jeffcott,  et  al.  (9  Cir.),  147  Fed.(2)  198, 

and  cases  therein  cited; 
10  Cijc.  Fed.  Proc.  (2nd  Ed.),  Sec.  4892,  page  279; 
Cobbledick  v.  U.  S.,  309  U.S.  323,  60  S.  Ct.  540. 

(d)  An  Attorney  Accepting  the  Benefits  of  a  Final  Order  or  Judg- 
ment and  Retaining  the  Fee  Allowed  Thereby,  Cannot  There- 
after Appeal  Therefrom. 

In  Paragraph  X  of  the  petition  to  review  and  rehear 
final  order  fixing  attorney's  fees,  etc.,  it  is  definitely 
alleged  that  in  accordance  witli  the  order  entered  on  De- 
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cember  7tli,  1942,  that  appellant  accepted  the  balance  of 
Five  Thousand  ($5,000.00)  Dollars  authorized  by  said  or- 
der, plus  the  further  sum  of  $1,330.40  expenses  (605,  606). 
It  is  further  alleged  in  that  paragraph  that  between  De- 
cember 1st,  1935,  and  April  1st,  1937,  appellant  had  been 
paid  an  additional  sum  of  $7,344.00  in  monthly  payments 
as  and  for  a  drawing  account.  The  seventh  defense  in 
the  Receiver's  answer  sets  forth  the  check  covering  the 
attorney's  fees  and  expenses  (642),  which  check  bore  on 
its  reverse  side  the  notation  and  endorsement  set  forth  in 
the  statement  of  the  case,  supra. 

At  the  pre-trial  conference,  it  was  readily  admitted  by 
appellant  that  the  money  was  paid  to,  and  received  by 
him  pursuant  to  the  order  but  it  was  contended  that  such 
order  was  not  a  final  order.  Of  course,  this  latter  state- 
ment by  appellant  is  not  borne  out  by  the  law. 

It  is  the  general  rule  (adopted  in  Arizona)^  that  a  party 
cannot  accept  the  benefits  of  a  judgment,  order  or  decree 
and  afterward  prosecute  an  appeal  or  writ  of  error  to  re- 
view the  same;  and  that  he  cannot,  in  case  of  interde- 
pendent provisions,  accept  the  benefits  of  the  part  which 
is  favorable  and  appeal  from  the  part  which  is  unfavor- 
able; nor  can  he,  in  making  such  acceptance,  reserve  the 
right  to  appeal  (4  G.J.S.,  "Appeal  and  Error",  Para- 
graph 215,  page  414). 

In  the  same  volume  of  Corpus  Juris  Segundum,  in  Para- 
graph 216,  under  the  heading  "Acceptance  of  Payment", 
it  is  said  in  effect  that  a  party  cannot  prosecute  an  appeal 
or  writ  of  error  to  reverse  a  judgment  or  decree  after 


3.     Shanfwn  Copper  Co.  v.  Potter.  14  Arizona  481,   131   Pac. 
157. 
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having  acquiesced  therein  by  voluntarily  accepting  money 
tendered  by  the  judgment  debtor  in  discharge  of  the  judg- 
ment and  that  "this  rule  is  particularly  true  where  the 
money  is  accepted  in  complete  settlement  and  satisfaction 
of  the  judgment". 

In  2  American  Jurisprudence,  Paragraph  214,  page  975, 
it  is  stated  as  a  general  rule  that  a  litigant  ivho  has,  vol- 
untarily and  ivith  knowledge  of  all  the  material  facts,  ac- 
cepted the  benefits  of  an  order,  decree  or  judgment  of  a 
court,  cannot  afterwards  take  or  prosecute  an  appeal  or 
error  proceeding  to  reverse  it,  and  that  generally  no  dis- 
tinction is  made  between  a  judgment  at  law  or  a  decree  in 
equity,  and,  as  stated  by  the  author  in  American  Jurispru- 
dence, supra: 

"*  *  *  — in  other  words,  that  the  right  to  proceed 
on  a  judgment  and  enjoy  its  fruits  and  the  right  to 
appeal  therefrom  are  totally  inconsistent  positions, 
and  the  election  to  pursue  one  course  must  be  deemed 
an  abandonment  of  the  other." 

Of  course,  the  mere  tender  of  the  benefits  of  a  judg- 
ment, which  is  refused,  does  not  o])erate  as  an  estoppel  (2 
Ain.  Jur.,  page  977). 

Tn  Smith  r.  Morris,  et  al.  (3  Cir.),  69  Fed(2)  8,  it  was 
held  that  the  right  of  an  attorney  to  appeal  from  an  order 
allowing  a  fee,  was  waived  l)y  the  attorney's  accepting 
and  retaining  fee  allowed  by  the  order,  on  the  theory  that 
one  accepting  the  benefits  of  a  judgment  or  decree  is 
estopped  from  thereafter  reviewing  it  and  escaping  from 
its  burdens.  Tn  this  particuhn-  case.  Smith  made  an  appli- 
cation  for   allowance   of  fee   to   a   law   firm   and   himself 
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jointly,  and  the  Court  allowed  him  separately  a  fee  of 
$5,000.00  ''as  full  and  final  compensation  for  his  services 
as  counsel  for  the  Receivers".  Mr.  Smith  accepted  the 
$5,000  and  thereafter  appealed.  The  Receivers  moved  to 
dismiss  the  appeal,  which  was  granted,  and  the  Court, 
in  passing  on  the  matter,  had  this  to  say: 

'*We  think  there  are  two  other  questions  which 
stand  out  from  the  record,  and  that  a  ruling  on  one  or 
the  other  takes  precedence  over  all  else.   The  first  is : 

Whether  an  attorney  for  a  receiver  has  a  right  to 
appeal  from  a  discretionary  order  of  the  court 
awarding  attorney  fees  in  the  administration  of  an 
estate  where  no  abuse  of  discretion  is  alleged? 

"We  pass  by  that  question  (Stuart  v,  Boulware, 
133  U.S.  78,  10  S.Ct.  242,  33  L.Ed.  568)  and  come  to 
one  which  is  not  debatable.  That  question  arises  on 
the  receivers'  motion  to  dismiss  the  appeal  and  may 
be  stated  thus: 

"If  there  is  in  any  case  a  right  of  appeal  in  a  mat- 
ter of  fees,  whether  Mr.  Smith  has  waived  that  right 
by  accepting  and  retaining  the  fee  allowed  him  by  the 
order  appealed  from? 

"Actually,  Mr.  Smith  is  appealing  from  the  whole 
order.  Although  it  contains  two  paragraphs,  one  de- 
nying the  allowance  of  joint  fees,  the  other  allowing 
Mr.  Smith  a  separate  fee,  it  is  but  one  order,  the  two 
paragraphs  being  related  and  consistent  one  with  the 
other.  Mr.  Smith  is  endeavoring  to  appeal  from  that 
part  of  the  order  which  denied  his  contention  that  he 
is  a  joint  solicitor  with  Richards,  Lay  ton  and  Finger, 
and,  accordingly,  denied  him  an  allowance  as  such, 
while  at  the  same  time  he  is  retaining  the  benefits  of 
the  order  by  which  he,  separately,  was  allowed,  and 
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paid,  $5,000,  with  the  allowance  distinctly  marked  'as 
full  and  final  compensation  for  his  services,'  In  doing 
this,  he  is  confronted  by  a  rule  of  law,  than  which 
none  is  better  settled,  that  one  'who  accepts  the  bene- 
fits or  any  susbtantial  part  of  the  benefits  of  a  judg- 
ment or  decree  is  thereby  estopped  from  reviewing 
and  escaping  from  its  burdens. '  He  cannot  avail  him- 
self of  its  advantages,  and  then  question  its  disadvan- 
tages in  a  higher  court.  (Citing  cases.) 

"Only  recently  this  court  had  occasion  to  apply 
this  rule  in  United  Engineering  &  Foundry  Co.  v. 
Cold  Metal  Process  Co.,  68  Fed. (2)  564,  where  the 
trial  court  had  held  the  patent  sued  upon  valid  yet 
dismissed  the  bill  for  infringement  because  of  an 
outstanding  and  valid  license  held  by  the  defendant 
thereunder.  Holding  on  to  that  part  of  the  decree 
which  bestowed  upon  it  the  benefits  of  the  license,  the 
defendant,  in  substance,  appealed  from  the  other  part 
of  the  decree  which  it  did  not  like.  The  Court  dis- 
missed the  appeal.  While  there  was  involved  in  that 
case  a  principle  of  patent  law  not  involved  in  this 
case,  the  theory  on  w^hicli  the  appeal  was  dismissed 
is  the  same." 

See,  also: 

Altman  v.   Shopping   Center   Bldg.   Co.,   et   al.    (8 

Cir.),  82  Fed.(2)  521  at  527; 
Re  Greenpoint  Metallic  Bed  Co.  Inc.   (2  Cir.),  113 

Fed. (2)  881,  884. 

In  Kaiser  v.  Standard  Oil  Co.  of  Neiv  Jersey  (5  Cir.), 
89  Fed. (2)  58,  it  was  said,  in  holding  that  the  accepting 
of  fruits  of  judgment  and  thereafter  appealing  therefrom 
are  totally  inconsistent  positions  and  that  the  election  to 
pursue  one  course  is  deemed  an  abandonment  of  the 
others : 
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''Accepting  the  fruits  of  a  judgment  and  thereafter 
appealing  therefrom  are  totally  inconsistent  positions, 
and  the  election  to  pursue  one  course  is  deemed  an 
abandonment  of  the  other.  What,  if  anything,  was 
due  libelant  for  maintenance  and  cure  was  a  contro- 
verted question  below.  Libelant  having  accepted  the 
benefits  of  that  separable  portion  of  the  decree,  he  is 
estopped  to  now  question  it  in  that  respect.  He  will 
not  be  heard  to  both  approbate  and  reprobate  as  to 
the  same  matter." 

See,  also: 

Albright,  et  al.  v.  Oyster,  et  al.   (8  Cir.),  60  Fed. 

644; 
Oriole  Phono.  Co.  v.  Kansas  City  etc.  (8  Cir.),  34 

Fed.  (2)  400,  401,  second  column. 

In  the  Oriole  case,  supra,  the  question  of  pa\Tnent  of  a 
definite  sum  due  in  any  event,  is  discussed. 

In  Shannon  Copper  Co.  v.  Potter,  14  Ariz.  481,  131 
Pac.  157,  the  Supreme  Court  of  Arizona,  in  a  case  involv- 
ing a  settlement  of  a  judgment,  held : 

''The  law  is  well  settled  that  a  party  cannot  re- 
ceive satisfaction  of  a  judgment  in  his  own  favor  and 
thereafter  prosecute  his  appeal  from  the  same  judg- 
ment in  the  hope  of  obtaining  a  more  satisfactory  one. 
(Citing  cases)  *  *  *  We  think  the  settlement  of  the 
judgment  extingaiished  all  the  matters  in  controversy 
between  the  parties  to  this  appeal  and  leaves  nothing 
for  the  decision  of  this  court.  *  *  *  For  the  reasons 
stated,  viz.,  that  the  judgment  is  admitted  by  appel- 
lant to  have  been  settled  since  the  trial  of  the  cause, 
the  appeal  is  dismissed." 
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See,  also: 

Denney   v.   Fort    Recovery    Banking    Company    (7 

Cir.),  135  Fed.(2)  18-t,  186; 
13  Am.  Dec.  548; 
In  re  Hamlin  (4  Cir.),  40  Fed. (2)  852,  855. 

In  Cyclopedia  of  Federal  Procedure  (2nd  Ed.),  Volume 
10,  at  page  503,  can  be  found  a  statement  concerning  pay- 
ment under  a  judgment  or  decree  and  the  acceptance  of 
benefits  thereunder  which  states  the  exceptions,  which 
exceptions  are  inapplicable  here. 

If  one  cannot  appeal  under  the  situation  presented  in 
this  case,  certainly  he  cannot,  after  the  time  for  appeal 
has  expired  and  after  the  lapse  of  fifteen  (15)  months 
thereafter,  ask  for  a  rehearing  and  a  new  award. 

Appellee  believes  it  to  be  clear  that  if  appellant  can 
recover  in  the  present  action,  he  must  do  so  through  a  bill 
of  review  and  not  a  motion  for  a  rehearing.  A  motion 
for  a  rehearing  is  tantamount  under  the  Rules  of  Civil 
Procedure  to  a  motion  for  a  new  trial,  and,  being  filed 
more  than  fifteen  (15)  months  after  the  final  appealable 
order  of  December  7th,  1942,  is  too  late. 

A  bill  of  review  is  an  independent  action  to  correct 
a  judgment  and  requires  service  of  process  as  any  other 
new  action  {Zegura  v.  U.  S.  (5  Cir.),  104  Fed.(2)  34;  19 
Am.  Jur.,  page  291). 

If  this  were  a  new  action  brought  in  the  state  courts  of 
Arizona,  appellant  indubitablj^  would  be  foreclosed  be- 
cause, having  accepted  the  benefits  of  the  final  order  of 
December  7th,  1942,  and  having  retained  same,  he  could 
not  now  prosecute  his  appeal  from  the  same  order  in  the 
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hope  of  obtaining  a  more  satisfactory  one.  In  short,  the 
settlement  of  the  order  extinguished  all  matters  in  con- 
troversy between  the  parties  to  this  appeal  and  leaves 
nothing  for  the  decision  of  this  Honorable  Court. 

Shannon  Copper  Company  v.  Potter,  supra; 
Nowland,  et  al.  v.   Vinyard,  43  Ariz.   27,   29   Pac. 

(2)   139,  141; 
Framkel  v.  FranJcel,  41  Ariz.  396,   18  Pac. (2)   911, 

913; 
Webb  V.  Crane  Co.,'  52  Ariz.  299,  80  Pac. (2)   699, 

708. 

In  short,  the  present  action,  if  successful,  would  permit 
a  recovery  by  the  appellant  in  the  Federal  court  which 
would  be  denied  him  in  the  state  court,  thereby  defeating 
the  purpose  of  Section  725,  Title  28,  U.S.C.A.,  sometimes 
known  as  the  "State  Law  Conformity  Act".^ 

The  purpose  of  this  Act,  as  stated  in  the  unanimous 
opinion  by  Mr.  Justice  Stone  (now  Chief  Justice)  in 
West  V.  American  Telephone  and  Telegraph  Company, 
311  U.S.  223,  61  S.Ct.  179,  85  L.Ed.  139,  is  to  avoid  the 
maintenance  within  a  state  of  two  divergent  or  conflicting 
systems  of  law,  one  to  be  applied  in  the  state  courts  and 
the  other  to  be  availed  of  in  Federal  courts  only  in  case 
of  diversity  of  citizenship;  and  in  Fidelity  Union  Trust 
Co.,  et  al.  V.  Field,  311  U.S.  169,  61  S.Ct.  176,  former  Chief 
Justice  Hughes,  in  a  unanimous  opinion,  reversed  the  Cir- 


4.  The  Crane  Co.  case  shows  a  distinction  where  payment  is 
compulsory.  '      ,    |  !  : 

5.  Section  725,  Title  28,  U.S.CA,  reads:  "The  laws  of  the 
several  states,  except  where  the  constitution,  treaties  or  statutes  of 
the  United  States  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law,  in  the  courts  of  the 
United  States,  in  cases  where  they  apply." 
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cuit  Court  of  Appeals  for  the  Third  Circuit  (108  Fed. (2) 
521),  the  same  result  being  reached.  The  Court,  in  that 
opinion,  cited  Erie  Railroad  Company  v.  Tompkins,  304 
U.S.  64,  58  S.Ct.  817,  82  L.Ed.  1188,  114  A.L.R.  1487,  and 
Ruhlin  V.  New  York  Life  Ins.  Co.,  304  U.S.  202,  58  S.Ct. 
860,  82  L.Ed.  1290.  (Compare:  Sampson  v.  Channell  (1 
Cir.),  110  Fed.(2)  754;  3  Cijc.  Fed.  Proc.  (2d  Ed.),  Sec. 
648,  page  180,  ex  etc.;  Meredith,  et  al.  v.  City  of  Winter 
Haven,  320  U.S.  228,  64  S.Ct.  7;  Peterson  v.  Chicago  Great 
Western  Ry.  Co.  (8  Cir.),  138  Fed.(2)  304;  Bloore,  et  al. 
V.  McDuffie,  et  al.  (9  Cir.),  71  Fed.(2)  729;  Douglass,  et  al. 
V.  Thurston  County  (9  Cir.),  86  Fed. (2)  898;  Pierrepont 
V.  Fidelity-Philadelphia  Trust  Co.  (DC  Penn.),  32  Fed. (2) 
608;  Palmer  v.  Hoffman,  318  U.S.  109,  63  Sup.  Ct.  477, 
482.) 

Appellant's  right  of  recovery  is  a  substantive  matter 
and  not  a  procedural  one  and  hence  is  governed  by  the 
state  law.  It  has  been  held  by  this  Honorable  Court  that 
the  burden  of  proof  in  a  case  is  substantive  {New  York 
Life  Ins.  Co.  v.  Rogers,  126  Fed.(2)  784,  788;  Klaxon  Co. 
V.  Stentor  Elec.  Mfg.  Co.,  Inc.,  313  U.S.  487,  61  Sup.Ct. 
1020). 

In  Montgomery  Ward  d  Co.  v.  Callahan  (10  Cir.),  127 
Fed. (2)  32,  it  is  held  that  the  right  to  recover  is  a  sub- 
stantive right  (page  36)  and  is  therefore  controlled  by  the 
laws  of  the  state,  citing  the  Erie  Railroad  Company  v. 
Tompkins  case,  supra.  In  the  Montgomery  Ward  S  Co. 
case,  supra,  it  was  held  that  whether  an  executed  release 
coidd  be  set  aside  for  uiuliud  )ni.stake  tniisf  be  determined 
by  the  state  laws  and  decisions. 
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In  36  Corpus  Juris,  Section  27,  page  963,  it  is  said,  in 
diiferentiating  between  substantive  and  adjective  law  that 

'^  substantive  law  is  that  part  of  the  law  which  cre- 
ates, defines  and  regulates  rights,  as  opposed  to 
adjective  or  remedial  law,  which  prescribes  the 
method  of  enforcing  rights  or  obtaining  redress  for 
their  invasion." 

See,  also: 

Green  v.  Term.  R.  Asso.,  etc.,  135  S.W.(2)  652. 

In  Waldron  v.  Aetna  Casualty  &  Surety  Co.  (3  Cir.), 
141  Fed. (2)  230,  234,  in  holding  that  in  diversity  cases, 
party's  substantive  rights  must  be  determined  according 
to  applicable  local  law,  and  that  while  questions  of  evi- 
dence relate  to  matters  of  procedure  that  the  sufficiency 
of  the  evidence  goes  to  the  maintenance  of  the  substantive 
right  and  is,  therefore,  to  be  tested  by  local  law  in  cases 
where  such  law  controls. 

In  equity  receivership  cases  depending  on  diversity  of 
citizenship,  it  appears  that  claims  are  allowable  and  assets 
are  distributable  according  to  the  laws  of  the  state. 

Prudential  Insurance  Company  of  America  v.  Land 

Estates,  Inc.  (2  Cir.),  110  Fed. (2)  617; 
3  Cyc.  Fed.  Proc.  (2d  Ed.),  Section  613,  page  100. 

In  Biddle,  et  al.  v.  Cox  Lime,  Stone  S  Lime  Products 
Corporation  (D.C.  Penn.),  47  Fed.  Supp.  570,  it  is  held 
that  in  a  Federal  court  equity  receivership  which  is  not  a 
bankruptcy  proceeding,  the  state  law  was  controlling  as  to 
fixing  a  tax  lien  within  the  statutory  period,  citing  Erie 
Railroad  Company  v.  Tompkins,  supra. 
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The  Federal  courts  in  diversity  cases  look  to  the  state 
decisions  to  determine  what  is  due  on  a  judgment  (3  Cyc. 
Fed.  Proc.  (2d  Ed.),  Section  618,  page  107). 

It  will  be  seen  from  an  examination  of  the  authorities 
that  the  law  to  be  applied  by  Federal  courts  in  diversity 
cases  is  the  law  of  the  state  except  in  matters  governed 
by  the  Federal  constitution,  or  by  acts  of  Congress. 

If  the  Conformity  Act,  which  has  been  greatly  broadened 
by  the  Erie  Railroad  case,  supra,  has  any  application  here, 
and  we  believe  it  has,  appellant  is  definitely  foreclosed  by 
virtue  of  the  decision  of  the  Supreme  Court  of  Arizona 
in  the  Shannon  Copper  Company  case,  supra.  He  is  defi- 
nitely foreclosed  under  the  "general  law"  by  the  decisions 
of  the  Federal  and  state  courts,  supra. 

Appellant  would  be  in  no  better  position  if,  by  virtue  of 
the  "conflict  of  law  rule",  the  Utah  decisions  controlled. 
In  Utah,  it  is  definitely  held  that  the  general  rule  that  a 
litigant  is  not  permitted  to  accept  the  fruits  of  a  judgment 
and  still  prosecute  an  appeal  from  it,  governs. 

Sierra  Nevada  Mill  Co.  v.  Keith  O'Brien  Co.,  48 

Utah,  12,  156  Pac.  943,  946,  947; 
Ottenheimer ,  et  al.  v.  Mountain  States  Supply  Co., 

56  Utah  190,  188  Pac.  1117,  1118; 
Moon  V.  BolhiinUe,  et  al,  47  Utah  389,  154  Pac.  939, 

940. 

No  matter  what  else  may  be  said,  the  fact  that  the  ap- 
pellant accepted  the  benefits  of  the  order  of  December  7th, 
1942,  in  the  manner  as  shown  by  the  record  here,  forecloses 
him,  under  all  the  authorities,  from  prosecuting  an  appeal 
from  that  order. 
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(e)  A  Bill  of  Review,  or  a  Bill  in  the  Nature  of  a  Bill  of  Review, 
Will  Not  Lie  in  This  Case  Because  Appellant,  Having  Accepted 
the  Benefits  of  the  Order  of  December  7,  1942,  Is  Now 
Estopped  From  Reviewing  Same;  He  Cannot  Accept  Its  Bene- 
fits and  Escape  From  Its  Burdens. 

Subdivision    (b)    of  the   prayer  of  appellant's   petition 
reads  as  follows: 

''That  this  Court,  as  in  the  nature  of  a  bill  of  re- 
view, or  by  an  original  bill  in  equity,  review  said 
petition  filed  herein  by  petitioner  on  October  15,  1937, 
and  said  order  entered  herein  on  December  7,  1942, 
and  upon  such  review  that  this  Court  correct  the 
errors  of  law  and  fact  apparent  in  said  order,  and 
thereupon  allow  and  award  to  petitioner  compensa- 
tion in  such  amount  as  now  appears  from  the  entire 
record  herein  to  be  just  and  proper"  (618). 

Appellant  is  estopped  from  reviewing  the  order  of  De- 
cember 7th,  1942,  because,  having  accepted  the  benefits  of 
the  order,  he  is  estopped  from  reviewing  it  or  from 
escaping  from  its  burdens. 

Hill,  et  al  v.  Phelps,  et  al  (8  Cir.),  101  Fed.  650, 

654; 
Albright  v.  Oyster  (8  Cir.),  60  Fed.  644; 
Chase  v.  Driver,  92  Fed.  780,  786; 
Brigham  City  v.  Toltec  Ranch  Co.,  101  Fed.  85; 
Home  St.  Ry.  Co.,  et  al.  v.  City  of  Lincoln  (8  Cir.), 

162  Fed.  133; 
Central  Ha/nover  Bank,  et  al.  v.  Wardman  etc.,  31 

Fed.  Supp.  685,  688. 

in  Hill,  et  al.  v.  Phelps,  et  al,  supra,  the  Circuit  Court 
for  the  Eighth  Circuit,  speaking  through  Circuit  Judge 
Sanborn,  said: 
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^' There  is  another  reason  why  the  decree  in  this 
case  cannot  be  reviewed.  It  is  that  the  appellees  have 
paid,  and  the  appellants  haiw  accepted,  the  entire  debt 
tvhich  the  decree  tvas  rendered  to  enforce.  One  who 
accepts  the  benefits  of  a  verdict,  decree,  or  judgment 
is  thereby  estopped  from  revieiving  it,  or  from 
escaping  from  its  burdens." 

This,  of  itself,  is  sufficient  to  dismiss  a  bill  in  equity  to 
review  the  order  or  a  bill  in  the  nature  of  a  bill  of  review. 

(f)  A  Bill  of  Review  for  Errors  Apparent  on  the  Face  of  the 
Record  Will  Not  Lie  After  the  Time  Allowed  for  Appeal  Has 
Elapsed. 

In  Peeke  v.  Citizens  Bank  Company  etc.  (6  Cir.),  81 
Fed. (2)  112,  it  is  held  that  ordinarily  bills  of  review  must 
be  filed  within  time  limited  for  appeal  where  review  sought 
is  not  founded  on  new  evidence  discovered  since  decree. 

19  Am.  Jur.,  Sec.  444,  page  306; 

Thomas  v.  Brockenh rough,  et  al.,  23  U.S.  146,  150. 

In  Jorgenson  v.  Young  (9  Cir.),  136  Fed.  378,  the  Cir- 
cuit Court  for  the  Ninth  Circuit,  speaking  through  Circuit 
Judge  Ross,  said: 

"We  are  of  the  opinion  that  the  judgment  of  the 
court  below  was  right,  for  several  reasons.  The  judg- 
ment in  the  original  suit  was  entered  February  1, 
1902;  the  bill  of  review  was  not  filed  until  April  11, 
1904 — long  after  the  time  for  an  appeal  from  that 
judgment  had  elapsed.  The  rule  is  well  settled  in 
courts  of  equity  of  the  United  States  that  a  bill  of  re- 
view must  ordinarily  be  filed  within  the  time  limited 
by  statute  for  taking  mi  appeal  from  the  decree 
sought  to   be  reviewed,  where  the  review  sought   is 
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not  founded  on  matters  discovered  since  the  decree. 
(Citing  cases)  This  bill  is  not  founded  on  matters 
discovered  since  the  original  decree,  for  it  shows  upon 
its  face  that  the  complainant  'surmised',  when  the 
alleged  false  testimony  was  given,  that  it  was  not 
true.  It  shows,  moreover,  that  the  facts  which  the 
complainant  contends  show  it  to  have  been  false  were, 
in  part,  matters  of  public  record,  of  which  the  com- 
plainant had  at  least  constructive  notice,  and  of  which 
he  might  have  had  actual  notice  by  going  to  the  re- 
corder's office  of  the  district.  'The  newly  discov- 
ered evidence  which  may  form  the  basis  of  such  a 
review  must  be  not  only  evidence  which  was  not 
known,  but  also  such  as  could  not  with  reasonable 
diligence  have  been  found,  before  the  decree  was 
made.'  " 

See,  also: 

Reed,  et  al.  v.  Stanley,  et  al  (9  Cir.),  97  Fed.  521; 
Farmers  d  Merchants  Bank  v.  Arizona  M.   S  L. 

Ass'n  (9  Cir.),  220  Fed.  1,  7; 
Hagerott  v.  Adams  (8  Cir.),  61  Fed.(2)  35,  36; 
Bltjthe  Co.  V.  HincUey,  et  al.  (9  Cir.),  Ill  Fed.  827, 

837,  841; 
Hendry X,  et  al.  v.  Perkins   (1  Cir.),  114  Fed.  801, 

804; 
Chamherlin  v.  Peoria  etc.  (7  Cir.),  118  Fed.  32,  34; 
Cocke,  et  al.  v.  Copenhaven,  et  al.  (4  Cir.),  126  Fed. 

145,  147; 
In  re  Holmes,  142  Fed.  391,  393,  394; 
In  re  Stearns  S  White  Co.,  295  Fed.  833,  839,  840; 
Central  Trust  Co.  v.  The  Grant  Locomotive  Works, 

etc.,  135  U.S.  207,  227; 
Taylor  v.  Easton,  180  Fed.  363; 
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Home  St.  By.,  ct  al.  v.  City  of  Lincoln  (8  Cir.),  162 

Fed.  133; 
Cyc.  Fed.  Proc.  (2d  Ed.),  Vol.  8,  Sec.  3602,  pages 

350,  351. 

(g)  A  Bill  of  Review,  or  a  Bill  in  the  Nature  of  a  Bill  of  B^view, 
Will  Not  Lie  Where  No  Fraud  Is  Alleged,  or  Where  There  Is 
No  Newly  Discovered  Evidence  Claimed,  Unless  There  Is  Error 
Apparent  on  the  Face  of  the  Record. 

Of  course,  in  cases  where  a  bill  of  review,  or  a  bill  in 
the  nature  of  a  bill  of  review,  will  lie,  it  is  axiomatic  that 
the  decree  or  order  must  be  final.  Petitioner  in  his  plead- 
ings contends  that  the  order  of  December  7th,  1942,  is  not 
a  final  order.  If  this  be  so  (of  course  it  is  not),  and  if 
his  petition  be  considered  a  bill  of  review  or  a  bill  in  the 
nature  of  a  bill  of  review,  it  should  be  instantly  dismissed 
for  that  reason. 

O'Brien's  Manual  of  Federal  Appellate  Procedure 

(Third  Edition,  1941),  page  246; 
First  National  Bank  of  Cincinnati,  et  al.  v.  Flershof, 

290  U.S.  504;  54  Sup.  Ct.  298;  90  A.L.R.  391. 

In  this  latter  case,  Mr.  Justice  Brandeis,  in  delivering 
the  opinion  of  the  Court,  held 

''that  a  bill  of  review  is  called  for  only  after  a  final 
decree — one  that  finally  adjudicates  upon  the  entire 
merits,  leaving  nothing  further  to  be  done  except  the 
execution  of  it.  (Citing  John  Simmons  Co.  vs.  Grier 
Bros.  Co.,  258  U.S.  82,  88)." 

In  Cyclopedia  of  Federal  Procedure  (2nd  Ed.),  Volume 
8,  page  369,  paragraph  3609,  it  is  said  by  the  author  that, 
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''The  remedy  (bill  of  review)   is  not  available  until 
the  judgment  in  question  has  become  final. ' ' 

and  apparently,  as  stated  in  the  same  section,  that  if  the 
basis  of  the  bill  is  not  newly  discovered  evidence  (and 
that  is  not  claimed  here),  the  hill  must  he  filed  within  the 
time  to  appeal;  and  inasmuch  as  under  Rule  60(b)  a  judg- 
ment may  be  set  aside  within  six  (6)  months  upon  appli- 
cable grounds,  the  remedy  hy  hill  of  review  for  errors 
apparent  on  the  face  of  the  record  is  practicallij  ohsolete. 
It  is  well  settled  that  a  judicial  decision  which  has  been 
announced  subsequent  to  the  entry  of  the  order  or  decree 
which  changes  the  controlling  rule  of  law  is  not  the  basis 
for  a  bill  of  review  on  the  theory  either  that  the  decision 
constitutes  new  matter  or  that  it  demonstrates  error  ap- 
parent on  the  face  of  the  decree. 

19  Am.  Jur.,  page  298,  par.  432; 

30  CJ.8.,  par.  646,  page  1082 ; 

Safeway  Stores  Inc.  v.  Coe  etc.,  et  al.  (CCA.  D.C), 

•  136  Fed.(2)  771,  773; 

Wallace  v.  Franz  (8  Cir.),  68  Fed. (2)  313,  314; 

Miller  etc.  v.  McCutcheon  etc.   (N.J.),  175  Atlantic 

155;  95  A.L.R.  702,  708; 
United  States  v.  Haas   (D.C  N.Y.),  58  Fed.  Supp. 

179. 

In  Wallace  v.  Franz,  supra,  it  was  held  that  litigation 
in  another  case  resulting  in  a  decree  where  it  was  shown 
that  client  received  greater  benefit  from  attorney's  serv- 
ices, held  not  to  present  new  matter  or  newly  discovered 
evidence  justifying  bill  of  review  to  set  aside  decree  fixing 
attorney's  compensation. 
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Under  the  heading  "Vacation  of  Judgments — Bills  of 
Review",  there  is  a  very  good  statement  in  Volume  8  of 
Cyclopedia  of  Federal  Procedure  (2nd  Ed,),  beginning  on 
page  345,  with  a  myriad  of  cases  dealing  with  bills  of 
review,  and  from  a  reading  of  the  text,  it  indubitably 
appears  that  the  appellant  in  the  ease  at  bar  has  mis- 
conceived his  remedy,  if  any  he  now  has.  On  page  348 
of  Volume  8,  Cyclopedia  of  Federal  Procedure  (2nd  Ed.), 
it  is  said: 

''Another  distinction  that  was  usually  observed  in 
equity  practice  prior  to  the  adoption  of  the  Rules  of 
Civil  Procedure  was  that  between  the  application  for 
rehearing  and  the  bill  of  review.  The  application  for 
rehearing  was  available  during  the  term  of  rendition 
of  the  decree,  but  after  expiration  of  the  term  appli- 
cation usually  had  to  be  by  bill  of  review  or  inde- 
pendent suit  to  enjoin  enforcement.  Since,  under  the 
Rules  of  Civil  Procedure,  the  term  of  court  at  which 
a  judgment  is  entered  no  longer  fixes  the  period  of 
the  court's  primary  control  over  the  judgment,  and 
rehearing  applications  are  placed,  upon  the  same  basis 
as  motions  for  new  trial,  there  is  nothing  to  be  gained 
by  further  pursuing  distinctions,  now  of  no  moment, 
between  rehearing  applications  and  bills  of  review." 

Of  course,  the  time  for  a  motion  for  a  new  trial  or  for 
a  rehearing  has  long  since  passed.  The  time  for  filing  a 
bill  of  review  has  also  passed. 

In  Hill,  et  al.  v.  Phelps  (8  Cir.),  101  Fed.  650,  the 
Court  quoted  from  the  declaration  by  Lord  Chancellor 
Bacon,  in  the  first  of  his  ordinances  in  chancery,  the  fol- 
lowing: 

'*No  decree  shall  be  reversed,  altered,  or  ex]ilained, 
being  once  under  the  great  seal,  but  upon  bill  of  re- 
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view.  And  no  bill  of  review  shall  be  admitted,  except 
it  contain  either  error  in  law,  appearing  in  the  body 
of  the  decree,  without  further  examination  of  mat- 
ters in  fact,  or  some  new  matter,  which  hath  arisen 
in  time  after  the  decree,  and  not  any  new  proof,  which 
might  have  been  used,  when  the  decree  was  made. 
Nevertheless,  upon  new  proof,  that  is  come  to  life 
after  the  decree  was  made,  which  could  not  possibly 
have  been  used  at  the  time  ivhen  the  decree  passed, 
a  bill  of  review  may  be  grounded  by  the  special 
license  of  the  court,  and  not  otherwise." 

In  Fraser  v.  Doing  (CCA.  DC),  130  Fed.(2)  617,  620, 
the  Court,  in  quoting  from  the  Supreme  Court  of  the 
United  States,  said: 

''The  Supreme  Court  has  stated  that: 

'Bills  of  review  are  on  two  grounds:  first,  error 
of  law  apparent  on  the  face  of  the  record  without 
further  examination  of  matters  of  fact;  second,  new 
facts  discovered  since  the  decree,  which  should  ma- 
terially affect  the  decree  and  probably  induce  a  differ- 
ent result.'  A  tliird  ground,  also,  has  been  recog- 
nized, namely,  fraud  in  procuring  the  decree.  Appel- 
lant does  not  contend  that  there  was  fraud  in  the 
procuring  of  the  decree  or  that  any  new  matter  of 
fact  or  evidence  was  discovered,  after  the  entry  of  the 
decree,  in  Equity  Cause  No.  67317,  which  would  prob- 
ably induce  a  different  result. 

The  only  other  issue  which  could  have  been  pre- 
sented to  the  District  Court,  in  the  present  case, 
therefore,  by  bill  of  review  or  by  complaint  in  the 
nature  of  a  bill  of  review  was  whether  there  was 
error  of  law  apparent  upon  the  face  of  the  record  in 
Equity  Cause  No.  67317.  Appellant  has  further  de- 
fined that  issue  by  his  statement  that:  'The  genuine 
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issue  in  the  case  is  whether  the  impeached  decrees 
are  valid,  i.e.,  whether  the  Court  which  entered  them 
possessed  jurisdiction  in  personam  over  appellant.'  " 

The  appellant  here  cannot  invoke  either  of  these  grounds 
— they  are  utterly  lacking. 

Whether  order  was  right  or  wrong  is  no  longer  open 
to  inquiry  as  time  of  ajopeal  has  passed  and  order  was 
final  in  effect. 

Concerning  the  order  of  December  7th,  1942,  relating  to 
the  final  allowance  covering  all  services  theretofore  ren- 
dered by  appellant  "as  set  forth  in  his  said  petition  (108- 
162)  and  as  attorney  for  the  former  receiver",  which 
appellant  now  claims  was  not  in  issue  because  not  con- 
tained in  the  i)leadings,  appellee  respectfully  calls  the 
Court's  attention  to  a  decision  by  the  late  Circuit  Judge 
Gilbert  in  Allen  v.  Allen,  et  al,  97  Fed.  525,  530,  531,  in 
which  it  is  held  in  effect  that  where  a  judgment  is  ren- 
dered on  pleadings  which  presented  no  issue  and  might 
therefore  be  considered  void,  that  if  it  was  believed  that 
the  court  erred  in  rendering  such  a  judgment  "the  remedy 
was  to  have  brought  the  matter  before  the  appellate  court 
on  an  appeal  from  the  judgment". 

Treinies,  et  al.  v.  Simshine  Mining  Co.,  et  al.  (9 
Cir.),  99  Fed.(2)  651,  655; 

Roche  V.  McDonald,  275  U.S.  449,  454,  48  S.Ct.  142, 
72  L.Ed.  365,  53  A.L.R.  1141; 

Boundary  County,  Idaho,  et  al.  v.  Woldsojt  (9  Cir.), 
144  Fed.(2)  17,  19; 

Wells  Fargo  S  Co.  v.  City  and  County  of  San  Fran- 
cisco (Calif.),  152  P. (2)   625,  628. 


35 

(h)  The  Time  for  Considering  a  Judgment  or  Order  That  Has  Be- 
come Final  Cannot  Be  Extended  Unless  a  Motion  to  Review, 
Rehear,  Modify,  Revise  or  Vacate  Such  Order  Has  Been  Season- 
ably Filed  and  That  An  Unseasonably  Filed  Motion  or  Peti- 
tion, Although  It  May  Be  Considered  on  Its  Merits,  Cannot 
Have  the  Effect  of  Extending  the  Time  to  Appeal  From  the 
Original  Order  or  Judgment. 

(i)  A  Motion  for  Rehearing  or  a  Motion  for  a  New  Trial  Must  Be 
Filed  Seasonably  and  Within  the  Time  Provided  by  the  Rules 
of  Civil  Procedure. 

Irrespective  of  what  counsel  says,  we  believe  it  ridicu- 
lous to  contend  that  after  an  order  has  become  final  and 
after  the  beneficiary  of  that  order  had  accepted  its  fruits, 
that  he  can  thereafter,  by  an  out  of  time  petition  or  mo- 
tion, have  that  order  reviewed,  reheard,  modified  or  re- 
vised, where  no  appeal  had  been  taken  within  the  time 
required  by  law.  We  believe  there  is  no  question  but  that 
where  a  petition  such  as  this  is  filed  for  a  rehearing,  and 
denied,  after  the  expiration  of  the  period  for  appeal,  the 
right  to  appeal  cannot  be  revived.  In  the  well  considered 
case  of  Safeway  Stores  Inc.  v.  Coe,  etc.,  et  al.  (CCA. 
D.C),  136  Fed.(2)  771;  148  A.L.R.  782,  note  795,  the  Court 
held  that  the  time  for  taking  an  appeal  is  suspended  by  a 
seasonably  filed  motion  for  a  new  trial  or  a  petition  for  a 
rehearing;  but  not  an  unseasonably  filed  motion  or  peti- 
tion, although  such  motion  or  petition  is  considered  on  its 
merits.  It  appears  in  the  Coe  case  that  the  complaint  was 
dismissed  on  October  17th,  1941,  and  that  on  November 
17th,  1941,  Safeway  Stores  filed  a  motion  for  a  rehearing, 
which  was  considered  and  denied  on  January  17th,  1942; 
on  February  14th,  1942,  Safeway  Stores  gave  notice  of 
appeal  to  the  Circuit  Court  of  Appeals  for  the  District  of 


36 

Columbia.  Thereafter  and  on  July  6tli,  1942,  the  appellee 
filed  a  motion  to  dismiss  the  appeal  on  the  grounds  that 
the  order  of  January  17tli,  1942,  was  not  appealable,  and 
on  the  further  ground  that  the  time  for  taking  an  appeal 
from  the  order  of  October  17th,  1941,  had  expired.  After 
discussing  Rules  59  and  60  of  the  Federal  Rules  of  Civil 
Procedure  and  stating  that  the  order  entered  was  a  final 
and  appealable  order  and  a  complete  and  definite  disposi- 
tion of  the  cause  before  the  Court,  the  Court  dismissed 
the  appeal.  In  this  case  the  Court  discussed  quite  fully 
Rules  6,  59  and  60. 

See,  also: 

Jusino,  et  al.  v.  Morales^  etc.  (1  Cir.),  139  Fed. (2) 

946; 
4  Cyc.  Fed.  Proc.  (2nd  ed.),  page  310. 

In  the  Coe  case,  supra,  the  cases  of  Bowman  v.  Lop- 
ereno,  311  U.S.  262,  61  S.Ct.  201,  Pfister  v.  Northern  Illi- 
nois Finance  Corp.,  317  U.S.  144,  63  S.Ct.  133,  and  Waijne, 
United  Gas  Co.  v.  Owens-Illinois  Co.,  300  U.S.  131,  57 
S.Ct.  382,  relied  upon  by  appellant  here,  were  thoroughly 
discussed  and  distinguished. 

In  the  Jusino  case,  supra,  the  Circuit  Court  for  the 
First  Circuit,  in  considering  a  motion  to  reconsider  and 
vacate  a  judgment  which  was  entertained  by  the  court 
below,  distinguished  the  case  of  Pfister  v.  Northern  Illi- 
nois Finance  Corp.,  supra,  and  held  that  the  appeal  should 
be  dismissed  for  lack  of  jurisdiction  because  not  taken 
within  the  three  (3)  months'  period  allowed  after  the 
entry  of  judgment  (28  U.S.C.A.,  Section  230),  and  called 
attention  to  the  fact  that  while  the  motion  for  reconsider- 
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ation  was  filed  and  entertained  by  the  court  well  within 
the  period  allowed  for  taking  the  appeal,  it  was  not  filed 
within  the  time  provided  by  the  Rules  of  Civil  Procedure. 

See,  also: 

Nachod  S  United  States  Signal  Co.,  Inc.,  et  al.  v. 

Automatic  Signal  Corporation,  et  al.  (D.C.  Conn.), 

32  Fed.  Supp.  588; 
Nachod  &  United  States  Signal  Co.,  Inc.,  et  al.  v. 

Automatic  Signal  Corporation,  et  al.  (D.C.  Conn.), 

26  Fed.  Supp.  418. 

In  Hill  V.  Halves,  64  Sup,  Ct.  334,  149  A.L.R.  736,  the 
Supreme  Court  of  the  United  States  reversed  a  judgment 
because,  while  the  appeal  was  taken  too  late  after  the 
judgment  could  be  considered  entered,  it  was  not  consid- 
ered properly  entered  because  the  Clerk  failed  to  send 
notice  of  entry  as  provided  by  Rule  77(d)  and  in  the 
manner  specified  by  Rule  5  of  the  Federal  Rules  of  Civil 
Procedure,  and  in  that  case  held  that  a  judgment  does  not 
become  final  for  the  purpose  of  starting  the  running  of 
the  period  of  appeal  until  notice  is  sent  by  the  Clerk  in 
accordance  with  the  rule.  Appended  to  the  case  of  Hill 
V.  Hawes,  supra,  in  149  A.L.R.,  there  is  a  note,  beginning 
on  page  740,  which  has  to  do  with  the  power  of  trial  courts 
in  an  indirect  manner  of  any  kind  extending  the  time  for 
taking  an  appeal,  particularly  after  the  time  for  taking 
the  appeal  has  already  elapsed,  so  as  to  evade  an  express 
statutory  requirement  that  the  appeal  must  be  taken 
within  a  certain  time.  In  that  note  are  cited  many  cases 
from  the  United  States  courts  and  from  the  state  courts. 
(See,  also;  Note  89,  A.L.R.  941;  Leishman  v.  Associated 
Wholesale  Electric  Co.,  318  U.S.  203,  Sup.  Ct.  543.) 
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Rule  6,  subdivision  (b),  ]n"ovides  for  enlargement  of 
time  in  certain  cases,  i.e.  (1)  with  or  without  motion  or 
notice,  order  that  period  enlarged  if  application  therefor 
is  made  before  the  expiration  of  the  period  originally  pre- 
scribed or  as  extended  by  a  previous  order.  This  can  have 
no  application  because  the  petition  was  not  filed  within 
time.  However,  under  (2),  upon  motion,  the  Court  may 
permit  the  act  to  be  done  after  the  expiration  of  the  speci- 
fied period  where  the  failure  to  act  was  the  result  of  ex- 
cusable neglect;  but  the  Court  may  not  enlarge  the  period 
for  taking  any  action  under  Rule  59  except  as  stated  in 
subdivision  (c)  thereof,  or  the  period  for  taking  an  appeal 
as  provided  by  law. 

Adverting  to  Rule  59,  subdivision  (b)  provides  that  a 
motion  for  new  trial  shall  be  served  not  later  than  ten 
days  after  the  entry  of  the  judgment,  except  that  a  mo- 
tion for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  may  be  made  after  the  expiration  of  such  ten  day 
period  hut  before  the  expiration  of  the  time  for  appeal. 
Subdivision  (c)  of  Rule  59,  which  is  excepted  in  subdivi- 
sion (b)  of  Rule  6,  is  inapplicable  here. 

Rule  60  is  inapplicable  because  the  motion  was  not  made 
within  six  months  after  the  order  of  December  7th,  1942, 
but  irrespective  of  that,  a  motion  under  Subdivision  (b) 
of  Rule  60  does  not  affect  the  finality  of  a  judgment.  The 
portion  of  subdivision  (b)  of  Rule  60,  which  does  not  limit 
the  power  of  the  court  to  entertain  an  action  to  relieve  a 
party  from  a  judgment  or  order  is  likewise  inapplicable 
for  the  reasons  stated  in  the  Coe  case,  supra.  It  must  be 
borne  in  mind  that  a  petition  for  a  rehearing  under  the 
Rules  is  in  all  respects  the  same  as  a  motion  for  a  new 
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trial  and,  as  stated  in  that  case,  the  -purpose  of  Rule  6(b), 
which  forbids  the  court  to  enlarge  time  for  taking  any 
action  under  Rule  59  regarding  a  new  trial,  was  to  divest 
the  court  of  jurisdiction  to  entertain  a  motion  for  a  new 
trial  or  a  motion  for  a  rehearing  filed  out  of  time.  It  also 
must  be  borne  in  mind  that  under  former  Equity  Rule  69, 
rehearings  were  granted  only  upon  such  grounds  as  would 
authorize  a  new  trial  in  an  action  at  law.  If  the  appel- 
lant's petition  had  been  filed  in  time,  the  time  for  appeal 
might  have  been  extended  three  (3)  months  after  the  dis- 
position of  the  petition,  but  not  otherwise.  If  the  petition 
here  had  been  granted,  it  would  be  tantamount  to  indi- 
rectly extending  the  time  to  appeal,  which  we  do  not  think 
the  court  below^  had  jurisdiction  to  do  {Paul  v.  Paul,  28 
Ariz.  598,  604,  238  Pac.  399). 

As  to  relation  of  Rule  6(b)  to  Rule  60(b)  on  motion  to 
vacate  judgment,  see  4  Cyc.  Fed.  Proc.  (2nd  Ed.),  page 
310. 

By  not  appealing  within  the  three  months'  period  the 
petitioner  lost  his  right  to  appeal  {DeJordan  v.  Hudspeth, 
etc.  (10  Cir.),  137  Fed. (2)  943). 

In  Arizona  it  is  held  that  the  common  law  doctrine  that 
a  court  may  set  aside  or  modify  a  judgment  is  effective 
but  it  must  be  done  within  6  months  as  provided  by  stat- 
ute.® 


6.  In  re  Ralph,  49  Ariz.  391,  67  Pae.(2)  230;  Swisshelm  Gold 
Silver  Co.  v.  Fariuell,  59  Ariz.  162,  124  Pac.  (2)  544;  Collister  v. 
Inter-State  B.  &  L.  Assn.,  44  Ariz.  427,  38  Pac. (2)  626,  98  A.L.R. 
1020. 
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(j)    Lack  of  Diligence  in  Filing  Petition. 

A  delay  from  December  7,  1942,  to  March  31,  1944 
(15  months),  in  filing  a  l)ill  of  review  showed  a  lack  of  due 
diligence  which  barred  review  of  order  appealed  from.  - 

''Assuming,  without  deciding,  that  a  bill  of  review 
is  the  proper  remedy  for  the  relief  sought,  the  court 
is  of  the  opinion  that,  under  the  circumstances  in  this 
case,  the  delay  in  filing  it,  from  May  18,  1938,  to 
March  18,  1940,  showed  a  lack  of  due  diligence." 
(Price  V.  National  Surety  Corporation  of  New  York 
(6  Cir.),  127  Fed.(2)  726.) 

(k)  The  Failure  of  the  Court  to  Find  the  Facts  Specially  and  State 
Separately  Its  Conclusion  of  Law  Thereon  as  Provided  by  Rule 
52  Does  Not  Make  the  Judgment  Void. 

In  Monaghan  v.  Hill,  140  Fed.(2)  33,  34,  this  Court,  in 
a  similar  case,  held  that  there  was  no  error  to  call  to  the 
attention  of  the  trial  court  under  Rule  46  of  the  Rules 
of  Civil  Procedure  because  all  of  the  evidence  was  pre- 
sented by  petitioners  (including  appellant)  with  no  inter- 
vening exceptions,  except  that  the  sum  aivarded  was  in- 
sufficient and  that  the  court  knew  from  the  petition  that 
petitioners  though  they  ivere  entitled  to  more  than  the 
amount  of  the  judgment  he  aivarded. 

In  the  instant  case,  the  Court  generally  found  that  a 
reasonable  compensation  to  llie  attorneys  for  their  serv- 
ices rendered  is  $25,000.00,  and  that  one-half  of  such 
amount  was  sufficient  for  the  petitioner  here.  The  Court 
further  found  that  the  sum  of  $7,344.00,  covering  salary 
and  expenses  of  the  petitioner  here,  was  sufficient  compen- 
sation as  one  of  the  attorneys  for  the  former  Receiver. 
In  the  order,  the  amount  fixed  for  the  petitioner  Nealon 
was  $12,500.00,  less  the   sum  already   paid.    Apparently, 
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there  is  no  disputed  question  of  fact  and  hence  special 
findings  and  conclusions  would  be  unnecessary.  It  must 
be  remembered  that  the  purpose  of  findings  of  fact  is  to 
enable  appellate  courts  to  ascertain  the  basis  for  the  de- 
termination below  and  that  where  the  appellate  court  can 
readily  understand  the  questions  presented,  precise  find- 
ings are  not  essential  on  all  material  issues,  although  they 
may  be  helpful.  It  must  be  remembered  that  this  Circuit 
Court  in  the  Monaghan  case,  supra,  did  not  think  that  find- 
ings were  essential  because  the  only  issue  was  the  amount 
of  the  judgment.  (See  top  of  page  34,  140  Fed (2).) 

It  seems  that  the  question  of  the  necessity  for  special 
findings  has  arisen  a  number  of  times  in  cases  where  an 
involuntary  dismissal  at  the  close  of  the  plaintiff's  case 
is  granted  pursuant  to  Rule  41(b).  Since,  on  such  a  mo- 
tion, the  facts  are  not  in  issue,  it  would  seem  that  there 
is  no  necessity  for  findings.  In  Thomas  v.  Peyser,  118 
Fed. (2)  369,  the  Court  of  Appeals  for  the  District  of 
Columbia  held  as  follows: 

''There  is  no  merit  in  appellants'  contention  that 
the  trial  court  should  have  made  findings  of  fact.  Rule 
52(a)  of  the  Federal  Rules  of  Civil  Procedure,  28 
U.S.C.A.  following  Section  723c,  requires  findings  'in 
all  actions  tried  upon  the  facts'  (italics  supplied). 
This  case  was  not  tried  upon  the  facts.  The  facts 
were  admitted  by  the  motion  to  dismiss.  Obviously 
there  need  be  no  fact  findings  where  the  facts  were 
not  in  issue.  The  only  issues  determined  by  the  trial 
court  were  questions  of  law  and  these  adequately 
disposed  of  the  case." 

Even  if  the  facts  were  contested,  it  would  seem  that 
where  the  petitioner  knew  of  the  judgment  and  accepted 
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the  fruits  thereof  without  any  complaint  as  to  lack  of 
special  findings  and  without  any  complaint  as  to  the  judg- 
ment until  some  fifteen  (15)  months  after  its  entry,  he 
should  not  now  be  in  position  to  complain.  At  all  events, 
findings  or  no  findings,  the  judgment  sJiould  have  been 
appealed  from  within  the  time  provided  hy  statute,  as  it 
ivas  final  under  the  law. 

It  is  certain  that  if  the  Monaghan  case,  supra,  had  ar- 
rived in  the  Circuit  Court  of  Appeals  without  findings, 
the  result  would  have  been  the  same,  because,  as  stated 
by  that  Court: 

"There  was  no  error  to  call  to  the  attention  of  the 
trial  court  *  *  *  except  that  the  sum  awarded  was 
insufficient,  and  the  Court  knew  from  the  petitions 
that  petitioners  thought  they  were  entitled  to  more 
than  the  amount  of  the  judgment  he  awarded." 

In  Hurwitz  v.  Hurwitz  (CCA.  D.C.),  136  Fed.(2)  796, 
799,  the  Court  said: 

a*  *  *  'pijgjj.  purpose  is  to  aid  appellate  courts  in 
reviewing  the  decision  below.  In  cases  where  the  rec- 
ord is  so  clear  that  the  court  does  not  need  the  aid 
of  findings  it  may  waive  such  a  defect  on  the  ground 
that  the  error  is  not  substantial  in  the  particular  case. 
That  is  the  situation  here.  The  trial  court's  charge 
to  the  jury  discloses  adequately  the  issues  of  fact 
which  were  before  the  court  and  jury,  and  upon  a  re- 
view of  the  evidence  we  would  reach  the  same  result 
as  that  reached  by  the  jury.  Therefore,  it  is  imma- 
terial whether  the  cause  below  was  in  equity  or  at 
law.  In  either  case  a  judgment  following  the  verdict 
of  the  jury  should  be  sustained." 
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See,  also: 

Stoltz  V.  U.  S.  (9  Cir.),  90  Fed.(2)  283,  284; 
Jackson  Co.  v.  Alton,  etc.  (8  Cir.),  105  Fed.(2)  633; 
Goodacre  v.  Panagopoulos   (CCA.  D.C),  110  Fed. 

(2)  713; 
Mass.  Bonding  &  Insurance  Co.  v.  Preferred  Auto. 

Insuramce  Co.  (6  Cir.),  110  Fed.(2)   764; 
Girard   Trust   Company   v.   Amsterdam,    et   at.    (5 

Cir.),   128  Fed. (2)    376. 

In  4  Corpus  Juris  Segundum,  at  page  827,  the  author 
states  tliat  a  motion  for  a  new  trial  is  often  regarded  as 
prerequisite  to  review  the  trial  court's  failure  to  make 
findings  of  fact  or  conclusions  of  law  and  that  an  objec- 
tion based  on  the  refusal  or  failure  of  the  court  to  make 
findings  of  fact  or  conclusions  of  law,  even  in  the  case  of 
a  refusal  of  a  special  request  for  findings  or  the  failure 
to  make  any  findings,  may  be  disregarded  on  appeal  unless 
presented  to  the  trial  court  by  a  motion  for  a  new  trial 
or  in  some  other  way  in  accordance  with  applicable 
practice. 

See,  also,  in  this  connection: 

3  Corpus  Juris,  page  984,  Paragraph  902; 
U.  S.  V.  Mitchell  (8  Cir.),  104  Fed(2)  343. 

Of  course,  we  realize  that  the  Circuit  Courts  have  at 
various  times  sent  cases  back  for  special  findings  but  this 
is  because  the  appellate  court  could  not  readily  grasp  the 
situation  presented  without  findings.  Such  is  not  the  case 
here,  because  the  only  question  is  "was  the  fee  awarded 
sufficient!",  and  no  complaint  has  been  made  on  that  score 
until  now.    Petitioner  now  claims  he  got  too  little  and  we 
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claim  he  is  too  late.  In  any  event,  no  appeal  was  taken, 
and  he,  until  now,  concurred  in  the  order  by  accepting 
the  benefits  thereof. 


CONCLUSION 

Appellee  believes  that  he  has  pointed  out  that  a  motion 
for  a  new  trial,  rehearing,  or  to  vacate  or  modify  the 
order  of  December  7th,  1942,  is  too  late. 

Appellant  seeks  to  review  that  order  by  a  petition  to 
review  and  rehear  same  and  asks  the  lower  court  to  vacate 
same  for  want  of  jurisdiction  of  the  court  to  render 
said  order  and  asks  the  court  to  enter  a  supplemental 
order  allowing  and  awarding  appellant  compensation  "in 
such  amount  as  noiv  appears  from  the  evtire  record  here- 
in to  be  right  and,  proper"  (618).  He  also  asks  the  court 
to  review  the  order  to  ''correct  the  errors  of  law  and  fact 
apparent  in  said  order".  Appellee  has  shown  that  this 
cannot  be  done  because  there  is  no  error  apparent  in  said 
order  and  furthermore  the  petition  is  too  late.  Appellee 
has  pointed  out,  supra,  that  a  change  in  the  law  by  a  later 
decision  avails  appellant  nothing.  He  has  accepted  the 
full  benefits  of  the  order  with  full  knowledge  of  its  por- 
tent. No  matter  whether  the  court  is  bound  by  the  Ari- 
zona or  Utah  decisions  or  by  "general  law",  the  ultimate 
result  must  be  the  same. 

Appellant  does  not  claim  newly  discovered  evidence.  He 
relies  on  newly  discovered  law,  i.e.,  the  Monaghan  case, 
supra.  He  does  not  rely  on  fraud,  and  under  the  record 
here,  no  one  in  his  sound  senses  could  claim  fraud.  If 
after-discovered  fraud  were  shown,  he  could  have  equi- 
table relief  against  a  fraudulent  order  irrespective  of  the 
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fact  that  15  months  had  elapsed  between  the  date  of  the 
final  order  and  the  time  appellant's  petition  was  filed 
{Hazel-Atlas  Glass  Co.  v.  II  art  ford-Empire  Co.,  322  U.S. 
238,  64  S.Ct.  997). 

Appellant  has  cited  three  (3)  fairly  late  decisions  by 
the  Supreme  Court  of  the  United  States,  i.e.,  Bowman  v. 
Lopereno,  Pfister  v.  Northern  Illinois  Co.,  and  Waijne 
United  Gas  Co.  v.  Oiv ens-Illinois  Co.,  supra. 

These  last  mentioned  cases,  one  of  which  was  from  this 
Court,  all  relate  to  bankruptcy  and  are  distinguishable 
from  the  case  at  bar.  This  is  pointed  out  in  Safeivay 
Stores  Inc.  v.  Co.,  etc.,  et  al.,  supra,  and  in  the  note  to  that 
case  in  148  A.L.R.,  beginning  on  page  795.  The  distin- 
guishing features  of  the  three  (3)  bankruptcy  cases, 
supra,  are  carefully  pointed  out  by  Chief  Justice  Groner 
in  the  Coe  case,  supra. 

Other  cases  relied  upon  by  appellant  are  not  controlling 
here  because,  in  view  of  the  record,  they  are  clearly  dis- 
tinguishable. 

It  is  respectfully  submitted  that  the  attempted  appeal 
by  appellant  should  be  dismissed  and  in  all  events  the 
order  of  the  court  below  denying  and  dismissing  the 
petition  should  be  affirmed. 
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U^plg  Imf  0f  Appellant 


Counsel  for  the  receiver,  as  appellee  herein,  have 
arranged  their  reply  brief  into  subdivisions  with 
headnotes  (a)  to  (k).  Uniformity  suggests  that  coun- 
sel for  appellant  conform  to  the  same  arrangement 
and,  accordingly,  each  subheading  of  appellee's  brief 
will  be  restated  by  counsel  for  appellant  in  their 
alphabetical  order  and  will  be  replied  to  in  that 
order. 

(a)  An  Order  or  Decree  Which  Adjudges  that 
an  Attorney  Is  Entitled  to  Compensation 
in  a  Definite  Amount  and  Allows  a  Lien 
Therefor  on  a  Fund  in  Court,  and  Directs 


Payment,  is  a  Final  Order  and  Appeal- 
able although  N^o  Filial  Disposition  Is 
Made  of  the  Residue  of  the  Fund. 

Appellant  has  not  asserted  that  the  order  entered 
December  7,  1942  (R.  243)  was  not  a  final  order 
from  which  an  appeal  would  lie.  The  discussion  of 
that  question  is  now  academic. 

Monaghan  v.  Hill  (9  Cir.)  140  Fed  (2)  31. 

(b)  Appellant  in  His  Attempted  Appeal  from 
the  Order  of  December  7,  1942,  Is  Too 
Late,  as  an  Appeal  from  Such  an  Order 
Must  he  Taken  Within  Three  (3)  Months 
from  the  Entry  Thereof. 

The  trial  court  examined  and  disposed  of  the  pe- 
tition filed  March  31, 1944  to  rehear  the  order  of  De- 
cember 7,  1942.  In  such  circumstances,  the  order  of 
December  7,  1942  was  appealable. 

Botvman  v.  Lopereno,  311  U.  S.  262,  61  S.  Ct. 
201,  85  L.  Ed.  177. 

Wayne  United  Gas  Co.  v.  Owens-Illinois  Co., 
300  U.  S.  131,  81  L.  Ed.  557,  57  S.  Ct.  382. 

Pfister  V.  Northern  Illinois  Finance  Corp., 
317  U.  S.  144,  87  L.  Ed.  146,  63  S.  Ct.  133. 

(c)  The  Order  of  November  29,  1944,  Is  Not 
a  Final  Decision  Within  the  Meaning  of 
Section  128  (a)  of  the  Judicial  Code,  28 
U.  S.  C.  A.,  Section  225  (a)  and  Is  Not 
Appealable. 

The  reply  to  subdivision  (b)  is  applicable  to  this 
subdivision  (c).    Both  orders  are  now  appealable. 
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(d)  An  Attorney  Accepting  the  Benefits  of  a 
Final  Order  or  Judgment  and  Retaining 
the  Fee  Allowed  Thereby,  Cannot  There- 
after Appeal  Therefrom. 

Appellant  concedes  that  he  accepted  the  check 
which  was  delivered  to  him  by  the  receiver  under  the 
order  entered  December  7,  1942.  Appellant  contends 
that  the  acceptance  of  the  check  does  not,  on  the  rec- 
ord, deprive  him  of  the  right  to  appeal  from  the  or- 
der of  December  7,  1942  in  an  administrative  pro- 
ceeding in  equity  not  closed.  Appelant 's  contention 
in  this  respect  is  discussed  in  his  opening  brief,  be- 
ginning at  page  34.  The  substance  of  that  argument 
is  that  one  who  accepts  the  benefits  of  an  order, 
which  confessedly  he  was  entitled  to  receive  in  all 
events,  does  not  estop  one  from  claiming  more  when 
justly  due.  Appellant  cited,  among  other  cases,  the 
following : 

Envhry  v.  Palmer,  107  U.  S.  3,  2  S.  Ct.  25, 
27  L.  Ed.  346; 

Reynes  v.  Dumont,  130  U.  S.  354,  9  S.  Ct. 
486,  32  L.Ed.  934; 

Erwin  v.  Lowry,  7  How.  (48  U.  S.)  172, 184, 
12  L.  Ed.  655. 

In  addition,  appellant  invoked  the  rule,  as  an- 
nomiced  by  this  Court,  that  when  a  court  of  equity 
appoints  receivers,  the  allowances  to  their  attorneys, 
being  purely  administrative,  are  subject  to  increase 
or  decrease  with  the  development  of  the  administra- 
tion. 

Drilling    &    Exploration    Corporation    v. 
Webster,  (9  Cir.)  69  Fed.  (2)  416. 


It  seems  significant  that  the  foregoing  decisions 
are  not  referred  to  by  ai)pellee,  or  distinguished  in 
their  application  to  this  record  on  appeal. 

Appellee  invokes  the  Rule  of  Decisions  Statute, 
R.  S.  §721,  §725,  Title  28,  USCA/ 

That  stuatute  applies  to  state  decisions  as  well  as 
to  state  statutes. 

Russell  V.  Todd,  309  U.  S.  280,  60  S.  Ct.  527, 
84  L.  Ed.  754. 

But  as  recent  as  December  2,  1944  this  Court  has 
held  that  the  conformity  required  of  federal  courts 
to  state  rules  is  "  as  near  as  may  be ' '  and  was  not  in- 
tended to  tie  their  hands  when  in  their  judgment  it 
would  "unwisely  encmnber  the  administration  of  the 
law,  or  tend  to  defeat  the  ends  of  justice,  in  their  tri- 
bunals." 

Murphy  v.  United  States  District  Court, 
etc.  (9  Cir.)  145  Fed.  (2d)  1018,  1019, 
1020. 

Notwithstanding,  aj)pellee  argues  the  rule  of 
decision  in  Arizona  is  that  a  party  cannot  accept  the 
benefits  of  a  judgment,  order  or  decree  and  after- 
wards prosecute  an  appeal  to  re^new  the  same  and 
cites : 

Shannon  Copper  Co.  v.  Potter, 
14  Ariz.  481,  131  Pac.  157. 

Subsequently,  appellee  cites  to  the  same  effect  the 
following : 


^The  statute  reads:  "The  laws  of  the  several  States,  except  where 
the  Constitution,  treaties,  or  statutes  of  the  United  States  othei^wise 
require  or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law,  in  the  courts  of  the  United  States,  in  cases  where  they 
apply." 


Nowland  et  al  v.  Vmyard,  43  Ariz.  27,  29 
Pac.  (2)  139,141; 

Frankel  v.  Frankel,  41  Ariz.  396,  18  Pac. 
(2)911,913; 

JVebb  V,  Crane  Co.  52  Ariz.  299,  80  Pac.  (2) 
698,  708. 

The  Shannon  Copper  Company  case  was  an  action 
at  law,  not  an  administrative  proceeding  in  equity, 
for  debt  upon  a  single  complaint  in  two  counts. 
Judgment  was  entered  upon  a  verdict  returned  only 
for  part  of  one  of  the  counts  sued  upon.  Plaintiff, 
as  judgment  creditor,  settled  the  amount  of  the  judg- 
ment and  appealed.  The  Supreme  Court  of  Arizona 
held  that  the  satisfaction  of  the  judgment  deprived 
the  appellant  from  appealing  in  the  hope  of  obtain- 
ing a  more  satisfactory  judgment. 

Here,  we  are  treating  with  an  administrative  pro- 
ceeding in  equity  not  closed,  which,  as  we  have 
shown,  in  the  opening  brief,  does  not  fall  in  the  same 
category  as  an  action  at  law,  but  is  placed  under  the 
continuing  control  of  the  court  so  that  orders  in  such 
equitable  proceedings,  although  termed  final  orders, 
may  be  reexamined  out  of  time. 

Noivland  et  al  v.  Vinyard,  supra,  apparently  is  an 
incorrect  citation.  It  does  not  treat  upon  the  ques- 
tion involved. 

Frankel  v.  Frankel,  supra,  was  a  divorce  action 
and  holds  that  the  wife,  who  was  without  funds  to 
prosecute  an  appeal,  requested  permission  to  accept 
funds  deposited  with  the  clerk  as  a  result  of  the 
judgment.  The  trial  court  granted  her  request  and 
the  Supreme  Court  of  Arizona  held  that  by  accepting 
the  funds  she  had  not  waived  her  right  to  appeal. 


Assuredly,  that  decision  cannot  help  appellee's  po- 
sition because  here,  as  appellant  has  shown  in  his 
opening  brief,  beginning  at  page  22,  he  reserved  the 
right  to  claim  an  additional  allowance  for  services 
performed  in  the  creditors'  suit,  had  not  then  claim- 
ed allowance  for  services  performed  on  behalf  of  the 
receiver,  and  for  services  performed  in  the  ancillary 
receiverships,  and  stated  that  a  payment  of  $12,500 
**will  help  an  attorney  to  get  along,  especially  after 
he  has  been  out  of  money,  as  I  have  been  in  this 
case."  (Opening  brief,  p.  25,  R.  371). 

Webb  V.  Crane,  supra,  has  no  application.  There 
it  appears  that  the  judgment  debtor  satisfied  the 
judgment  and  appealed.  The  decision,  although  it 
does  not  say  so  (80  Pac.  (2)707-708)  imports  that  the 
judgment  debtor,  as  appellant,  satisfied  the  judg- 
ment in  order  to  prevent  the  seizure  and  sale  of  his 
property,  and  under  such  circumstances,  estoppel 
did  not  arise  so  as  to  prevent  appeal. 

If  we  are  seeking  an  applicable  rule  of  decision  of 
the  Supreme  Court  of  Arizona  which  this  Court  is 
required  to  invoke  and  follow,  then  we  should  look 
for  a  decision  that  fits  into  a  proceeding  founded  in 
equity. 

We  cite:  Moore  v.  Meyers,  31  Ariz.  519,  255  Pac. 
164.^ 

The  facts  of  that  case  disclose  a  contract  for  the 
purchase  of  real  estate  through  an  agent  upon  which 
the  purchasers  deposited  with  the  agent  $200.00  as 
earnest  money.  The  transaction  failed,  and  the  ac- 
tion was  for  damages  fomided  upon  fraud  in  which 
defendants  pleaded  estoppel,  asserting  that  plain- 


-The  decision  cited  was  on  rehearing.  The  original  decision  appears 
at  31  Ariz.  347,  253  Pac.  626.  The  action  was  founded  upon  fraud 
and  estoppel,  subjects  of  equity  jurisprudence. 


tiffs  had  accepted  $100.00  as  their  one-half  share  of 
the  purchase  money  which  had  been  paid  to  the 
agent. 

The  Supreme  Court  of  Arizona,  by  the  opinion  on 
rehearing,  held  that  the  acceptance  of  the  fund  did 
not  create  estoppel  and  said: 

''It  is  the  rule  of  law  that  no  estoppel  arises 
by  the  acceptance  of  benefits  when  the  person 
claiming  the  estoppel  has  not  been  injured.  21 
C.  J.  1137.  If  plaintiffs  only  accepted  money 
which  they  were  entitled  to  under  any  circmn- 
stances,  defendants  were  not  injured  thereby, 
and  no  estoppel  existed.  Hays  v.  Heidelberg, 
9  Pa.  203.  Plaintiffs  were  therefore  entitled  to 
go  to  the  jury  on  the  whole  case  under  proper 
instructions." 

The  decision  of  the  Supreme  Court  of  Arizona 
does  not  cite  Emhry  v.  Palmer,  Reynes  V.  Dumont, 
Erwin  v.  Loivry,  supra,  invoked  by  appellant  on 
page  37  of  the  opening  brief.  Nevertheless,  the  de- 
cision of  the  Supreme  Court  of  Arizona  and  the  de- 
cisions of  the  Supreme  Court  of  the  United  States 
reach  identical  conclusions. 

It  is  axiomatic  that  estoppel  does  not  arise  by  the 
acceptance  of  the  benefits  of  the  judgment  w^hen  the 
person  claiming  estoppel  has  not  been  injured. 

Glendale  v.  Coquat,  46  Ariz.  478,  52  Pac.  (2) 
1178. 

In  re  Bastanchury  Corp.  (9  Cir.)  66  Fed. 
(2)  653,  657. 

Homer  Fritch  Inc.  v.  U.  ,S.   (9  Cir.)   234 
Fed.  608. 

Lehold  V.  Inland  Steel  Co.  (7  Cir.)  125  Fed. 
(2)  369,  375. 
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Pomeroy  Equity  Juris  prudence,  Vol.  3  (5th 
ed.)  Sec.  805. 

The  receiver  will  not  be  injured  by  the  payment  of 
funds  to  appellant  to  which  appellant  is  rightfully 
entitled.  These  funds  do  not  belong  to  the  receiver, 
but  they  are  funds  in  his  custody  which  are  right- 
fully chargeable  against  the  petitioning  creditors, 
individually,  and  as  a  class,  for  whom  appellant  sued 
and  who  have  accepted  the  benefits  of  the  suit.  In 
fact  the  unconscionable  order  of  the  trial  court  of 
December  7,  1942  enriched  the  receivership  estate 
at  the  expense  of  appellant.  Thus,  it  is  appellant 
who  in  reality  has  been  harmed  and  consequently  it 
is  not  inappropriate  to  say  that  it  is  he  who  is  right- 
fully entitled  to  invoke  estoj)pel  against  the  receiver 
from  claiming  a  fund  which  does  not  rightfully  be- 
long to  him,  but  on  the  other  hand,  in  good  con- 
science, belongs  to  appellant. 

So,  in  the  api^lication  of  the  substantive  law  of 
Arizona,  measured  by  the  decisions  of  the  Supreme 
Court  of  Arizona,  the  position  of  appellant  is  emi- 
nently better;  but,  if  it  were  not,  federal  courts  in 
proceedings  in  equity  apply  the  substantive  law  of 
the  state  only  as  it  may  be  correlated  with  equitable 
remedies  in  the  application  of  whicli  federal  courts 
are  uncontrolled. 

Dodge  v,  TuUeys,  144  U.  S.  451,  456,  457,  12 
S.  Ct.  728,  36  L.  Ed.  501; 

Black  &  Yaten  v.  Mahogany  Ass'n.,  129  F. 
(2d)  227,223; 

Mercantile-Commerce  Bank  &  Trust  Co.  et 
al  V.  Southeast  Arkansas  Levee  Dist.  et 
al,  106  Fed.  (2)  966,  970,  971. 


9 


In  Dodge  v.  Tulleys,  supra,  the  Supreme  Court,  in 
an  authoritative  decision,  had  occasion  to  ascertain 
whether  or  not  the  law  of  Nebraska,  statutory  and 
decisional,  disallowing  attorneys'  fees  provided  for 
in  a  written  instrument,  deprived  the  federal  courts 
of  the  right  to  fix  attorneys'  fees,  and  said: 


a   * 


There  is  a  stipulation  in  the  trust-deed 
lor  the  payment  of  an  attorney's  fee  of  $1,000, 
m  case  of  foreclosure,  but  such  stipulations  have 
been  held  by  the  supreme  court  of  Nebraska  to 
be  unauthorized.    Dow  v.  Updike,  11  Neb   95 
7  N.  W.  857;  Hardy  v.  Miller,  11  Neb.  395,  9  N.' 
W.  475.    It  seems  that  in  1873  an  act  passed  the 
legislature  of  Nebraska,  expressly  authorizing, 
m  any  written  instrument  for  the  payment  of 
money,  a  stipulation  for  not  exceeding  10  per 
cent,  as  an  attorney's  fee  in  case  of  suit.  Gen. 
St.  Neb.  p.  98.    This  act- was  repealed  in  1879. 
Laws  Neb.  1879,  p.  78.    In  the  cases  cited,  the 
supreme  court  of  the  state  held  that  by  the  re- 
peal of  the  statute  the  contract  right  to  recover 
attorney's  fees  was  taken  away.     So,  as  this 
court  follows  the  decisions  of  the  highest  court 
of  the  state  in  such  matters  (Bendy  v    Town- 
send,  109  U.  S.  665,  3  S.  Ct.  482  (27  L.  Ed.  1065), 
the  provision  m  the  trust  deed  for  the  payment 
of  $1,000  as  attorney's  fees  cannot  be  regarded 
as  of  binding  force.    But,  while  contract  rights 
are  settled  by  the  law  of  the  state,  that  law  does 
not  determine  the  procedure  of  courts  of  the 
United  States  sitting  as  courts  of  equity,  or  the 
costs  which  are  taxable  there,  or  control  the  dis- 
^etion    exercised    in    matters    of    allowances. 
Those    courts    acquire    their    jurisdiction    and 
powers   from   another   source   than   the    state. 
I  here  is  no  statute  of  Nebraska  in  respect  to  the 
matter.    Even  if  there  were  one  expressly  pro- 
hibiting courts  of  equity  from  making  allow- 
ances to  trustees  or  their  counsel,  such  prohibi- 
tion would  not  control  the  proceedings  in  fed- 
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eral  equity  coui'ts.  They  proceed  according  to 
the  general  rules  of  equity,  except  so  far  as  such 
rules  are  changed  by  the  legislation  of  congTess ; 
and  while  they  may  enforce  special  equitable 
rights  of  parties  given  by  state  statutes  (Hol- 
lard  V.  Challen,  110  U.  S.  15,  3  S.  Ct.  495,  28  L. 
Ed.  52),  yet  their  general  powers  as  courts  of 
equity  are  not  determined  and  cannot  be  cut  off 
by  any  state  legislation.  It  is  the  general  rule 
of  equity  that  a  trustee  called  upon  to  discharge 
any  duties  in  the  administering  of  his  trust  is 
entitled  to  compensation  therefor,  and  includ- 
ing therein  is  a  reasonable  allowance  for  coun- 
sel fees.  •*  *  * " 

(e)  A  Bill  of  Review,  or  a  Bill  in  the  Nature  of 
a  Bill  of  Review,  Will  not  Lie  in  this  Case 
because  Appellant,  Having  Accepted  the 
Benefits  of  the  Order  of  December  7, 1942, 
is  Now  Estopped  from  Revietving  Same; 
He  Cannot  Accept  Its  Benefits  and  Escape 
from  Its  Burdens. 

The  contention  of  appellant  under  this  subdivision 
of  his  brief  is  a  continuation  of  the  argument  under 
subdivision  (d).  The  acceptance  by  appellee,  as  re- 
ceiver, of  funds  to  which  appellant  was  disallowed, 
through  error,  is  an  unjust  enrichment  of  the  re- 
ceivership estate. 

(f )  A  Bill  of  Revietv  for  Errors  Apparent  on 
the  Face  of  the  Record  Will  Not  Lie  after 
the  Time  Allowed  for  Appeal  Has  Elapsed. 

The  petition  filed  by  appellant  on  March  31,  1944 
(R.  599)  requested  the  court  to  review  and  rehear 
the  order  entered  December  7,  1942. 

The  prayer  of  the  petition  (R.  617,  618)  is  not 
limited  to  a  i^articular  remedy  for  the  correction  of 
the  order  entered  December  7,  1942.  On  the  other 
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hand,  the  trial  court  was  requested  to  vacate  the 
order  of  the  trial  court ;  to  review  the  order  as  in  the 
nature  of  a  bill  of  review  or  an  original  bill  in 
equity;  to  grant  a  rehearing  of  the  order;  and  to 
modify  and  review  the  order.  Each  was  directed  to 
a  request  to  correct  the  order  of  December  7,  1942. 
Lastly,  appellant  prayed  for  such  other  and  further 
relief  as  may  appear  just  and  equitable. 

The  court  entertained  the  petition  filed  March  31, 
1944,  and,  after  answer  was  filed,  ordered  a  pretrial 
conference  thereon;  entered  an  order  approving  the 
issues  there  formulated;  came  to  a  decision,  and  de- 
nied the  petition  filed  March  31,  1944.  Thus,  the 
order  entered  December  7,  1942  was  opened  and  re- 
examined. Consequently  the  order  of  December  7, 
1942  was  placed  mider  review  as  disclosed  on  pages 
13  to  16  of  appellant's  opening  brief. 

(g)  A  Bill  of  Revietv,  or  a  Bill  in  the  Nature  of 
a  Bill  of  Bevietv,  Will  not  Lie  Where  No 
Fraud  Is  Alleged,  or  Where  There  Is  No 
Newly  Discovered  Evidence  Claimed,  Un- 
less There  is  Error  Apparent  on  the  Face 
of  the  Record. 

The  concession  by  all  parties  that  the  order  entered 
December  7,  1942  is  a  final  order  avoids  discussing 
the  question  of  its  appealibility.  That  it  was  a  final 
appealable  order  is  now  settled. 

Monaghan  v.  Hill,  (9  Cir.)  140  Fed.  (2d)  31. 

The  question  with  respect  to  the  decision  of  this 
Court  in  Monaghan  v.  Hill,  supra,  changing  the  rule 
of  law  as  a  basis  for  correcting  the  order  of  Decem- 
ber 7,  1942  in  its  application  to  appellant  is  not  in- 
volved. 
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At  the  time  appellant's  petition  came  on  for  hear- 
ing he  then  requested  only  the  amount  he  was  award- 
ed. He  received  that  amount,  less  the  amount  which 
had  theretofore  been  paid  to  him,  and  then  reserved 
the  right  to  claim  more.  At  the  time  the  order  of 
December  7,  1942  was  entered,  appellant  had  not 
claimed  compensation  for  the  extensive  services 
rendered  to  the  receiver,  and  compensation  for  serv- 
ices rendered  in  the  ancillary  receiverships. 

Appellant  invokes  the  familiar  rule  that  orders  of 
a  trial  court,  awarding  compensation  to  attorneys 
for  services  performed  in  receivership  matters,  are 
under  the  continumg  control  of  a  trial  court,  espe- 
cially where  reservation  was  made  to  claim  addi- 
tional compensation.  This  question  has  been  treated 
in  the  opening  brief  of  appellant  at  pages  28  to  34. 

(h)  The  Time  for  Considering  a  Judgment  or 
Order  that  Has  Become  Final  Cannot  Be 
Extended  Unless  a  Motion  to  Review,  Re- 
hear, Modify,  Revise  or  Vacate  Such  Order 
Has  Been  SeasonaMy  Filed  and  That  an 
Unseasonahly  Filed  Motion  or  Petition, 
Although  It  May  Be  Considered  On  Its 
Merits,  Cannot  Have  the  Effect  of  Extend- 
ing the  Time  to  Appeal  from  the  Original 
Order  or  Judgment, 

(i)  A  Motion  for  Rehearing  or  a  Motion  for  a 
New  Trial  Must  Be  Filed  Seasonably  and 
Within  the  Time  Provided  by  the  Rules  of 
Civil  Procedure. 

The  burden  of  the  argument  under  these  subdi- 
visions of  appellee's  brief  is  directed  to  the  conten- 
tion that  Bowman  v.  Lopereno,  311  U.  S.  262,  85  L. 
Ed.  177,  61  S.  Ct.  201 ;  Pfister  v.  Northern  Illinois 
Co.,  317  U.  S.  144,  87  L.  Ed.  146,  63  S.  Ct.  133;  and 
Wayne  United  Gas  Co.  v.  Oivens-Ulinois  Glass  Co., 
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300  U.  S.  131,  81  L.  Ed.  557,  57  S.  Ct.  382,  do  not 
accord  appellant  the  right  of  appeal  from  the  order 
of  December  7,  1942. 

In  support  of  the  contention  that  the  decisions  of 
the  Supreme  Court  last  cited  are  inapplicable,  coun- 
sel for  appellee  cite : 

Safeway  Stores,  Inc.  v.  Coe,  etc.  et  al  (CCA 
DC),  136  Fed.  (2d)  771,  773; 

Jusino  et  al  v.  Morales,  etc.  (1  Cir.)  139  Fed. 
(2d)  946. 

In  the  Safeway  Stores  decision  injunction  was 
sought  against  Coe,  Commissioner  of  Patents,  and 
another,  seeking  to  enjoin  the  registration  of  a  trade- 
mark. The  Commissioner  moved  to  dismiss,  which 
was  sustained  October  17,  1941.  On  November  17, 

1941  Safeway  Stores  filed  a  motion  for  rehearing 
which  was  denied  January  17,  1942.  On  February  14, 

1942  Safeway  Stores  appealed  from  that  order  and 
not  from  the  order  of  October  17,  1941,  dismissing 
the  complaint.  The  Commissioner  filed  a  motion  to 
dismiss  the  appeal  on  the  grounds  that  the  order  of 
January  17,  1942  was  not  appealable,  and  that  the 
time  for  appealing  from  the  original  order  had  run. 
Here  appellant  has  appealed  both  from  the  order 
entered  December  7,  1942  and  from  the  order  deny- 
ing appellant's  petition  for  rehearing  of  that  order 
entered  November  29,  1944.  (R.  666). 

Safeivay  Stores  invoked  Bowman  v.  Lopereno, 
Pfister  V.  Northern  Illinois  Co.  and  Wayne  United 
Gas  Co.  V.  Owens-Illinois  Glass  Co.,  supra.  Those  de- 
cisions would  not  have  supported  Safeway  Stores' 
appeal  because  no  appeal  was  taken  from  the  original 
order  dismissing  the  complaint.  The  Court  of  Ap- 
peals for  the  District  of  Columbia  thought  these  de- 
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cisions  did  not  apply  because  each  involved  suits  in 
bankruptcy.  At  136  Fed.  (2d)  744,  the  court  said : 

u*  *  *  ]^Qf\^  ii^Q  Loperena  and  Pfister  cases 
were  suits  in  bankruptcy,  and  the  statements  of 
the  court  were  based,  we  think,  on  the  distinctive 
nature  of  bankruptcy  proceedings.  This  conclu- 
sion is  supported  by  Wajnie  U.  Gas  Co.  v.  Owens, 
300  U.  S.  131,  136,  57  S.  Ct.  382,  385,  81  L.  Ed. 
557,  which  applied  a  similar  rule  and  upon 
which  both  later  cases  relied.  That,  too,  was  a 
bankruptcy  case  in  which  an  untimely  petition 
for  rehearing  was  considered  on  its  merits. ' ' 

Associate  Justice  Miller  dissented  (136  Fed.  (2d) 
776). 

We  think,  upon  independent  examination  by  this 
Court  of  the  question  here  involved,  that  it  will  be 
ascertained  that  the  rule  of  procedure  announced  by 
the  Supreme  Court  in  the  Lopereno,  Pfister  and 
Wayne  cases  is  derived  from  equity  jurisprudence 
rather  than  from  bankruptcy,  and  that  the  rule  ap- 
plied by  the  Supreme  Court  in  those  decisions  to  pro- 
ceedings in  bankrujDtcy  is  a  rule  of  equity  which 
bankruptcy  has  appropriated.  The  true  rule  is  f  omid 
in  the  authoritative  decisions  of  the  Supreme  Court 
as  exemplified  by : 

Local  Loan  Company  v.  Hunt,  292  U.  S.  234, 
54  S.  Ct.  695,  78  L.  Ed.  1230. 

In  speaking  of  the  essential  nature  of  courts  of 
bankruptcy,  the  Supreme  (-ourt  in  the  case  last  cited 
said : 

' '  Courts  of  bankruptcy  are  constituted  by  sec- 
tions 1  and  2  of  the  Bankruptcv  Act,  amended 
by  Act  May  27,  1926  (U.S.C,  title  11,  §  ^  1  and 
11  (11  USCA  §  §  1,  11),  and  are  invested  Svith 
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such  jurisdiction  at  law  and  in  equity  as  will  en- 
able them  to  exercise  original  jurisdiction  in 
bankruptcy  proceedings,'  etc.  The  words  'at  law' 
were  probably  inserted  to  meet  clause  (4)  of  sec- 
tion 2,  11  USCA  §  11(4),  which  empowers  such 
courts  to  arraign,  try,  and  punish  certain  desig- 
nated persons  for  violations  of  the  act.  Bardes  v. 
Hawarden  Bank,  178  U.  S.  524,  534-536,  20  S.  Ct. 
1000,  44  L.  Ed.  1175.  But  otherwise  courts  of 
bankruptcy  are  essentially  courts  of  equity,  and 
their  proceedings  inherently  proceedings  in 
equity.  Bardes  v.  Hawarden  Bank,  supra,  535  of 
178  U.  S.,  20  S.  Ct.  1000;  In  re  Rochford  (C. 
C.A.)  124  F.  182,  187;  In  re  Siegel-Hillman  Dry 
Goods  Co.  (B.C.)  Ill  F.  980,  983;  Swarts  v. 
Siegel  (CCA.)  117  F.  13,  16;  Dodge  v.  Norlin 
(CCA.)  133  F.  363,  368,  369;  In  re  Swofford 
Bros.  Dry  Goods  Co.,  supra,  at  page  553  of  180 
F.;  In  re  Lahongrais  (CCA.)  5  F.  (2d)  899, 
901;  French  v.  Long  (CCA.)  42  F.  (2d)  45,  47. 
And,  generally,  proceedings  in  bankruptcy  are 
in  the  nature  of  proceedings  in  rem,  adjudica- 
tions of  bankruptcy  and  ordei's  of  discharge 
being,  as  this  court  clearly  has  treated  them,  in 
every  essential  particular  decrees  in  equity  de- 
termining a  status.  Hanover  National  Bank  v. 
Moyses,  186  U.  S.  181,  192,  22  S.  Ct.  857,  46  L. 
Ed.  1113;  Commercial  Bank  of  Manchester  v. 
Buckner,  20  How.  108,  118,  119,  15  L.  Ed.  862." 

And  that  principle  is  not  departed  from  by  the 
Supreme  Court  in  the  Lopereno,  Pfister  and  Wayne 
cases,  as  exemplified  by  the  following  statement  in 
the  Pfister  case  (317  U.  S.  152) : 

'' Courts  of  bankruptcy  are  courts  of  equity 
without  terms. ' ' 

Jiisino  et  al  v.  Morales,  etc.,  supra,  falls  in  the 
same  category  as  Safe/way  Stores,  Inc.  v.  Coe,  supra, 
although  that  was  a  statutory  action  for  unpaid 
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wages  and  was  not  controlled  by  rules  of  equity.  An- 
other distinguishing  feature  of  the  Safeway  and 
Jtisino  cases  is  that  there  was  not  involved  in  either 
the  question  of  rehearing  an  order  in  an  adminis- 
trative proceedings  in  equity,  particularly  with  re- 
spect to  orders  awarding  compensation  to  an  attor- 
ney for  petitioning  creditors  in  a  class  suit  in  equity. 

(j)      Lack  of  Diligence  in  Filing  Petition. 

In  view  of  the  contention  of  appellant  that  the 
order  of  December  7,  1942  was  placed  under  review 
by  the  trial  court  by  entertaining  the  petition  filed 
March  21,  1944,  the  question  of  lack  of  diligence  is 
not  involved  because  the  order  of  December  7,  1942 
is  now  appealable. 

(k)  The  Failure  of  the  Court  to  Find  the  Facts 
Specially  and  State  Separately  Its  Conclu- 
sions of  Law  Thereon  as  Provided  hy  Rule 
52  Does  Not  Make  the  Judgment  Void. 

Appellant  is  not  in  disagreement  with  the  conten- 
tion of  appellee  under  this  subdivision  of  his  brief. 

Appellant's  original  petition  for  compensation 
placed  before  the  trial  court  only  the  question  of  the 
amount  of  compensation  he  was  entitled  to  receive 
as  attorney  for  the  petitioning  creditors  in  the  main 
suit.  That  petition  was  not  traversed  by  the  receiver. 
Testimony  in  support  of  his  petition  by  able  and 
experienced  counsel,  as  well  as  the  testimony  of  ap- 
pellant himself,  which  was  not  contradicted  by  the 
receiver,  })resented  for  determination  by  the  trial 
court  only  the  amount  of  award  to  be  made  to  appel- 
lant, measured  by  the  extent  of  his  services  and  the 
benefits  received  by  the  petitioning  creditors,  indi- 
vidually, and  as  a  class. 
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CONCLUSION 


Appellant  has  not  attempted  to  analyze  the  many 
decisions  cited  in  the  brief  of  appellee,  first,  because 
time  does  not  permit,  and,  secondly,  because  the 
fundamental  principles  of  equity  to  be  applied  in  the 
disposition  of  this  cause  on  appeal  are  not  general- 
ized but  are  confined  rather  to  these  settled  princi- 
ples: 

(a)  The  power  of  a  trial  court  to  review  a  final 
administrative  order  in  equity  where  no  intervening 
rights  are  affected  is  an  inherent  power  in  equity, 
and  the  trial  court  controlling  such  proceedings  is 
authorized  to  correct  an  order  manifestly  erroneous. 

(b)  Entertainment  of  a  petition  to  rehear  an 
erroneous  order  aw^arding  counsel  fees  in  an  adminis- 
trative proceedings  in  equity  not  closed,  reopens  the 
order  for  appeal  although  the  petition  to  rehear  is 
filed  out  of  time. 

(c)  Estoppel  by  satisfaction  of  judgment  arising 
from  equity  is  itself  subject  to  equitable  limitations 
in  that  one  who  receives  the  benefit  of  a  judgment, 
which  in  all  events  is  less  than  an  amount  to  which 
one  is  justly  entitled  to  receive,  is  not  deprived  of  the 
right  of  appeal  when  the  person  asserting  the  estop- 
pel is  not  injured,  and  where  the  invocation  of  estop- 
pel unjustly  enriches  a  receivership  estate  at  the  ex- 
pense of  the  person  sought  to  be  estopped. 

For  all  that  has  now  been  said,  it  is  again  respect- 
fully prayed  that  the  orders  of  the  trial  court  ap- 
pealed from  be  reversed  and  remanded  with  direc- 
tion that  the  trial  court  order  payment  to  appellant 
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from  the  receivership  assets  such  sum  as  appears  to 
this  Court  adequate  for  all  the  services  rendered. 

Respectfully  submitted, 

LESLIE  C.  HARDY, 

Attorney  for  Appellant. 

THOMAS  W.  NEALON, 
In  Propria  Persona 
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THOMAS  W.  NEALON, 

Appellant, 


vs. 


HARRY  W.  HILL,as  Receiver  of  Intermountain 
Building  &  Loan  Association,  a  corporation, 
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Petition  for  Rehearing 


COMES  NOW  Thomas  W.  Nealon,  appellant 
herein,  and  respectfully  petitions  this  Honorable 
Court  to  reconsider  its  opinion  filed  herein  on  June 
29,  1945,  dismissing  appellant's  appeal,  and  to  grant 
a  rehearing  of  the  decision  and  judgment  dismissing 
the  appeal,  and  in  support  thereof  appellant  respect- 
fully represents : 


Appellant  respectfully  asserts  that  the  opinion  of 
the  court  in  this  cause  is  erronous  in  that  the  court 
has  incorrectly  applied  the  rule  of  decision  applic- 
able to  this  cause  as  announced  by  the  Supreme 
Court  of  the  United  States  in  the  cases  of  Wayne 


2 

Gas  Co.  V.  Owens-Illinois  Glass  Co.,  300  U.  S.  131, 
Bowman  v.  Loperena,  311  U.  S.  262,  and  Pfister  v. 
Northern  Illinois  Finance  Corporation,  317  U.  S.  144. 

Those  decisions  do  not  confine  their  application  to 
bankruptcy  proceedings,  but,  on  the  contrary,  they 
apply  a  rule  of  equity  to  bankruptcy  proceedings. 
Those  decisions,  in  their  application  to  bankruptcy 
proceedings,  specifically  decide  that  bankruptcy 
courts  apply  the  doctrine  of  equity  and  that  courts  of 
bankruptcy  are  courts  of  equity  without  terms. 

Local  Loan  Company  v.  Hunt,  292  U.  S.  234 

II 

Appellant's  petition  filed  March  31, 1944  to  review 
and  rehear  the  order  entered  December  7,  1942,  was 
not  too  late  because  it  was  filed,  as  the  opinion  of  this 
court  recites,  "after  the  expiration  of  the  term  at 
which  the  order  was  entered."  Terms  of  court  by 
Rule  6  (c)  of  the  Rules  of  Civil  Procedure  are  not 
controling. 

Sprague  v.  Ticonic  National  Bank,  307  U.  S. 
169,  note  9 

III 

The  court,  by  its  opinion,  denominates  this  pro- 
ceeding as  "a  civil  action".  Accordingly,  Rule  60 
(b)  of  the  Rules  of  Civil  Procedure,  28  USCA,  fol- 
lowing Section  723  (c),  authorizes  the  entertainment 
of  appellant's  petition  filed  March  31,  1944.  The  ex- 
ception (1)  of  that  rule  was  directly  invoked  by  ap- 
pellant in  this  proceeding.  Appellant  asserts  that  the 
rule  was  devised  to  correct  the  error  ai^i^earing  on  the 
record  herein,  esi^ecially  in  a  receivership  proceed- 
ing in  equity  not  closed. 


IV 

For  the  reasons  hereinabove  set  forth,  appellant 
respectfully  urges  that  the  decision  and  judgment  of 
this  court,  made  and  entered  June  29,  1945,  be  recon- 
sidered, and  that  a  hearing  thereof  be  granted. 

Respectfully  submitted, 

LESLIE  C.  HARDY, 

Attorney  for  Appellant 

THOMAS  W.  NEALON, 
In  Propria  Persona 


No.  10961 


(Hxvmxt  (Hanrt  of  KppmU 
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THOMAS  W.  NEALON, 

Appellant, 
vs. 

HARRY  W.  HILL,  as  Receiver  of  Intermountain 
Building  &  Loan  Association,  a  corporation. 

Appellee. 


Application  for  Stay  of  Mandate 


In  the  event  the  foregoing  petition  for  rehearing 
is  denied,  appellant  prays  for  a  stay  of  the  mandate 
herein  and  in  supj^ort  thereof  respectfully  repre- 
sents to  this  Honorable  Court,  as  follows : 

Appellant,  believing  that  the  decision  of  his  Hon- 
orable Court  has  decided  an  important  question  of 
federal  practice  which  has  not  been  but  should  be  set- 
tled by  the  Supreme  Court  of  the  United  States,  and 
has  decided  a  federal  question  in  a  way  probably  in 
conflict  with  decisions  of  the  Supreme  Court  of  the 
United  States,  does  intend  to  petition  the  Supreme 
Court  of  the  United  States  for  review  on  writ  of  cer- 
tiorari of  the  decision  and  judgment  of  this  court 
filed  in  this  cause  on  Jmie  29,  1945. 


Appellant  represents  that  in  the  event  the  forego- 
ing petition  for  rehearing  is  denied,  he  will  promptly 
as  possible  thereafter  file  the  petition  for  writ  of 
certiorari  in  the  Supreme  Court  of  the  United  States, 
but  that  of  necessity  sufficient  time  will  be  required 
to  secure  from  the  clerk  of  this  court  the  record  to  be 
filed  in  the  Supreme  Court  of  the  United  States  in 
support  of  the  petition  for  writ  of  certiorari,  and 
also  to  prepare,  print  and  file  the  petition  for  writ  of 
certiorari  and  brief  in  support  thereof.  Appellant 
further  represents  that  present  printing  facilities 
occasion  delays  which  are  not  in  other  times  encoun- 
tered. 

WHEREFORE,  appellant  requests  this  Honor- 
able Court  to  stay  the  going  down  of  the  mandate 
herein  for  a  sufficient  and  reasonable  time  after  the 
decision  and  judgment  of  this  court  becomes  final  in 
order  to  permit  appellant  to  file  the  petition  for  writ 
of  certiorari,  and  the  record  in  support  thereof,  in 
the  Supreme  Court  of  the  United  States. 

Respectfully  submitted, 

LESLIE  C.  HARDY, 

Attorney  for  Appellant 

THOMAS  W.  NEALON, 
In  Propria  Persona 

CERTIFICATE  OF  GOOD  FAITH 

The  imdersigned  attorneys,  who  are  members  of 
the  bar  of  this  court,  and  who  are  attorneys  for  the 
appellant  herein,  do  hereby  certify  that  the  fore- 
going Petition  for  Rehearing  and  Applications  for 
Stay  of  Mandate  are  based  upon  representations  and 
contentions  which  they  think  are  substantial,  and 


they  do  hereby  further  certify  that  they  are  not 
filed  herein  for  the  purpose  of  any  delay  but  are 
filed  herein  by  counsel  in  good  faith. 

LESLIE  C.  HARDY, 

Attorney  for  Appellant 

THOMAS  W.  NEALON, 
In  Propria  Persona 


